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The  Ordinance  of  Louis  the  Fourteenth  is  quot- 
ed from  the  edition  published  with  a  most  leam-  • 
.  ed  and  valuable  commentary  by  Valin  in  two 
volumes  quarto  at  Rochelle  in  the  year  I766,  and 
is  cited  by  the  name  of  the  French  Ordinance  . 
An   English  translation  of  the  whole  of  this  Or- 
dinance is  contained  in  a  book  called,  "  A  gener-   ■ 
'    al  Treatise  of  the  Dominion  of  the  "Sea,  and  a 
compleat  Body  of  Sta  Laws,"  published  in  quarto  ■ 
in  the  early  part  of  the  last  century.     The  trans- 
lation is  divided  into  sections,  and  not  like  the 
t     French  of  Fatin  into  books  and  titles ;  but  the 
Subjects  and  articles  of  the  sections  in  the  Eng- 
'    lish  are  the  same  as  those  of  the  titles  in  the 
French ;  and  as  the  latter  are  always  cited  in  the 
notes  to  this  treatise,  recourse  may  be  had  to  the 
English  translation  with  very  little  difficulty.    If 
the  reader  should  be  offended  at  the  frequent  re- 
ferences to  this  Ordinance,  I  must  request  him  to 
•  recollect  that   those  references  are  made  to  the 

•  jnaritime  code   of  a  great    commercial  nation, 
»  which  has  attributed  much  of  its  national  pros- 
perity to  that  code :  a  code,  composed  in  the 
reign  of  a  politic  Prince ;  under  the  aiispices  of  ^ 
wise  and  enlightened  Minister;  by  laborious  and 

■  learned  persons,  who  selected  the  most  valuable 

*  principles  of  all  the  maritime  laws  then  existing; 
'     and  which  in  rriatter,  method,  and  style,  is  one 

!  of  the  most  finished  acts  of  legislation  that  ever 
was  promulgated. 

.  The  writings  of  some  foreign  authors  are  also 
occasionally  cited  ;  particularly  the  Notabilia  of 
Roccus,  and  the  treatises  ofPotkkr  and  Emerigon. 
The  Notabilia  of  Roccus  are  an  abstract  of  the 
most  useful   points  contained  in    the  works  of  '■ 

.  earlier  authors,  and  in  the   Digest  and  Code  of  •. 
Jmfinian.     Where  this  author  is  cited  generally' 
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VWI  ,  PREI^^CE.  ■    '         ^'    .; 

the  precise  words  are  _  often  necessary  to  a  right 
undeVstanding  of  the  intention  of  the  lawgiver. 
I  should  have  saved  myself  much  both  or  time 

'  'and  labor,  if  I  had  copied  more  aud  abridged  less. 
There  are  few  reported  decisions  of  our  Courts 

■  of  Justice,  from  which  some  useful  principle  may 
not  be  extracted  ;  and  I  have  therefore  searched 

.  thf  bbokfl  of  reports  with  much  assiduity.'  Nev- 
ertheless I  am  apprehensive  that  some  valuable 
cases  may  have  escaped  my  attention;  and  I  shall 
.feel  myself  greatly  indebted  to  anyone,  who  will 
point  out.  to  me  such  amissions. of  this  kind,  as 
may  fall  under  his  notice,  or  acquaint  ^me  with 

,  any  other  defects  or  errors,  that  he  may  observe. 

Relying  on  the  kindness  of- those,   who  may 

peruse  the  bo<3k  with  a  friendly  disposition  to  its 

'author;  and  the  capdor  of  those,  who  may  look 

mto  it  for  the  sake  of  information  alone,  I  now 

'  offer  it  to  the  Public,  and  to  the  Prpfession  of 
^:which  I  am  a  member,  with  a  sincere  desire  that 
it  jp.ay  be  found  useful  to  both.  ' 

'  C.  ABBOTT. 
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X  ADVERT  tSEMENT. 

sidered  as  in  no  instance  expressing  his  own  opin- 
ion ;  but  as  barely  pointing  out  the  path  mdrked 
by  judicial  decisions  or  explored  by  elementary- 
writers. 

In  some  few  cases,  he  has  added  English  au- 
thorities which  wSre  not  noticed  by  Mr,  Abbott, 
or  have  been  published  since  the  last  edition  of 
hw  work. 

Sakm,  A,  D.  1810.  . 
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Addenda  to  Ahboit  on  Shipping. 


OWNERS  OF  SHIPS. 

A  Page  1 1 .  Sta.  b.  A  kma  fide  olc  of  «  ihip  aod  carpi 
M  KA  is  Talid  agunst  >U  the  world,  proridtd  the  vender  «• 
reasonable  mi  the  retnni  thereof  to  taJic  pcMcsioii.  Ponlaad 
Bank  v.  Siacey,  4  Mas.  Bxp.  661. 

If  a  ship  be  wreclied  in  a  foreign  port  and  abandaaed,  and 
afterwaidi  sold  by  tl>e  gorenvDcnt  of  that  coanny,  accotduig 
Id  the  lam  thereof,  the  purcba-^er  actjuires  a  good  ti;te  againM 
aU  the  world.     Grant  t.  JU'LachUn.  4  John.  Kep.  34. 

GENERAL  AVEHAGE. 

After  note  1.  p.  3S3.  The  doctrinei  here  stated,  aeem  fol- 
ly mpported  bj  a  racent  decision  in  .Massaclitisetti,  in  which 
llie  court  held,  that  upon-an  inrolnntary  stranding,  where  tba 
riiip  was  abandoned  and  a  part  of  the  cargo  was  saved  in  the 
ship's  boat,  the  ownen  of  the  cargo  abandoned  were  not  en- 
titled to  a  general  average.  And  in  tbe  sme  case,  a  part  of 
the  goods  saved  in  the  boat,  having  been  thrown  overboard  to 
ttve  the  lives  of  the  crew ;  they  further  held  that  the  owners  of 
tbe  goods  thrown  orerboard  were  not  entiUcd  to  a  general  aver- 
age. Wiiiredgc  y,  A'enrtr.  Essex,  November  Term,  S.  J.  C. 
1809.  MSS- 

After  note  1.  p.  3S6.  The  wages  and  provisions  of  the 
crew,  daring  a  detention  to  repair  at  a  port  of  necessity,  were 
adjudged  a  general  average  in  Padl^ord  t.  Boardnun,  4  Mass. 
tep.  548. 

loss  AND  FORFEITURE  OF  WAGES. 

Afternote  I. p. 510.  Theprincipleof  thisdecision  wasadmit- 
ted  in  its  fullest  extent  by  Judge  Davis,  in  a  recent  case.  A  ship 
was  captured  and  recaptured,  and  a  seaman  taken  out— not  being 
able  to  rejoin  the  ship,  after  he  was  released,  he  returned  to  the 
United  States,  and  the  ship  having  in  the  mean  time  com- 
pleted her  voyage,  brought  his  libel  for  full  wages.  It  appear- 
ing that  he  had  not  earned  wages  in  any  other  employment, 
the  learned  Judge,  after  argument,  and  taking  time  to  consid- 
er, decreed  to  the  uman  full  wages  up  to  the  time  of  biR  re- 
turn to  the  Uniteil  States,  deducting  therefrom  bis  proportion 
of  the  salvage  paid  to  the  recaptors,  tfiWianu  v.  The  Br^ 
March  T.  1 8O9.  District  Court  of  Maswchu^tts.  MSS. 
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EaRATA. 
TiefoUowing  art  tkemoU  waterial  to  bt  torrttttd. 


m  page  311,  note  1.  line  7,  dele 
tha  word*  "  in  the  cue  vhicb  ii  new 
meotioDed  from  JohoMni'i  reports,'' 
and  insert  instCBd  thereof  "  in  Wat- 
aonv.  Dufkinck,  3  Johns.  Rep.  333, 
hereinafter  cited-" 

Id  the  wme  oat«,  1. 11^  dele  "  bat" 
and  ioaeit "  and." 

In  p.  370,  bottom  of  note,  add  x  S. 
P.  4  Mail.  673." 

In  p.  480  oote,  1.  32.  add  "  Nit- 
terftcom  t.  Hie  Ship  Haiaid.  Di*- 
trict  Court,  A,  D.  1889." 


In  p.  510.  note  1.  1.  3  and  4.  the 
rordt  "  which  wai  approved  by  the 
Court  iu  Beale  t  Thompson,  4  EaiL' 
560,"  shoald  be  inclosed  in  sparen- 


In  p.  5S6.  the  6Tst  line  of  tbe  note 
should  be  transferred  to  the  bottom. 
of  the  note  of  the  preceding  pa^e. 

In  p.  £41.  note,  I.  4,  after  "  in" 
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PART  THE  FIRST. 


CHAPTER  THE  FIRST. 


OF  T3E  OfFjVERS  OF  SfflPS,  IK  GE^RAL. 


.On 


"NE  or  more  persons  may  acquire  the  property  of 
a  Ship  by  biulding  it  at  their  expense,  or  hy  purchasing 
■  it  of  another,  who  has  authority  to  dispose  of  iti  Upon 
the  death  of  die  owner,  his  interest  devqlves  upon  his 
executors  or  admtiuBtrators,  his  personal  representatives. 
In  the  case  of  purchase,  however,  it  is  necessary  that 
the  person,  who  takes  i^ioa  him  to  sell,  should  have 
power  to  do  so  ;  for  although  a  sale  of  other  goods  by 
the  person,  who  is  in  possession  of  them,  does  in  many 
cases  vest  the  property  io  the  huyer,  even  when  the  sel- 
ler himself  has  neither  propertj'  in  them,  nor  authority 
to  dispose  of  them,  the  same  cannot  talte  place  with  re- 
spect to  ships,  as  therfe  is  no  open  market  for  the  sale  of 
them.  Indeed  this  species  of  property  appears  from 
very  early  times  to  have  been  evidenced  by  written  doc- 
uments, and  at  present  always  is  ^o,  which  other  inove- 
E 
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able  goods  rarely  are ;  and  therefore  die  biiyer  hu  in 
this  icBtuice  the  means  of  ascertaining;  the  tide 
[  3  ]  of  any  person,  who  offers  to  sell,  and  can  seldom 
be  deceived,  except  by  his  own  fault  (1). 
3.  The  master  of  a  slup  possesses,  as  more  fully  ap- 
pears in  diffiBTQt  parts  of  this  treatise,  every  power  nec- 


(1)  The  words  of  Sir  W.  Scott,  m  a  cast 
foreign  ship  before  him,  are  too  remarkable  to  be  here  omitted. 
"  It  ha«  beeQ  ccnUended  id  argument  that  the  effect  of  a  bill  of 
"  MU^alvae  would  not  be  muerial,  because  this  was  a  foreign 
"  ship,  in  respect  td  which  it  might  not  be  requisite  that  it 
"  should  paM  by  a  bit!  of  sale.  It  i«  said  that  the  agreement 
"  to  be  found  in  these  letters  (i.  e.  in  that  case]  and  the  actual 
"  delivery  undjr  it,  would  be  sufficient  to  establish  the  equitable 
"  title ;  and  a  reference  has  been  made  on  this  subject  to  some 
"  opinions  at  common  law,  which  are  said  to  have  been  given 
"  iu  ^Toar  of  such  a  tide.  The  opimans  of  gentlemea  at  that 
"  bar  must  undoubtedly  be  entitled  to  entire  reelect  en  a  qnes* 
"  tiMi  of  municipal  law.  Bat  this  is  a  question  of  a  more  gen- 
"  erat  nature,  aiimtg  oat  of  a  system  of  more  general  law — otft 
"  of  the  onirenat  mariUme  law,  which  o«Mtitfitss  a  part  of  the 
"  profewional  learning  of  this  c»urt  awl  ita  practisen.  Ac- 
"  coidiag  to  the  ideas  which  I  have  always  eUertained  on  tbiH 
"  question,  a  bill  of  sale  u  the  proper  title  to  which  the  mari- 
'•  time  courts  of  all  countries  would  look.  It  is  the  universal 
"  instnHUent  of  transfen  of  slupa  in  the  usage  of  all  maritime 
"  coifniries,  and  in  no  depee  a  peculiar  title,  deed,  or  coarey- 
"  ance  known  only  to  the  law  of  England,  It  is  what  the 
"  maritime  law  expects,  what  the  Court  of  Admiral^  would  in 
"  its  ordinary  practice  require  ;  and  what  the  legislature  of  this 
"  country  has  now  made  absolutely  necessary  with  regard  to 
"  British  subjects  by  the  regulations  of  the  statute  law."  The 
Sisters.  5  Rob.  Adm.  Rep.  155.  [138].  . 
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cBsnvy  ibr  the  amployment  and  navigation  of  the  ship  j 
bui  he  has  not,  ui^sa  in  a  case  of  extreme  necessi^, 
authority  to  sell  the  ahip>  And  with  a  view  probably 
to  preveat  the  opportunity  of  fraud,  which  the  allowance 
of  this  power  to  him  might  afford,  sever^  of  the  for- 
eign (a)  ordinances  expressly  declare,  that  he  shall  not 
Bcll  the  ship  without  a  special  authority  for  that  purpose 
from  the  owaere  ;  at  the  same  time,  however,  authori;}- 
ing  him,  in  case  of  necessi^,  to  borrow  money  upon  the 
credit  of  the  ship  or  its  furniture,  with  the  assent  of  his 
crew.  And  in  conformity  to  these  regulations,  Sir 
Matthew  Haie-,  when  Chief  Baron  of  the  Exchequer,  is 
reported  to  have  decided  upon  a  (A)  case  referred  to, 
and  argued  before  him,  that  the  sale  of  a  ship  by  the 
master  did  not  convey  the  property  to  the  buyer,  al- 
though the  sale  was  made  in  a  foreign  country,  in  a  case 
of  inevitable  danger,  the  ship  and  tackle  being  beaten 
and  broken,  and  no  hope  of  saving  any  part  of  them, 
partly  on  account  of  the  tempest,  and  pardy  on 
account  of  the  barbarity  of  the  inhabitants  of  the  [  3  ] 
country,  who  carrted-off  every  thing  that  was  cast 
on  shore.  Perhaps,  however,  there  might  in  this  case 
be  some  circumstances,  not  noticed  by  the  reporter, 
which  might  lead  the  leanied  Judge  to  doubt  the  ^so- 
lute necessity  of  a  sale,  vx  to  think  the  buyer  a  par^  to 
the  misconduct  mentioned  in  the  book.  In  a  subeequent 
case  (c),  wherein  Lord  Chancellor  Ctnoper  decreed  that 
die  E<Bt  India  Company  should  pay  to  the  owner  of  a 
ship  purchased  of  the  master  at  Bataviafov  their  use  by 

(a)    Cmu(^a,  O.  U.  ch-  353.  («)  TremenAert  t>.  TVnEtBM.  1 

LawB  of  Olervn,  art.  1 ;  of  Mliftuy,  Sid.  453- 

«lt.  13  I  of  tbe  Mmte  7Vvn«,  art.  (r)  Ekim,  v.  M.  I  Ctmpa^,  1 

ST.  Fiviuh  Ordinutce.  Ut.  2.  Tit  P.   Williums,  395.    2  Bro.  Ful    ' 

1.    Dtt  Capitaha,  irt  19.  Ontin  ;  Cases,  72. 
of««tttniaiN,ut.l6S.    3  Hann*, 
VJT. 
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one  of  Uieir  agents,  the  difference  between  the  real  vabxe 
and  tlie  sum  paid  to  the  master,  with  interest  thereupon 
at  the  rate  allowed  in  /Win  (which  decree  was  after- 
wards affirmed  by  th^  tlouse  of  Lords,)  his  Lordship 
took  notice  that  the  »aU  of  the  ship  •wag  not  Jtecetsartf  .- 
The  transaction  indeed  was  a  gross  fraud  between  the 
master  and^e  agent  of  the  Company,  but  without  their 
pnvity.  By  the  Consolato  del  Mare,  the  master  is 
allowed  to  sell  the  ship,  if  worji  out  by  age  (rf).  And 
it  is  Baid  by  one  of  the  earliest  English  reporters,  that 
*'  the  master  of  a  ship  may  in  some  cases  sell  the  ship, 
**  althoilgh  it  does  not  belong  to  him,  as  in  the  case  of 
"  famine  («),  Stc."  This  authpr  does  not  cite  the  decis- 
ion of  any  Court  aa  an  authority  for  the  observation. 
The  excep^on,  however,  of  cases  of  extreme  necessity 
rather  fortifies  than  weakens,  the  general  rule  ; 
[  4  ]  and  no  person  can  safely  purchase  a  ship  of  die 
master  in  any  ca^e,  which  does  not  clearly  fall 
within  the  principle,  upon  which  the  exception  is  found- 
ed ;  and  such  a  case  will  rarely  happen.  And  although 
the  master  be  himself  a  part-owner  of  the  ship,  yet  will 
not  his  sale  thereof  Jie  good  for  more  than  bis  own  part ; 
for  the  interest  of  part-owners  is  ap  far  distinct,  that 
,  one  of  them  cannot  dispose  of  the  shitre  of  anodier  ; 
whereas  in  articles  of  ordinary  sale,  one  partner  may  in 
general  transfer  (he  whole  property,  if  the  transaction 
be  witfiout  fraud. 

9.  The  effect,  however,  of  this  interdiction  of  sale, 
has  been  frequently  evaded  in  foreign  countries,  by  pro- 
cuiing  a  sentence  of  condemnation  and  sale  of  a  ship, 
as  uniit  fdli  service,  from  some  Court  or  Judge  having 

(ii  CapJiSZ. 

te)  Jenkiift  Centurie;  p.   165.      ObsemtiQliMtheendaf  cucl7, 
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junsdiction  in  maritime  allairs  {f}.  .  No  such  juris- 
diction 13  known  to  the  law  of  England.  The  coitdem'  - 
nations,  as  they  are  called,  sometimes  made  abroad, 
upop  the  survey  and  report  of  captains  or  carpenters, 
have  no  binding,  force  in  this  country,  but  the  &ct, 
upon  which  they  profess  to  be  founded,  may  be  again 
litigated  by  the  parties  interested  in  disputing  it.  This 
was  successfully  done  at  a  late  trial  before  die  present 
Lord  Chief  Justice  of  the  Court  of  King's  Bench,  in  a 
case  (^)  of  which  it  will  be  proper  to  detail  the 
circumstances,  as  there  is  too  much  reason  to  [  5  } 
fear  that  similar  practices  not  unfrtquently  take 
place.  The  owners  of  the  ship  Grace  sent  her  to 
Jamaica,  under  the  command  of  one  Coei,  with  a  cargo 
consigned  principally  to  M^Atiuffaxid  Ctmningkam^  and 
with  orders  to  follow  their  directions  in  respect  to  his 
loaifing  back,  and  to  apply  to  them  for  money  for  the 
use  of  the  ship.  On  the  23d  of  Fthruary  1803,  after 
the  discharge  of  her  cargo,  the  ship  was  driven  on  shore 
at  RtQ  Bueno  in  ymnaica,  in  a  gale  of  wind.  The  mas- 
ter applied  to  Cunningham,  who  reuded  at  Mjntego 
Ba^,  for  adv^e  in  this  emergency,  pd  on  the  27th  of 
February  made  the  usual  protest.  On  the  same  day, 
the  deputy  naval  officer  at  MgrUega  Bay  directed  his 
warrant  to  four  masters  of  ships,  desiring  them  to  ex- 
amine the  Grace,  and  make  a  return  upon  oath  of  her 
state  and  condition^  They  reported,  that  they  had  been 
an  board,  and  found  the  ship  settled  in  a  sand  -bank 
four  feet,  with  a  bank  of  sand  between  her  and  the  sea 
of  twice  her  length,  and  not  more  than  two  feet  wateit 
on  the  sand  bank  ;  and  that  they  were  therefore  unvn- 

(/)    See   Vi^ia  on  the  Frenth    &  MAfrf,BiU.&t  Guildhftll,  A*i>i:>,l, 

Ordinince,  tom.  1.  p.  444.  1803.     There  ia  »  report  of  tlua 

( j')  Baipnan  U  otlieri  v.  Mmltort   caae  in  5.  £ipin.  N.  P.  C-  p.  65. 


■.Gt)Ogle 


mOusly  of  opinion,  from  ^  gnat  expense  that  woidd 
.  be  incurred  in  attempting  to  got  her  afibat,  and  the  lit- 
tle chance  of  succeeding  therein,  that  it  would  be  most 
for  the  advantage  of  the  underwriters,  and  all  others 
coocemed,  to  sell  the  ship  4s  she  then  lay,  with  all  her 
materials,  to  the  best  bidder.  Ctamingham  advertised 
the  ship  for  sale  by  auction  «u  a  wreck :  he  acted  as 
tfactioneer,  and  chi^ged  his  commission,  and  she  was 
sold  on  the  15th  of  March,  to  one  Dunn,  for 
[  6  ]  jf .  1,310  Jamaica  currency,  about  ;^.864  sttrling. 
One  of  the  surveyors  attended,  and  bid  at  the 
sale.  Dunn  sold  thg  vessel  to  Robert  Mouhon,  a  brother 
of  one  of  the  defendants,  who,  upon  Ms  own  oath  of 
ownership,  and  surrender  of  her  register,  obtained  a  new 
register  at  yamoica,  and  tnuisferred  her  there  to  ^e 
three  defendants,  one  of  whom  was  one  of  the  four  mas- 
ters by  whom  she  had  been  surveyed.  The  vessel  was  got 
off  the  sand  with  considerable  difficulty,  but  very  little 
injured,  and  after  some  slight  repairs  returned  to  Eng- 
.  ibm/whh  a  cargo.  The  deputy  naval  officer  here  men- 
tioned, is  the  deputy  of  an. ofeer  appointed  l^  the  gov- 
eraws  of  our  colonies  and  planti^ons,  to  receive  an  ac- 
.  count  of  ships  and  their'  cargoes  upon  their  arrival 
there  (A).  The  ship  had  cost  £,3y7QO  before  she  left 
England,  and  was  little  more  than  du^e  years  old.  * 

The'owners  being  dissatisfied  with  this  sale,  brought 
the  present  action  to  try  its  validity ;  and  at  the  trial  it 
appeared  by  the  evidence  of  Cook,  and  of  three  of  the 
master?  who  had  surveyed  her,  that  they  had  paid  very 
^ttk  attention  to  tl^e.ship  itself,  which  vas  never  pump- 
ed before 'they  made  their  report ;  but  they  swore  that 
they  thought  a  sale  the  moatjxrudent  step  to  be  taken 

(B)  IS  Rn-.  3.  c.  7.  lect.  8.  W  7  £J  8  B'n,  3.  c.  21  tect  5. 
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on  account  Of  the  difficulty,  expense,  and  hazard  of  re- 
moving her  irom  her  situation,  and  the  little  resources 
that  Caok  had  £br  such  a  purpose.  The  plaintiffs 
contended,  that  the  master  of  a  ship  could  not  [  7  ] 
dispose  of  HeV  in  any  case  ;  or  that,  admitting  him 
to  have  this  power  in  a  case  of  absolute  necessity,  such 
necessity  did  not  exist  in  this  instance,  and  the  whole 
traosaction  was  a  gross  fraud. 

The  Chief  Justice,  Lord  Ellenborou^h^  offered  to  re- 
serve the  question,  of  the  master's  power  to  sell,  under 
any  circunistancea,  for  the  consideration  of  the  Court, 
if  the  verdict  should  render  that  point  material ;  and 
stated  his  own  opinion  to  the  Jury  to  he,  that  although 
the  master  had  no  general  authority  to  sell,  he  had  an 
implied  authority,  in  cases  of  extreme  necessity,  to  act 
for  the  benefit  of  the  concern,  exercising  a  sound  disr 
cretion,  such  as  the  owner  himself  would  exercise  if  he 
tvere  upon  the  spot ;  and  that  in  extreme'  cases,  and  ex* 
treme  cases  only,  he  had  powe^  to  sell,  as  in  the  instance 
di  a  wreck  whicif  could  not  be  got  off,  and  ought  not  to 
be  left  to  perish  absolutely.  And  he  desired  the  Jury 
to  consider,  whether  in  this  case  there  was  such  a  ne- 
cessity as  wouM  hare  induced  the  owner  himself  to  sell 
if  he  had  been  present ;  and,  if  they  thought  there  was 
such  a  necessity,  then,  whether  the  sale  in  this  instance 
was  fraudulent.  The  jury  found  a  verdict  for  the 
plaintifia  (1). 


(I)  The  wor^  of  Lord  Ellenborough,  as  stated  in  5.  Zap. 
ti.  P.Cas.  65.  are  "  Where  a  case  of  urgent  neces^ty  and  e» 
traordinary  diffienlty  occurs,  where  a  ship  has  received  an  ir- 
rpmediablc  injury,  under  sircb  circumstances,  the  captain  acting 
baiut  fide,  ami  for  the  benefit  of  the  owners  might  lell  the  ship 


ji-vGoogle 


In  tlie  course  of  the  trial  no  regard  was  paid  to  tho 
authority  of  the  deputy  naval  officer,  whose  situation 
certainly  gives  him  no  manner  of  jurisdiction  on  such  a 
subject.  In  commenting  upon  the  evidence,  the 
[  8  ]  Chief  Justice  adverted  ■  parti cularlji  to  the  cir- 
cumstaiice  of  one  of  the  surveyors  having  bid  at 
the  sale,  and  another  become  a  purchaser  before  the  ship 
left  the  island  ;  and  observed,  that  it  might  be  a  useful 
lesson  to  teach  such  persons,  that  by  accepting  the  office 
of  surveyor,  they  elected  not  to  become  purchasers,  ol" 
to  derive  any  benefit  from  a  sale. 

And  at  a  subsequent  trial  of  an  action  (t),  brought  to 
recover  the  value  of  a  ship,  which  had  been  in  like  man- 


for  the  benefit  of  the  owners.  Tliisis.the  disposition  of  my 
mind,  bnt  I  cannot  lay  it  down  as  positive  law.  At  all  events 
it  caa  only  be  justified  by  extreme  necessity  and  the  mORt  pure 
good  faiih  ;  that  is,  if  the  vessel  is  in  such  a  stale,  as  it  would 
be  prubabk  the  owners  themselves,  if  on  the  spot,  would  have 
acted  in  the  same  ivay  as  the  captain  has  done."  And  in  a 
subsequent  case  where  a  ship  bad  put  into  a  port  in  distress,  and 
was  there,  on  the  application  of  the  master,  surveyed  and  ad- 
judged unscaworthy,  and  sold  by  decree  of  a  vice- admiralty 
court,  although  it  was  agreed  that  the  sale  was  boaa  fide  said 
made  for  ihu  actual  as  well  as  intended  benefit  of  all  concerned, 
yet  the  court  pronounced  the  sale  invalid.  Reid  v.  Oarby.  10 
East.  Rep.  143.  And  the  court  were  further  of  opinion  in  the 
same  ease,  that  a  transfer  of  a  ship  in  such  case  as  between 
Itritish  subjects,  supposing  it  good  in  other  respects,  must  be 
made  according  to  the  requisites  of  Registry  Acts.  Perhaps  if 
the  ship  did  not  specifically  subsist,  but  was  a  mere  scattered 
wreck  it  would  be  otberwise.  Id.  ibid. 
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the  property  will  be  considered  as  remaining  in  Iiifii  to 
be  disposed  of  for  the  benefit  of  his  creditors  (n)  ;  and 
sometimes  also,  if  an  execution  issue  upon  a  judgment 
;igainst  the  seller,  the  sale  may  be  deemed  fraudulent 
and  void  as  against  the  party  who  has  obtained  the  judg- 
ment (o).  But  in  case  of  a  sale,  or  agreement  for  sale, 
of  a  part  only,  it  has  been  thought  sufficient,  if  the  ven- 
dor, having  delivered  the  muniments  of  his  title,  ceased 
from  the  time  to  act  as  a  part-owner,  actual  de- 
[  10  ]  livery  of  a  part  being  said  to  be  impossible  (_p). 
This,  however,  should  be  understood  with  some 
limitation :  for  if  a  part-oivTier  has  the  actual  possession 
of  the  ship,  it  is  not  impossible  for  him  to  deliver  the 
possession  ;  if  he  has  not  the  actual  possession,  the  pos- 
session, of  the  other  part-owners  may  reasonably  be 
considered  to  be  the  possession  of  the  vendee  after 
the  sale.  Indeed,  in  the  case  of  an  absolute  sale, 
■it  can  rarely  happen  in  practice  that  the  seller  should 
continue  in  possession :  but  the  rule  extends  also  to 
mortgages  of  this  species  of  property,  and  with  regard 
to  them  has  been  often  actually  enforced  (y).  But  when 
a  ship  is  abroad,  a  perfect  transfer  of  the  property  may 
at  the  Common  Law  he  made  by  assignment  of  the 
Grand  Bill  of  Sale,  and  delivery  of  that  and  the  other 
documents  relating  to  the  ship  (r),  as  the  delivery  of 
the  key  of  a  warehouse  to  the  buyer  of  goods  contained 

(«)  By  virtue  of  lie    Stat.  21.  ..  It,  Fa/l-ncr  v.  Case,  1   Bpo,  Ch. 

Jam.-i  1.  c.  19.  Co.  125,  and  more   at  len|ftli,  2 

(o)  Bv  tlic  Common  Law,  and  Ter.  Kep.  in  B.  H.  491. 

tlie  lHaUilr  13.  i'6:.  e.  5.  (r)  F.^  parte  Mullhes';  2  Ves. 

(/.J  .MIUv.    Bola-r-  atirl  bt/H-'-i,  272.  and  .i(Hnjo«  r..Wu/i«5>,2Tcr. 

1  Anst.  222.    See  also  Gi/fc.i/xV  v.  Rep.  in  K.  B.  462.  Kr  parte  Jlalsen, 

rmillt,  Ambk-r,  652.  Co.  Bank.  Laws,  eh.  8.  ».  IL  3  Bro. 

(irj   Slephenv.Holf,  cileil  in   I  CA.  Ca.  363,  and  per  ffeiuw'iCh..!. 

VL'9-3J2.iiinlinlAlliin8,15r.  JfoH  aivnenda  in    Corrfon  i>.  E. /.   Ce;n- 

T.  Ctir/i'ij,  Co.  Bunk.  Laws,  ch.  8.  pmi'j,  7  Tcr.  Hep.  in  K.  B.  231. 
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"  looks  to  the  legal  sentence  of  condemnation  as  ona 
"  of  the  title  deeds  of  a  ship,  if  He  buvs  a  prize  ves- 
"  sel  ((/)."  Such  a  sentence  was  thought  necessurj-  in  this 
country-  to  divest  the  title  of  the  ori^ual  ow-ner,  and 
give  a  valid  title  to  a  purcliaser  under  caplors,  more 
than  a  century  ago :  and  a  ship  taken  from  an  English- 
man by  a  Frt-ntk  squadron  in  the  year  1691,  and  sent 
into  Bergen  in  Nortoai/y  and  there  sold,  coming  after-, 
wards  into  this  country,  was  claimed  by  the  original 
owner,  and  decreed  to  be  restored  to  him  by  a  sentence 
of  the  Court  of  Admiralty,  affirmed  afterwards  upon 
appeal  to  the  delegates  (c).  And  upon  the  ground,  thit 
a  legal  sentence  of  condentnation  cannot,  according  to 
the  law  of  nations,  be  pronounced  by  a  consul  or  minister 
of  the  belligerent  power,  in  the  countrj'  of  a  neu- 
tral power,  to  which  the  prize  may  have  been  [15} 
taken ;  ships  have  lately  been  restored  by  the 
judgment  of  the  Court  of  Admiralty  to  their  original 
owners,  as  well  upon  recapture  from  the  purchaser  (y"), 
as  upon  an-est  in  a  port  of  this  country  (5-).  In  one 
cage,  the  ship,  while  in  the  hands  of  a  neutral  purchaser, 
had  been  taken  by  the  French,  and  carried  into  a  Span- 
ish port,  and  there  condemned  by  the  French  consul  as 
prize,  but  that  condemnation  had  been  reversed  on  ap- 
peal to  the  superior  prize  oourt  at  Paris^  and  the  ship 
restored  to  the  purchaser.  These  facts,  however,  were 
held  not  to  alter  the  case,  or  give  validity  to  the  title  of 
the  purchaser.  According  to  the  principle,  upon  which 
these  decisions  are  founded,  a  ship  carried  into  a  neu- 

(ll)   1  Rflb.  A.  B.  139.  (j)ThcKlERLICKETT,.S/Mf™- 

{-■JTIitHliipCoKSTANT-MAHV,  wf,  3  Rob.  A.  K.  ye.      And  the 

3  Roll.  A.  n.  97.  note.     'JViennofin  PHosPEROHS.Dec.  1800.    See  also 

-    V.  AVinrfs,  Cartli.  42J.  //UT«/oefc  t.  .fforfriroorf,  8  Term  Rcji 

(/}  TTii;  Fi,AD-OvEN,  Mania,  in  M.  R.  26S.    Where  this  prioci.- 

.iwi.  1  Bob.  A.  H.  135.  pt  is  idopteA 
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freight,  &c.  and  that  they  aftenvards  received  the  money 
from  Drysdale:  that  the  ship  completed  the  delivery  of 
the  cargo  on  the  2rth  of  Septembery  ITSS  ;  that  the 
plaintiff  took  possession  on  the  29th  of  September  fol- 
lowing, immediately  on  receiving  information  of  her 

arrival  in  the  Thamei :  that  the  defendant  had 
[  18  ]  goods  from  Antigua  on  board,  thefreigkt  of -which 

amounted  to  /^•7&-  9s.  Wd.  for  the  recovery  of 

V.  Jaiiron.  ibwi- — Sec  also  Glass  v.  Sloop  Betsy.  3  Dall.  Rep.  6, 
So  if  the  capturing  vessel  has  been  iUcgqUi)  equipped  as  a  vessel 
ofwarin  the  U.S. — Semble.  Geyer  v.  Michel,  &c.  and  ship 
Den  Onrekeren.  3  Dall.  Rep.  265.  and  note  under  page  288. — 
Moodie  V.  Ship  Alfred.  3  Dall.  Rep.  307.— Moodie  v.  Ship 
I%ebe  Ann.  3  Dail.  Rep.  319.  So  if  the  ship  has  been  cap- 
tured within  OUT  territorial  jurisdiction. — Semble.  ibid,  and  see 
also  the  reasoning  in  Rose  v.  Himely,  and  Hudson,  &c.  v. 
Guestier  above  cited,  and  the  opinion  of  Johnson  J.  in  the  same 
cases,  and  in  the  Appendix  to  4  Cranch.  Rep.  508.  So  if  a  ship 
be  captured  on  ^e  high  seas  for  a  breach  of  mere  municipal 
law. — See  the  same  cases. — But  neutral  nations  have  no  right 
to  enquire  into  the  legality  of  captures  as  between  belligerents. 
IM'Donough  v.  Dannery  and  the  ship  Mary  Ford.  3  Dall.  Rep. 
1 88,  Nor  of  captures  of  neutrals  on  the  high  seas ;  nor  of  cap- 
tures within  the  territorial  limits  of  the  captors,  whether  in  the 
exercise  of  belligerent  or  municipal  rights. — See  the  preceding 
cases,  and  particularly  the  cases  in  3  Dall.  Rep.  and  4  Cranch. 
Rep.  above  cited. — But  in  Findley,  &,c.  t.  Ship  William.  Pe- 
ters' Rep.  12.  and  Moxen,  &c.  y.  Brig  Fanny,  ibid.  309.  where 
the  capture  was  made  within  out  territorial  jurisdiction,  the 
District  Court  of  Pennsylvania  dlsmis3e4  the  libels  for  restitu- 
tion.  However  by  Act  of  Congress,  5  June  1794.  3  vol.  ch. 
50.  sec,  e.  p.  91.  the  District  Court  is  authorized  to  take  cog- 
nizance of  all  captures  within  a  marine  league  of  our  shores. 
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wlio  had  not  t;il[tn  pf^ssession,  would  not  be  liable  for 
Mich  rt-pairs  or  other  expenses,  as  are  not  a  charge  upon 
th'-ship  itself  in  specie.  And  so  the  law  wns  after- 
wards held  to  bL',  in  the  case  of  (hi)  Jackson  against 
Vernon,  by  Mr.  Justice  Heath  and  Mr.  Jiislice  JVilson, 
the  only  judges  present  in  the  Court  of  Common  Pleas 
at  the  decision  of  that  case.  It  p-as  an  action  for  the 
jiricc  of  ropes,  cordage,  and  other  stores  furnished  in 
tliis  country  to  a  ship,  by  the  order  of  one  Palmer,  be- 
tween the  date  of  a  mortgage  of  the  ship  executed  by 
him  to  the  defendant,  and  the  time  when  the  defendant 
took  possession  of  the   ship  in  pursuance  of  the  mort- 

13.  In  the  determination  of  this  case  of  Jackson  a- 
gainst  Vernon,  some  reliance  was  placed  on  a  case  (n), 

decided  in  the  Court  of  King's  Bench,  with  re- 
[  20  ]  spect  to  real  property,  in  which  it  was  held  that 

a  person,  to  whom  a  term  for  years  had  been 
assigned  by  way  of  mortgage,  but  who  had  not  taken 
possession  of  the  premises,  was  not  liable  to  pay  the 
rent  reserved  upon  a  lease,  by  which  the  term  was  creat- 
ed. The  propriety  however  of  this  decision,  with  re- 
spect to  real  property,  has  been  since  doubted  ;  and  it 
seems  evident,  from  the  judgment  pronounced  by  Lord 
Kfnyoity  the  late  verj-  learned  Chief  Justice  of  the  King's 
Bench,  in  the  case  of  Westerdell  against  Dale  (o),  that 
his  Lordship  considered  the  mortgagee  of  a  term  of 

("()  Jncknav.   Veman,   1  Hen.  tliiit   lie   could  not  subscribe  to 

Bbr.  1 14.  tlie  doclrine  laid  down  in  Kalim  v. 

(»)  /iViiwi  T.  Jn^wpj,  Dou^.  454.  Jagiiei  i  it  wis  proved,  houcver, 
(n  a  coil' of  Mtniie  V.  Evmia,triciX  tlwitlieinortgagei;  had  takeiiaclui 
ticliirc  J^ril  Keiimii,  C.  .1.  iit  the  al  poascsaion.  The  difficulty  in 
Wi'Mm.  .Srl.nlXtT  -M.  T.  £3  Geo.  3.  real  property  may  always  be  avoid- 
in  nlikli  the  quchtiun  u-ns,  whcth-  cd  by  taking  an  under-lease,  in, 
IT  1I1C  nsHljfnri-  ul'l<-aieluild  pvem-  stead  of  an  nsslRnment. 
ifiri  will  li;il.U'tbrthi'j,'n>uiid rent!  (a)  7  Tof.  Ut[),  In  E.  B.  30€, 
his  l/irdsliip  Ciiilicitly  dul-larcd,. 
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15.  In  this  chapter  it  ia  proper  also  to  mention  anoth- 
er point,  upon  which  different  judgments  have  been 
pronounced,  namely,  xvho^  in  the  case  of  a  ship  charter- 
ed to  one  person,  is  to  be  considered  as  owtier  with  re- 
spect to  another  person,  whose  goods  have  been  shipped 
under  the  authority  of  the  charterer. 

sea,  to  indemnify  the  plaintiff  for  indorsement  of  notes  to  the 
amoont  of  £10,000,  and  if  A.  and  B.  should  indemnify  the 
plaintiff  in  a  certain  time  after  the  arrival  of  the  schooner  or 
ship  from  the  voyage,  which  erer  should  first  occur,  then  the 
deed  should  be  void ;  and  on  failure  to  indemnify  as  aforesaid, 
the  plaintiff  was  to  be  at  liberty  to  sell  the  cargo  of  the  ship 
and  the  schooner  and  carga  In  the  same  deed  the  said  A.  uid 
B.  bound  themselves  executors  and  administrators,  and  also  the 
Jreigkt  and  inaard  cargo  of  the  schooner,  and  Ute  cargo  of  said 
^ip  to  exonerUe  the  plaintiff  ;  a  memorandum  of  the  mortgage 
(ai  cfike  tefiooaerj  was  indorsed  on  the  schooner's  register,  and 
delivered  to  the  defendant,  who  was  the  master  of  the  schooner, 
and  who  sailed  fromAlexandriatoNew  Orleans,  and  from  thence 
to  Jamaica,  and  from  thence  returned  to  Alexandria.  On  the 
retnm  of  the  schooner,  and  not  before,  she  was  put  into  the  ac- 
tDsl  possession  of  the  plaintiff  under  a  new  and  absolul*  bill  of 
sale  executed  at  that  time  by  A.  and  B.  The  defendant  re- 
ceived the  freight  from  New  Orleans  to  Jamaica,^  It  appeared 
in  evidence  that  the  instructions  for  the  voyage  were  given  by 
A.  andB.,  and  the  whole  ivas  conducted  under  their  managa- 
nient.  At  the  commencenient  of  it  the  said  A.  and  B.  were' 
indebted  in  a  considerable  sum  to  the  defendant  for  wagas  aaA 
dishursements  in  a  prior  voyage,  which,  and  anotber  sum  the 
defendant  was  directed  to  discbargc  out  of  the  accruing  freight 
by  one  of  the  partners.  Af^r  the  voyage  was  ended,  and  be- 
fore posHession  was  delivered  to  the  plaintiff,  the  defendant  aet-* 
lied  with  A.  and  B.  and  deducted  the  sums  aforesaid  in  his  »c- 
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phJBfilf  ind  other  peFsons,  and  received  the  frcigjiC  fyf 
tbezb.  For  the  deCcndant  it  was  objected,  that  although 
the  ship  was  his  prc^rt^,  yet  be  was  not  owner  in  sodl 
■  manner  aa  to  be  ii«bk  to  this  action,  but  that  Fletcftex 
was  fer  this  purpose  the  owner.  Chief  Juatice  Lee^ 
.however,  before  whonr  the  cause  was  tried,  was  of  opia- 
KM  that  the  action  might  be  maintained ;  and  the  plain* 
tiff  recovered  damages  to  the  value  of  the  ship  an4 
freight  (;)•  The  sentiments  delivered  on  this  occasion 
by  the  Chief  Justice  were  aa  follows :  "  The  true  con- 
"■  sideratioD  is,  whether  by  any  thing  done  by  Crawford, 
"  who  is  confessedly  the  owner  of  the  vessel,  in  charts 
■"  ering  it  to  Fletcher,  he  had  discharged  himself  as  owq' 
*'  er  ?  Crawford  considers  himself  as  the  governor  of 
**  the  ship,  and  so  covecants.for  the  government  of  it^ 
**  during  the  voyage^  and  the  ship  was  navigated  by  ki» 
**  master.  Upon  what  foundation  then  ia  an  owner 
**  chargeable,  but  upon  these  two  considerations  f  Firat^ 
***rhe  benefit  arising  from  the  ship,  which  is 
"the  equitable  motive.  Secondly,  Tlie  hav-  [23] 
"  ing,  the  direction  of  the  persons  who  navi- 
'  "  gale  it.  And  it  is  upon  these  two  things  taken  to- 
•*  gether,  that  the  implied  contract  arises.  Though 
"  Crawford  has  not  that  freight,  which  the  merchant 
"  pay  for  their  goods,  yet  as  he  has  the  benefit  of  the 
**  freiglft  in  general,  he  has  that  equitable  motive  which 
«  ujakes  him  li^e.  With  regard  to  Fletcher,  what 
**  CrfOtiford  ^  done  \%  ooly  giving  him  a  power  to  put 
*'  goods  en  board.  And.  it  seems  to  me,  the  makers  of ' 
*^  the  act  of  parliament  could  not  have  any  notion  of 
*f  auch  aq  owner  of  the  ship,  for  it  speaks  generally  of 

(9)  13CM.S.C.  15.    AfUtute    the  awners.    See  Put  the  TSm;^ 
wluGhCnuu  tfa^-respannUIity  of  Quff-&> 
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**  T>wnCT5  ©rships  ;  but  this  Fletcher  is  not  to  be  consid- 
^*  ered  as  ovncr  of  the  ship  m  any  light,  but  only  as 
"^  bavinga  power  to  male  use  of  it  in  this  vray.  If  this 
**  was  to  be  considered  in  the  nature  of  a  mortgage,  it 
**  iTould  be  delivering  up  the  ship  for  such  time  as  the 
■*  mortgage  should  be  in  force.  Therefore  I  think  there 
*'  is  nothing  appearing  upon  this  evidence,  that  dia- 
•*  charges  CrtmifordaK  the  owner  of  the  ship." 

]  T.  But  the  force  of  the  decision  in  this  case  of  Par^ 
ish  against  Cratvford,  appears  to  be  weakened  by  a 
anore  recent  determination.      In  the  case  of  Jamea  a- 

ffditKt  Jones  &?  others  (r),  an  action  was  brought 
f  24  ]  against  the  defendants  as  owners  of  the  ship 

Sea-Fhtoer  for  the  loss  of  a  quanti^  of  r&isins 
on  a  voyage  from  Faro  to  London,  One  Thomas^  the 
znaster  of  the  ship,  had,  in  his  own  name  as  master,  and 
an  Ae  absence  of  the  owners,  chartered  the  ship  to  Reed 
^d  Parkinson  on  a  voyage  from  Falmouth  to  Faro  uid 
liack  to  London;  and  Reed anA.  Parkinson  engaged  oy 
^e  charter-party  to  provide  a  full  lading  firom  Faro^ 
and  to  pay  a  stipulated  price  per  ton.  The  goods  in 
question  were  shipped  at  Faroy  by  the  consent  of  the 
ageiii  of  Reed  and  Parkinson  at  that  place,  and  Thomas^ 
the  master,  signed  a  bill  of  lading,  engaging  to  deliver 
diem  to  the  plaintiff,  "  he  paying  freight  per  charter- 
*'  party."  These  facts  appearing  at  the  trial  of  the 
cause  before  Lord  Kenyan,  his  Lordship  was  of  opinion^ 
that  Reed  and  Parkinson  were,  with  respect  to  the  plain- 
tiff, the  owners  of  the  ship^ro  hltc  vice;  that  the  de- 
fendants, Jones  &?  others,  were  not  responsible  to  him, 
and  consequendy  that  the  plaintiff  could  not  maintain 

(r)  Jamet  v.  Jmrt  anil  mlifra,  case  in 
niiil<UuiilSitifter-Trin.Term,39  Yol.iii 
eea.$.  ThciuuA^ortnctcofUus 
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hia  action.  Under  ihb  opinion  the  plaintiff  and  his 
counsel  acquiesced,  and  did  not  apply  to  the  Court  for 
a  further  considera6on  of  the  subject.  But  die  before- 
mentioned  case  of  ParUh  agaiitat  Crawfordy  does  not 
seem  to  have  been  adverted  to  on  thift  occasion.  The 
question,  however,  in  each  case,  appears  rather  to  have 
been  a  matter  of  form  than  of  substance ;  for  it  seems 
dear,  that  the  owners  were  in  eacn  case  liable  to  an  ac^ 
tion  at  the  suit  of  the  person,  to  whom  the  ship 
was  chartered,  and  who  might  have  sued  and  [  S5  J 
recovered  damages  for  die  benefit  of  the  mer- 
chant, whose  goods  were  lost.* 

The  opinion  of  die  Chief  Justice,  in  the  case  of  yamea 
against  y ones  ^  is  conformable  to  the  principle  of  &  judg- 
ment pronounced  by  the  Court  of  King's  Bench  in  a- 
fbnner  Sase  (i)  on  a  question  of  Insurance,  wherein  it 
Uras  decided,  that  a  deviation  committed  by  the  master ' 
W)|h  the  knowledge  of  the  absolute  owner,  and  which 
dierefore  could  not,  according  to  the  law  of  England^ 
be  ab  act  of  Barratry  with  respect  to  him,  was  an  act  of 
Barratry-  with  respect  to  a  third  person,  who  had  hired 
the  ship  by  a  charter-party,  and  who  was  considered  as 
owner  for  the  particular  voyage,  with  relation  to  the 
subject  of  that  cause  (1^ 

(i)  Falleja-o.  miederiCmrp.  143. 


(I)  The  qncstion  SB  to  ownership  on  chart«r-pMies.  has  be«n 
also  litigated  in  ourconpts.  In  a  case  where  by  a  charter-party 
A.  let  to  B.  for  a  certain  voyage  the  vihoie  faimage  of  his  brig 
■nd-evToianted  to  deliver  the  cargo  at  the  port  of  destination, 
dangers  of  the  seas  excepted,  and  alro  that  the  brig  should  be 
■•  0ght  and  strong,  and  properly  manned  for  the  voyage,  and  the 
•  See  Post  11«.  e«a.  5. 
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CHAPTER  THE  SECOND. 


OF  PROPERTT  iV  BRITISB  SHIPS. 


1.  Ai 


LLL  commercial  nations  have,  for  the  advance- 
ment of  their  individual  prosperity,  conferreii  various 
jwiviXeges  of  trade  upon  the  ships  belonging-to  their 
own  countrymen ;  and  the  Legislature  of  this  nation 
has  for  the  same  purpose,  at  different  periods,  enacted 
laws  suitable  to  the  circumstances  of  the  times,  reqiur- 
ing  for  the  exercise  of  some  particular  branches  of  com- 

retom  cargo  should  be  delivered  to  B.  at  the  home  port;  and 
sfierwards,  by  provisional  STticles  between  the  parties,  it  was 
agreed  that  the  captain  should  be  instructed  by  the  owner^o 
tamcfa  at  Falmonth,  and  "  there  to  lay  <^  and  tya  24  hoars  dr 
"  longer  if '  desired,  in  day  light,  during  which  time  Aers 
"win  come  off  orders  from  Mr.C,  Mr.D.or  Mess.  E,&  Co.;" 
and  the  captain  was  to  proceed  to  such  port  (of  five  specified. 
portsj  as  their  ottfere  should  state ;  and  if  "  the  vessel  was  de- 
"  tained  over  S4  hours  at  Falmouth,  demurrage  should  be  paid 
■"  for  the  time  at  the  rate  stipulated  in  the  c barter- peuty." — The 
vessel  proceeded  to  Falmouth,  and  there,  no  orders  being  ready, 
the  brig  by  the  advige  and  orders  of  Mr.  C.  came  into  the  port 
instead  of  laying  off  and  on,  and  was  there  seised  and  detained 
80  days,  on  an  action  of  covenant  for-  demurrage,  alleging  a 
breach  that  by  the  orders  of  C.  the  brig  was  craveyed  mto  tbc' 
port  of  Falmoulh,  and  by  means  thereof  was  detained  BO  days  ; 
it  was  held  by.the  Supreme  Court  of  the  U.S.  that  A.  uiU  ctm- 
tmued  omter  far  the  vm/age ;  that  the  covenant  to  touch  at  Fal-; 
paouth  and  lay  off  and  on,  &c.  was  his  covenant  aa  ovner  j  that 
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inetrr,  shipi  not  onfy  of  ibc  property  d  its  own  subjcds^ 
but  also  of  the  bulk  of  its  own  dmaiQioDS ;  'allowing 
odier  branches  to  ships  the  propert}-  oeSy  of  its  own  sub- 
jects, without  regard  to  the  built ;  and,  m  others,  in 
which-foreign  ships  were  suHcred  to  participate,  bvour- 
hig  those  of  its  own  subjects  by  a  difference  in  tbe  rate 
of  duties.  It  has,  however,  at  all  times,  been  the  policy 
of  the  Legislature,  to  confine  die  inirileges  of  our  trade, 
as  hi  a^was  consistent  with  tbe  client  of  it,  to  shqis  inult 

if  tbe  gMng  iato  Falmoath  was  a  breach  of  tbe  artiolef,  so  ac- 
ticHi  wouM  lie  for  A.,  bnt  if  any  lay,  it  would  be  for  R ;  but 
as  tbe  master  in  this  action  acted  by  tbe  orders  of  the  agent  of 
B.,  B.  was  not  entitled  to  main  tain  any.  Thatof  coane  oode- 
maTTage  was  due  in  thii  case,  as  ibe  detetnimi  w*a  oceaaicwB^ 
either  by  tbe  misconduct  of  tbe  nuwter  for  wbicb  A.  wma  an- 
swerabk,  or  was  for  tbe  pnrpose  of  avoidiDg  danger,  and  wu 
■ot  occasioned  by  laying  off  and  on  the  port  of  FaUnontli.  or 
by  any  misconduct  of  B.,  which  were  the  only  cases  in  wbicb 
K  would  be  liable  oh  tbe  trae  c«iBtniction  of  the  Charter-party. 
Hoot,  Itc.  T.  Grorennan,  t  Craoch.  Rep.  215. 

In  an  actinn  on  a  policy  on  a  venel  called  tbe  Marcus,  dM 
plaintiff  declared  for  loss  by  barratry  of  tbe  master  under  tbe 
blowing  circumstances.  The  plaintiff  was  owner  of  the  Mar- 
cos, and  by  charter-party  dated  13  June,  1801,  chartered  the 
same  to  Aken  and  Brice,  and  in  the  charter-party,  excepted  oa« 
half  of  tbe  cabin,  tbe  privilege  for  20  barrels  for  the  master  and 
mate,  and  so  much  of  the  hold  and  forecastle  as  was  necessary 
lor  the  accommodation  of  tbe  master  and  crew,  proTi^ious,  &c. ; 
and  covenanted  to  have  the  vessel  ready  and  to  receive  along 
side  such  cargo,  contraband  goods  excepted,  as  Aken  and  Brice 
•tuHild  tender  and  the  vessel  could  conveniently  carry,  and  to 
.proceed  on  the  voyage  described,  and  that  master  and  crew 
should  assist  in  landing  the  cargo ;  and  the  plaintiff  was  also  t»    . 
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within  Ae  King's  dominions ;  but  it  was  reserved  for 
the  prea^t  reign  to  behold  the  ship-building  of  the 
couaOy  advanced  to  such  a  state  as  to  warrant  the  coo- 
finement  of  these  privileges  exclusively  to.  ships  of  that 
description,  or  taken  aa  prize  in  war.  And,  ac- 
cordin^y  this  measive  wa«  carried  into  execution  [  27  ] 
by  a  stWtte  (a),  made  in  die  26th  year  of  his  pres- 
ent Majes^'s  reign ;  reserving,  however,  to  such  foreign 

(a)  2fi  Gee.  3.  e.  ea 


fairs  the  master  and  crew  and  pay  all  their  wages  and  expences 
for  the  voyage,  tht  charter-party  contained  the  usual  coven- 
ants on  the  part  of  Aken  and  Brice,  as  to  providing  the  cargo 
and  demurrage,  and  the  whole  of  the  freight  was  to  be  paid  at 
New  Yod[  on  the  delivery  of  the  return  cargo. — Brice  went  the 
voyage  in  the  vessel  and  acted  at  supercargo,  and  the  master. 
Ml  the  request  of  Brice,  deviated  from  his  voyage  and  went  to 
another  port,  "nie  tjnestion  was  whether  the  plaintiff  was  the 
owner  of  the  vessel  for  the  voy^e,  or  Aken  and  Brice.  The 
court  were  of  opinirai  that  the  plaintitTcontinDed  the  owner  of 
«he  vessel  for  the  voyage,  and  that  the  deviation  amounted  to  an 
act  of  barratry  in  the  master  for  which  the  assurers  were  liable. 
And  the  court  thoaght  the  distinction  to  be,  "  that  where  by  the 
**  terms  of  the  charter  the  ship-owner  appoints  the  master  and 
"  mariners  and  retains  the  management  and  <^trol  of  the  ves- 
;  *  ael,  the  charter  is  rather  to  be  considered  S  a  covenant  to 
."  carry  goods  ;  but  frhere  the  whole  management  is  given  to 
**  the  frei^ter,  it  is  more  properly  a  hiring  of  the  vessel  for  the 
"  voyage,  and  in  such  case  the  hirer  would  be  deemed  owner." 
li'Intir^  V.  Brown.  1  John.  New  York  Rep.  229. 

And  where  one  part-owner  hired  of  the  other  his  moiety,  a 
riiip  f<»  tB  months  for  a  monthly  hire,  and  in  the  charter-party 
it  wu  agre^  between  then  iluit  in  case  of  the  toss  fif  the 
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built  ships,  as  were  then  the  pmyeily  oT  his  subjccts,- 
the  privileges  lo  which  the}'  were  then  entitiecl  b^  die 
existing  laws.  For  the  more  effectual  executkiD  of  this 
important  measure  of  putdic  policy,  various  new  regu- 
lations were  at  the  same  time  iDtroduced,  to  ascertain 
the  buih  and  property  of  ships,  which  have  been  since 
improved   by   subsequent   statutes  (^),   as   experience 

(i)  27  nn-  3.  c.  19.  34  C«.  3.  e  42  ff  68-    35  Ott.  3.  e.  58.    ST 


schooner  during  the  term  that  the  hirer  should  pay  the  other 
party  gl  800,  besides  arrears  of  hire,  and  for  better  security 
should  cause  an  insurance  to  be  made  on  the  ship  for  S3O00 — 
a  policy  was  underwrittea  and  an  action  brought  for  a  loss  ;  the 
■Sapreme  Court  of  Massachusetts  held  that  by  tbe  contract  the 
hirer  had  a  special  property  in  the  other  moiety  which  was  at 
hb  risk  daring  the  t^rm,  and  that  when  the  ship  was  lost,  h» 
lost  tbe  whole  of  her.     Otiver  v.  Green.  3  Mass.  Rep.  1 33. 

In  Mason,  &c.  v.  Ship  Blaireaa.  2  Cranch's  Rep.  240.  the 
Supreme  Court  of  tbe  U.  S.  held  that  the  owners  of  a  ship  char- 
tered for  a  voyage,  still  continue  owners  for  the  purpose  of  re- 
ceiving salvage  in  case  of  property  saved  by  her  crew ;  and 
that  though  one  of  the  charterers  be  on  board,.and  consent  that 
a  part  of  the  crew  should  navigate  the'  saved  vessel,  this  is  not 
fuch  an  act  as  puts  tbe  ship  at  tbe  risk  of  the  charterers. 

An  action  w^^trought  against  certun  persons  as  owners  of 
a  ship  for  ranntng  down  the  ship  of  the  plaiatiffi.  At  the  trial 
it  appeared  that  the  ship  of  the  defendants  was  at  the  ^me  un- 
der charter  to  the  Commissioners  of  the  navy,  who  bad  put  on 
board  a  commander  in  the  navy,  who  had  then  the  oommand 
of  the  ship.  The  c barter-party  contained  covenants  on  the  part 
of  the  defendants,  that  tbey  would  provide  a  crew  for  the  ship, 
and  pay  and  victual  them ;  that  they  would  repsur  the  ship  ^d- 
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shewed  that  some  particulars,  notwithBtanding  the  great 
aittetition  paid  to  the  original  statute,  and  the  great  tal- 
«Dts  emploj^  in  framing  it,  had  not  been  sufficiently 
prorided  for  liy  it.  An  enumeration  of  the  commercial 
privileges  of  British  ships  vould  he  wholly  foi^ign  (o 
the  subject  of  this  book.  The  provisions  introduced  1^ 
the  Legislature  to  dscertain  the  property,  and  regulate 
the  mode  of  tranaferring  it  from  (me  person  to  another, 
are  peculiarly  within  its  province  ;  and  I  shall  thefefbrb 


supply  ber  with  stores ;  bat  the  guns  and  ammnnition  wck  to  be 
found  by  goremment ;  that  the  master  should  obey  (be  orden 
■nd  instrucdons  of  the  naval  officer  -  on  the  part  of  the  c(An- 
misgionen,  that  they  would  pay  I5«.  Sd.  per  ton  per  montbi 
and5f.  lOi.  per  month  for  each  man  of  the  shtp'scomplement; 
that  if  the  ship  should  be  sunk,  taken  or  burnt  by  the  enemy 
witboat  default,  government  shihild  pay  for  her,  and  should  al- 
so pay  the  fireight  then  due  to.  ber;  that  govenlment  should 
-also  pay  for  all  damages  that  should  be  sustaiiied  in  any  actitxi 
with  the  enemy.  On  this  case  the  Coart  of  Common  Pleas  gave 
judgment  for  thcplaintiSs  and  said,  notwithstanding  the  char- 
t^-p«rty' the  ship  belonged  to  the  defendants.  It  was  navigated 
by  a  master  and  nilors  provided  and  paid  by  them,  and  H.ia 
difficult  to  say  that  it  is  not  to  be  considered  as  their  ship  with  * 
Rgard  to  all  the  world,  except  the  commissioners  of  the  navy. 
The  taking  an  officer  on  board  belonging  to  those  to  whom  they 
hare  let  the  ship,  cannot  exonerate  them,  from  their  responsi- 
bility.    Fletcher,  &c.  v.  Braddick,  &c.  2  New.  Rep.  182.. 

So  where  a  sbip  was  chartered  from  New  York  .to  Jerenie 
and  back  to  New  York  at  a  freight  of  22.400  for  the-voynge, 
the  court  held  that  the  charterer  was  not  owner  of  the  sbip  for 
the  voyage,  and  could  not  iraure  the  sum  ^read  to  be  paid  by 
the  name  of  "fittghi;"  and  that  th«  charter-party  was  a  mere 
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(sufaftvair'to  Arrange  and  coosolidxte  thtm  i  tm6ng  tfae 
•evetsl  statutes,  m  whick  Aey  are  fiMind,  as  being  w^J»- 
rtMrtJaUy  one,  except  iriiere  partiadar'  circumstaaccB 
tequire  another  course,  it  shooM  be  •bserrwl,  how- 
ever, of  dieftc  inoviBiom,  diat  they  rtc  oot  Icm  happSy^ 
wJIririnmil  to  prevent  tbe  ootmmssioa  of  priTUte  fraud 
Vfott  mdiriduals,  than  M  advance  Ac  puUic  policy  of 
the  state,  fay  die  notoiiety  of  praqKity  olMaiaet) 
:fsS}  through  themediumctfaimblicRegistcrjamcaB* 

Mfwaat  -*>  nvrjr  the  gonb.      Cberiot  t.  iBorker.    e  Jahs. 
fiep.  340. 

When  an  iibvidomiMRt  n  vnio  to  inaurein  upon  »  ship,  aad 
w  BoiM|>ted  by  ttbnn,  they  beoome  -owners, wid  tirisDwnenlHpis 
to  be  VMnpvtcd  from  the  time  of  lite  -iau,  -on  account  ef  wtuck  ' 
.  ttta  wbaadanmcnt  u  made.  AbaodoMaeilt  has  (bia  retroepec* 
tiac  sBedtr  and  it  amoanto  -to  a  'Wmpletc  tiMHfer  ef  tlte  pn^ter- 
ty.  ^ilhad  fiuaranoeOampBny  t.  iUtbiRaaa.  SCm.  Kep.  flsa 
a-Bxaengm  194,  6.— Pdtliisr  Contrat  d' Asaorance/n.  ISS..^ 
Uaited  IbanvnceOimpknyir.. Scott,  ft,c  1  J«hB.  ficp.  lOS. 
Tha  ioraron  aic  cooM^ofely  lisUe  to  pay  derail  repairs  aad 
heacMary  espcncea  iacaned  after  the  len.  ibid.  andSteade.ii^ 
*.CdtaKMtaal  losQnBae  Company.     3  Jithn.  Bcp.  »sa. 

Vbetame  U  thstfleat  on  abaadiaiBiaot  cfacargo.  The  in^ 
«mn  ibeeone  imintdiately 'the  owners,  and  areeatitkd  lo  the 
propcwp'or'tbejnMeadiaf  itiagainst  aU -perana  in  pntesueo 
Iff  4t,  Stbmidt  T.  Unitad  Joniiance  Oeinpaay.  I  John.  'Bep. 
349.      RobbH^&c  *. TbeOoited  InsnranBe  Cenpany.   1 

^And '  where  ibepotioyih  -uniewTitgen^by  se«etal'penon%  af- 
te-^HiMkibiHeiit'mideilo  them,  they  are  not  to  heconndeied 
UjotM  pattMflV'hiit  ue'newfslly 'liable  far4iMir'prop(irti(w 
«f  Mpriis.  HoitMd  iuonMe  CMopaay  y.  Scott.  1  iofan. 
R«p.  iOS. 
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kre  adopted  indi  ttumeraus  bipromneott  from  the 
wisdom  of  fonner  dmca  (c).  (1) 


.  >.  10.  ^Voncr,  in  order  In  pfct^rve  4ie 
ntioD-  privrle^B  of  the  lutioiul  9»g  to 
tee  in    tU  o»n  «ubjecta.     8cr   ToJiii  on 


Cs  to  have  been  firat  introduced  Mrend  pan-ownen,  who  wer«to 

prmctice  in  this  country  by  the  be  JVpiefciwM  onlji  and  leiideDl  in 

lUTigation  act,  12  Car.  2.  c  18,  i.  10.  "             <          .        . 
A.  D.  16G0.    For  it  i>  not  mentioo- 
-cd  in  the.  naTlg^tktn  Oi^linuice  in 

the  time  of  Uie  uaiirpalion  ;  but  the  French  Ordiaaice,  torn.  I.  564. 

the  Sttitiile  of(Marki  Hie  Serimdaa.  itA.     The  fint  uticle  of  the  Am. 

Ij  requirci  ffrei^^a   ships   SriiM  teatic  Ordinance  of  1614,  prohiUta 

«med  to  be  registered.    "Hie  Stai'  the  bnikliDe'  of  thipt  in  tbe  Biaat 

t((e7£^8  W.3.  c.3S.(.  ir.retjuirea  Tswntto  Jl,  cioept  atizeni  laA, 

Sritiih  or  Pl*nt>tion  built  ships  persons  hnin^  the  particular  yet- 

£rituh  vamd,   if  intended  to  be  mission  of  the  Magistntei  oftbe 

cmpWed  In  the  Plantation  tcade,  pUce.     An  Act  of  Cmigrtm  of  tbe 

and  bIh)  prize  aliips,  to  be  reps-  31«t  of  December  1792,  c\^  L  cQD- 

tered.     And  ships,  forivhich  Med-  taiiu  re^lilations   lor   re);isterin|^ 

iterraneiji  passes  were    wanted,  ship*  in  the  United  State*  of  .iMef- 

werc    also   registered    in    conse-  ico^ie  (greater  part  of  which  cor- 

quencc  of  a  regulation  at  tbe  Ad'  respond  ahnoat  eiaettyvitll  tliMe 

fniralt;,  atthough  a  register  was  of  our  Stiuvt*  f/*  36  Gee.  Xt.SO, 

not  required  bv  Statuu  for  Britith  Tbe  national  jmvilens  of  trade 

tUpa  employed  in  tbe  ^bdtterrane'  are  confined  te  aUps  belooBinff  to, 

on  trade;  as  wb  learn  from  Beevef  and  commanded  by  Citiscns  ^.4- 

History  x^  ttie  l«w  of  Shipping  meriea,  and  either  bnilt  within  the 

and  NBTigation,  p.  433.    J^git  (A*  UtUled  Statm,  «  belonging  to  J> 

Fourteenth,  by  an   O'lfiniince  dated  merican  Citizens  on  tlie    leth   oT 

the  34th  Oetaber  16R1,  rtt^uired  all  May  1789,  uid  continually  tbefe. 

his  subjects  to  malte  adeclsntion  after  i  or  ti^en  and  condemned  aa 

intbe  Ailmireltynf.theimsidence,  prize  in  war;   or  forfeited  for  a 

of  all  ships  Wlcmging  to  them,  breach  of  the  hur*  of  the  Utited 

jrlietber  built  in  Fiance  or  foreign  State*. 


(1)  In  th  it  chapter  the  same  onier  will  bepnmed  is  ekam- 
iidng  the  corresponding  sections  of  the  registry  acti  of  the  U- 
nited  States  io  the  notes.  71w  United  States  WMe  eiriy  im- 
prcased  with  ttie  propriety  of  establisbiog  comtBercial  ragnla- 
tioDB  for  the  encoaragement  of  their  own  trade,  and  of  coattr- 
*  ring  prWiteges  opoa  the  ships'  built  within  tbe  coantry.  Aa 
act  w»  paasej  the  fint  of  September,  1789,  by  Congress  for 
this  pnrpoee,  but  being  found  inadequate  It  wa*  repealed,  and 
^  act  of  SI  December,  1792.  (2  U.  S.  I.  Dl)  sabstitiited  ua 
itsfitead.  This  act  and  tbe  act  of  IS  Febniaty,  1791.  (e  U.S..; 
I*  1&8)  coBstJtate  tba  basis  ot  tlw  n^ations  for  tbe  imigt 
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S.  The  tukjecs  of  these  provisions  are  all  i 
ships  employt^upon  ^  sea, whether  in  the  coastingtradc 
or  distant  TO)«ge3  (</),  having  a  deck,  ot  being  of  the 
burthen  of  fifteen  tons  and  apwards ;  and  either 
built    in    Great '  Britain,    «*   Ireland,   yersey^  [  39  j 
Guemaqf,  and  the  Ale  of  Man,  or  the  Colonia, 
(d)  26  G«.  3.  c.  60.  ..  1.  £*  3. 

tnde,    and   ths  coastiog  trade,  and  fisberiea  of  the  United 
States. 

The  acts  ot  the  United  States  reltUe  to  all  ^ips  emplsyed  at  ■ 
aea,,nhicti  may  be  divided  into  five  clasKS :'  1.  Ship^of  the 

;  United  States  employed  iy  foreign  trade,  which  are  entitled  to 
be  regiturcd.  2.  Ships  built  in  the  United  States,  but  owned 
wholly  or  partly  by  foreigners,  which  are  entitled  to  be  xp^rd- 
ed.  3.  Ships  boilt  out  of  the  United  States,  bat  owned  by  cit- 
izeti5  which  are  entitled  to  a  eerdficate  <jf  ownertSip,  4.  Ships 
of  the  United  States  employed  in  the  coasting  trade  or  fisheries, 

{  which  are  entitled  tp  be  atrolied  and  licenced.  S.  Ships  ballt 
out  of  the  United  Slates  and  owned  by  foreigners,  which  are 
considered  alien  vessels  to  all  intents  and  purposes.  See  Slight 
T.  Hartshome,  &c.  2  John.  Rep.  531. 

Ships  actaally  registered  and  ships  duly  qualified  for  carry- 
ing on  the  coasting  trade  and  fisheries,  or  one  of  them,  are  alone 
denominated  and  deemed  Siipi  or  Yaaelt  <(f  the  Uniud  Statet, 
entitled  to  the  benefits  and  privileges  appertaining  to  such  ships 
or  vessels — and  they  continue  to  enjoy  the  s^me  no  longer  than 
they  continue  to  be  wholly  orrned  and  commanded  by  a  dti- 
£en  or  citizens  of  the  Uoited  States,  Act,  31  December,  1792. 
ch.  1.  2U.  S.  L.  13).  Act,  18  February,  1793.  ch.  6. — 
SU.  S.  L.  168. 

Ships  or  vessels  built  within  the  United  States  before  or  after- 
the  4th  of  July,  1770,  and  belonging  wholly  to  dozens  itf  the 
y.  &,  or  not  built  within  the  United  Sutes,  bat  on  the  I6th  »f 
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J'iantatioat,  hbaids,  and  Territories,  under  the  domin- 
ion of  his  Majesty,  in  Asia,  Africa,  or  America;  or 
taken  in  lawful  war,  and  condemned  as  prize  ;  with  the 
exception  of  "  vessels  not  exceeding  thirty  tons,  and 
"  not  having  a  whole  or  fixed  deck,  and  being  employed 
**  solely  in  the  fishery  on  the  banka  or  shores  of  Ncw- 
*-^  Joundland,  and  oi  the  parts  adjacent,  or  on  the  banks 
"  or  shores  of  the  provinces  of  ^ebec.  Nova  Scotia,  or 
*'  New  Brutuwtcif  adjac^it  to  the  Gtdph  of  Si.  Lawrencey 

May,  1789,  and  continually  thereafter  belonging  tocitiaens; 
and  ships  or  vessels  captared  by  citizens  inwa^  and  condemned 
as  prize,  or  seized  and  condemned  for  a  breach  of  revenue  ]aw% 
and  wholly  belonging  to  citizens,  may  be  registered  ;  but  are  ' 
jK>t  required  to  be  under  any  other  penalty  than  not  being  ships 
nf  the  United  States.  Act,  31  December,  1792.  ch.  1.  sect  2. 
2  U.  S.  Laws.  1 32.  No  citizen  who  usually  resides  in  s  foreign 
country,  can  daring  such  residence,  entitle  himself  to  have  re- 
^stered  a  ship  owned  in  whole  or  part  by  him,  unless  he  be  a 
coBinl  or  an  agent  or  partner  in  some  house  of  trade  or  part- 
nership consisting  of  citizens  actually  carrying  on  trade  nitfai^ 
the  United  States.  Actof  SlDecember,  I7g2.sect.  2.  No  ships 
can  be  registered,  or  if  registered,  can  be  entided  to  the  benefit 
thereof,  if  owned  in  whole  or  in  part  by  any  naturalized  citizen 
residing  lor  more  than  one  year  in  the  country  from  which  he 
originated,  or  for  more  than  two  years  in  any  foreign  country, 
unless  he  be  a  consul  or  public  agent  But  such  ships  may  bo 
registered  anew  on  ^  bona  fide  Sale  lo  any  citizenreiidcnt  within 
the  U;  S.  Act,  27  March,  1 80+.  ch.  52.  sect.  1 .  7  U.  S.  L.  1 48. 
No  ship  built  within  the  United  States  before  the  10th  of 
May  1789,  and  not  then  owned  wholly  or  partly  by  a  dUzen, 
can  be  registered,  even  on  a  transfer  to  a  citizen,  unless  by  way 
of  f»iM  or  forfeiture.  Act,  3 1  December,  1 792,  sect.  2.  And  no 
jegistcred  ships,  which  shall  be  seized  or  captured,  and  con- 
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**  and  to  the  nonfa  <tf  Cc^  Ciiih?,  or  of  die  lafaads 
**  u-itfain  tbe  same,  or  id  tradii^  coastwise  witlun  dte 
**  Mtd  limits  ;  which  latter  vessels  arc  not  liable  to  be 
**  rtffstertd,  nfx  to  any  hindrance  or  molcstatiaa  far 
**  not  being  rejpslered  (r)." 

Such  ships,  however,  must  belong  (J^  to  aooie  of  his  Ma- 
jes^*8  subjects  in  Great  BrUaaiy  JrelanJ,  Jerteij^  Guem- 


4enMiMl  hj  a  foreign  poner,  aai  be  i^pstned  ancw.axcqM  ■«• 
gainnl  by  pnrehaie  or  otherwise  by  the  origiad  owner,  at  tfc* 
time  of  capture  or  seizoft,  or  by  his  TTwnitirtn  iw  artmiaistr*- 

*  tori,  but  sncb  ship  sbsll  be  deemed  aybrctgN  noarf  thoagh  pur- 
chased or  owned  by  any  other  citiieo.  Act,  27  Jnn^  IV97,cLJ. 
sect  (*  U.  &  L.  1 1.)  Act,  21  March.  ISO*,  ch.  A2,  sect  S; 
tV.S.U  14%. 

Shipi  enutkd  to  be  neordti,  and  cstiUed  to  the  benefits  of 
ftcorded  thip$  in  tbe  United  Sutes,  are  ships  or  vessels  built  in 

'  tbe  United  Sutes  after  die  15th  of  Aagnst,  1789,  and  beloog- 
tng  wholly  or  in  part  (o  foreigners.  Act,  31  December,  179Z. 
«h.  1.  seel.  20.    2  U.  S.  U  liO. 

Ships  entitled  to  b^  enroUtd  are  ships  of  20  tons  or  «p- 
wards,  powessing  tlie  same  qnaiijications  ani  reqoisitea  as  sr« 
node  necessary  for  registering  ships,  i.  e.  they  must  be  trailt 
within  tbe  United  States,  and  be  owned  wholly  by  citizens.     If 

I  under  20  tons,  they  are  entitled  to  a  liceaee.  No  ships,  nnless 
enrolled  and  licenced,  are  deemed  ships  of  the  United  Slates, 
entitled  to  the  privileges  of  ships  employed  in  the  coasting  trade 
orflsheries.  Act,  18  February,  1703.  ch.  8.  secL  l.  2.  S  U. 
8.  L.  xaz. — and  if  any  hot  enrolled  or  Itcetifced,  are  fbnnd  en- 
gaged in  the  eoasting  or  6Bher>es,  they  are  anbject  to  forfettare^ 
V  they  have  on  board  any  foreign  articles  «r  diatilWd  apiril^ 
•ther  thmi  ka  storas.  ibid.  sect.  i. 
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«r^,  or^w  Ale  s/'il£m,orsomeofthe  Eing^aColonies, 
Plantations,  blands,  or  Territories,  in  Asia,  Africa,  or 
idmeriat  (j*)  j  but  no  subject,  whose  usual  residence  !» 
m  any  country  not  under  the  dominion  of  his  Majesty^ 
is  to  be  deemed  a.  Britiak  subject  for  this  purpose  dur- 
ing suckTCKdcacc,  unless  he  be  a  aiember  of  some  Brit- 
ish Factory,  or  agent  for,  or  co-partner  in,  a  house  or 
co-paitneiship  actually  carrying  on  trade  in  Great  Brit- 
ain or  Ireiand, 
:{^  30]  ^Shipa  so  buih  and  so  owned,  and  prize  ships 
■o  owned,  are  now  alone  required  and  authoriz- 
ed to  t>c  TCgistered,  and  entitled  to  the  privileges. of 
iBtutiak  ships  (A).  All  oth^  ships,  although  owned  by 
Mrkith  subjects,  are  to  be  coaaidered  as  alien  ships  (i). 

8.  And  further,  to  prevent  fraud  in  the  building  of 
a4up6,  Mid  to  secure  the  perfomance  of  that  work  to  his  . 
Majesty's  subjects,  no  ship  shall  be  deemed  British 
buih,  or  enjoy  the  jHivilegwbelon^ng  to  that  character, 
tfre-iuHt  or  repmred,  in  a  foreign  fort  at  an  expense 
exxeeiRng  fifteen  mhilRngs  per  ton,  unless  such  repairs 
■hall  be  necessary  by  reason  of  extraordinary  damage 
sustained  during  her  absence  from  the  King's  domin- 
ions, and  to  enable  her  to  perform  her  voyage,  and  re- 
turn to  the' Jking's  dominions  in  safety ;  and  unless,  be- 
fore the  repairs  are  made,  the  master  shall  report  upon 
oai^,  or  affirmauon  if  a  quaker,  her  condition,  to  the 
British  consul,  or  chief  British  oflicer,  if  there  be  any 
on  the  spot,  and  cause  her  to  be  surveyed  by  two  per- 


(y)  36  Geo,  3.  e.  60  ».  8,  pririlegea  thereof.    But  it  sccma 

(A)  Th«   Stat.  '33  G«>.  3.  r.'66.  (hst  the  ume  eflect  would  havi; 

c  is.  expressLy  enacts,  thm  prise  been  BitribiiU'd  to  the  words  uikiI 

■bi|H  lepsUy  condemned  and  duly  in  the  26  Ceo,  3. 

legistetvd,  (hull  be  deemed  Brit-  <i)  S7  Gts.  3.  c  19. 1. 13. 

itMuiil  atiipB,  uid  entitled  to  tbe 
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torn  to  be  approved  of  by  him,  and  deliver  to  him  in 
Ttriting  the  particulars  of  the  damage  sustained  ;  and 
verify  upon  oath,  or  affirmation,  the  particulars  and  a- 
mount  of  the  repairs,  and  the  necessity  of  them, 
for  the  reason  and  for  the  purpose  before-men-  [  31  ] 
tioned  f  which  such  consul  or  officer  is  required 
to  certify  under  hie  hand  and  seal ;  and  if  there  be  no 
such  consul  or  officer  resident  at  or  near  the  place,  then 
the  Bur\-ey  is  to  be  made  by  two  persons  to  be  approved 
of  by  two  known  British  merchants  resident  at  or  near 
dte  place ;  and  the  master  shall  produce  to  them  vouch- 
ers of  the  particulars  and  amount  of  the  rcptnrs,  and  . 
their  certificate  shall  be  of  the  same  effect  as  that  of  the 
consul  or  chief  officer.  And  if  a  ship  is  repaired  in  a 
foreign  port,  the  master  shall,  if  required,  malce  proof 
on  oath,  or  by  affirmation,  of  the  nature  and  amount  of 
.the  expense  of  the  repairs,  before  the  principal  officer  of 
the  Customs,  at  the  port  within  his  Majesty's  domin- 
ions, at  which  she  shall  first  arrive  ;  and  if  the  expense 
shall  exceed  fifteen  shillings  per  toH,  and  the  master 
shall  not  deliver  the  certificate  before-mentioned,  the 
ship  shall  be  deemed  foreign  built  (i).  (l) 

4<  It  seems  to  have  been  the  intention  of  the  Le^^s- 
laturcf  to  'subject  to  forfeiture  every  ship  required  to  be 
registered,  which  should  dtpart  from  part  without  be- 
ing registered  ;  but  it  may  be  doubted  whether  the  words 

(Jt)  26  Gee.  3.  c.  60.  ..  2. 


(1)  There  is  no  provision  in  the  acts  of  the  United  States 
corresponding  with  that  referred  to  in  this  secUon,  reepecting 
repaim  of  a  ship  in  foreign  ports. 
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used  m  6us  dauu  of  die  tttttnte  w3t  bear  sach  a  cod- 
stnictHM  {I).  (1)  . 

S,  The  place  of  regutrtf  \a,  in  generaT,  dM  poR  &om 

aad  to  whkh  the  ship  shall  usuatljr  trade,  or, 
[32]  being  a  new  slap,  ^tall   intend  m  trade,  and  at 

ot  near  which'  tfie  husband  or  actmg  owner  or 
owners  reside  ;  but  four  of  the  Commissioners  of  the 
Customs  n  EnfflanJ,  or  three  in  Scotland,  mxy^  if  they 
see  £t,  authorize  the  register  to  be  made  in  a  difFerent 
part  (tn). .  And  priie  ships,  condemned  in  Guemaey, 
yerset/y  or  die  Isle  of  Man,  must,  in  order  to  secure  the 
duties,  be  registered  either  at  Southampton,  Wnfmoutk, 
Exeter,  Plymouth,  Falmouth^  Uverpool,  or  Whiteha- 
ven (n).  (2) 

(i)  26  Cm.  3.  c.  60.  *.  33.    See  ed  nhhln  a  fixed  t!me,  and  those 

p«it.  «««t.  33-  of  this  chapter.  alreadj  registered  to  be  Tepsteted 

(m)  Gei.  3.  c.  60.  t.  4  £^  5.  anew  i   but  it  secnu  luuKceuaiy" 

(n)  26  Cm.  3.  c.  60.  ».  26.     By  to  notiee  theparticularregulationa    ' 

(hi*  statute  bB  slip*  then  in  exittv  on  this  Itfad  at  this  distance  of 

ence,  were  required  to  be  reguter-  time. 


(I)  In  the  United  States,  no  ships  are  re^mf  to  be  register-  i 
ed.  But  to  entitle  tbem  te  the  privileges  of  ahtpa  of  the  U.  S. 
they  must  be  registered,  sad  otherwise  are  deemed  alien  ships; 
as  is  before  stated,  ships  engaged  in  the  coasting  trade  or  6sb- 
cries,  are  liable  to  forfeiture  if  they  have  foreign  articles  on 
board,  unless  ^y  are  emvOtd  and  licenced.  Act,  I S  Febmary, 
1193.  ch.  8.  sect.  12. 

{2)  The  |due  of  legisti^  in  the  United  States  is  in  genent 
Uw  CtUecUt'i  Duirict,  ia-  which  shall  be  comprehended  the  ^ 
port  to  which  the  ship  >h^  belong  at  the  time  of  ber  tegistry,^ 
which  port  shall  be  deemed  to  be  that  at,  or  nearen  to  which 
ttw  owner,  if  there  be  but  one  or  if  more  than  me,  the  husband 
•c  actiog  and  managing  owner  of  the  sbipi  umally  xaudei,  and 
K 
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6>  In  order  to  obtain  a  certificate  of  reg^stty  in  tlic 
case  of  a  new  ship,  die  person  applying  for  it  must  pro-* 
duce  a  full  find^rue  account,  under  the  hand  of  the  build- 
er, of  the  denomination  of  the  ship,  tijne  and  jJace  of 
building,  tonnage,  and  name  of  the  first  purchaser,  and 
must  make  oath  that  the  ship  is  the  same  as  thus  describ- 
ed by  the  builder  (o)-  In  the  case  of  a  prize  ship,  the 
owner  must  produce  a  certificate  of  the  condemnation, 
under  the  hand  and  seal  of  the  Judge  of  the  Court,  and 
an  account  in  writing  of  all  the  particulars,  contained  ia 
the  form  of  the  certificate  of  registry,  made  and  sub- 
scribed by  one  or  more  skilful  persons,  to  be  appointed 

(o)  26  Oe«.  3.  c.  60.  ..  20  «  21. 


the  Tegigtrymtistben^adeby  the  collector  of  such  districL  Acl^ 
31  December,  1792,  cb.  1.  sect  3l 

Where,  liofrerer,  a  citizen  of  the  U.  S.  purchases  a  ship  en- ' 
titled  to  be  registered,  and  the  ship  is  in  another  ^strict  than  that 
where  he  usually  realties,  such  ship  may  be  registered  by  tbe 
Collector  of  tbe  District,  where  tbe  ship  is  at  the  time  of  the 
purchase,  upon  the  purchaser's  complying  with  tbe  prOTisiwu 
of  the  law  io  comoion  cases.  And  the  usual  oath  or  affirraatioa 
may  bq0aken  by  the  owner  at  his  option,  either  before  snch 
Collector,  or  the  Collector  of  his  own  district.  But  upon  the 
ship's  arriving  within  the  district  to  which  she  belongs,  the  cer- 
tificate of  registry,  granted  to  her,  must  be  delivered  up  to  tbe 
Collector  thereof,  who  is  to  grant  a  new  certificate  in  lieu  of  the 
first,  upon  compliance  witb  the  prortsions  of  tbe  law  in  common 
cases,  and  isto  transmit  the  certificate  delivered  up  to  the  collec- 
tor who  granted  it.  If  the  certificate  be  not  delivered  up,  it 
becomes  void,  and  the  purchaser  and  the  master  incur  a  penal- 
ty of  one  hundred  dollars ;  and  the  same  penalties  are  inflicted 
for  false  swearing,  as  in  common  cases,  ibid.  sect.  1 1. 
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-  by  the  Court  to  survey  the  ship  ;  and  must  also  make 
eath  of  the  identity  of  the-  ship  (^  )  :  and  if  the 
prize  has  been  condemned  in  the  foreign  colonies,  [  33  ] 
oath  must  be  made  of  the  sum,  for-which  the  ship 
was  sold,  and  an  account  of  that  sum  must^  subjwned 
to  the  ceruficate,  in  orderthatthe  duties  may  be  paid  upon 
the  ship's  arrival  in  Gretii  Britain  (f) ;  where  indeed, 
during  the  last  war,  they  were  required  to  be  paid,  wheth> 
er  the  ship  had  been  sold,  or  not,  before  the  ship  could  he 
entitled  to  the  privileges  (r).  And  further,  if  the  prize 
waA  a  ship  of  war,  the  pre-emption  of  the  ship,  furniture, 
and  stores,  was  to  be  offered  to  the  principal  officers' 

f^)  26  Ceo.  3.  c.  60.  ».  25. 

(q)  26-G«.  3.  f.  60.  *  20  &  2J. 

(r)  32  an.  3.  c.  34.  *.  10. 


And  if  a  tibip  entitled  to  be  registered  is  purchased  by  an 
ftgent  or  attorney  for  or  oo  accoutU  of  a  citizen  of  the  U.  S., 
such  ship  bemg  in  a  district  of  the  U.  S.  more  than  fifty  milet 
distant,  taking  tha  nearest  usual  route  by  land  from  that,  com- 
prehending the  port  to  which  sucUship,  by  Tiriue  of  such  pur- 
chase, and  by  force  of  the  act,  ought  to  be  deemed  to  belong, 
the  collector  of  the  district,  where  the  ship  is,  is  to  r^.ster  the 
ibip  upon  application  of  tbe  agent  or  attorney,  and  his  comply- 
ing with  the  requisites  of  tbe  law  in  common  cases,  except  that 
in  the  oath  or  affirmation  he  must  state  that  he  is  agent  or  at- 
torney for  tbe  owner,  and  that  he  hath  purchased  the  ship  Ipnd 
fide  for  the  person  whom  be  names  as  owner.  If  he  swear 
falsely  there  is  a  forfeiture  of  the  ship  or  of  her  valusitp  be  re- 
oorered  of  such  agent  or  attorney.  Upon  the  ship's  arriving 
in  the  district  to  which  she  belongs,  th^ertihcate  must  be  de- 
Jiveied  up,  and  a  new  one  granted  in  the  samemanner  and  un- 
der the  same  penalties  as  io  tbe  last  piecediag  c«se>  ibid, 
•ect.  12.         ■ 
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and  commisaioncn  of  l;he  navy  ;  and  the  pre-emption  of 
the  guns,  arms,  and  ordnance  stores,  to  the  maaUr-gen- 
.  eral  and  principal  officers  of  the  ordnance ;  and  their 
certificate  of  the  tender  of  them,  and  of  their  refusal  to 
purchase,  [ai^uced  to  the  officers  i^>pointed  to  make 
registry  (*). 

And  before  the  register  is  made«  an  ealli  must  be 
taken  and  subscribed  in  the  form  set  forth  in  the  statutes. 
This  oath  in  the  case  of  private  persons,  is  to  be  made 
'  by  the  owner,  if  only  one  ;  if  two  owners,  and  both  res- 
ident within  twenty  mites  of  the  place  of  repatry,  by  both ; 
if  both  or  either  resident  at  a  greater  distance,  by  one 
only :  if  more  than  two  owners,  by  the  greater  part,  not 
exceeding  three,  if  resident  within  twenty  miles  ; 
[  34  ]  or  by  one,  if  all  are  resident  at  a  greater  dis- 
tance (t)  i  and  if  three  or  more,  and  three  do 
oot  attend,  oath  must  further  be  made  that  tlie  absent 
are  not  resident  within  twenty  miles,  and  have  not  wil- 
fully absented  themselves  to  avoid  talcing  the  oath,  or 
are  prevented  by  illness  from  attending  («).  In  )^e 
case  of  the  Eaat  India  Gompmit/y  or  other  corporation, 
the  oath  is  to  be  made  bj-  the  secretary,  or  other  officer 
authorizfd '  by  the  corporation  {x).  But  as  ships  are 
sometimes  Huilt  in  Nnofoimdlarui^  and  in  those  parts  of 
the  Provinces  of  S^uebecy  Nova  Scotia,  and  jVcw  Brunt' 
tukk,  adjacent  to  the  Gulf  of  Saint  Lawrence,  and  to 
the  -North  of  Cape  Canso,  on  accomit  of  owners  residing 
in  his  Majesty's  European  dominions,  the  oath  may,  in 

(»)  37  Cm.  3.c.l09.».6,'The»e  cue  of  (Ame  owner* ;  butiojpnc- 

provisioru  were  tcmpwsry,  and  I  lice,  if  Qiic  of  two  only  ittciub,  he 

donot  find  thMlliey  bftvebeenre-  makes  oath  to  tiic  ume  effect  u 

«n«cted  rince  the  commencement  to  t]ic  iib»cnce  of  the  other.  Seo 

of  hostilitica  in  1803.  Uie  fonn  in  tVeiicriM/v.  IkUe,  7 

(f)  26  Om.  3.  c.  60, 1. 10.  Ter.  Fep.  in  K.  B.p.  306. 

(u)  36  Cm.  3.  c.  60.  ..  H.    The        (x)  27  Ow.  3.  r'lS.  i,  5. 
Aktote  onlf  requires  tliia  in  the 
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the  absence  of  all  the  owners,  be  taken  there  by  the 
husband  or  principal  agent  of  the  ship,  and  a  certificate 
of  re^ster  granted,  to  be  in  force  until  the  ship's  arriv* 
al  at  some  port  in  the  European  dominions,  where  it  may 
be  registered  on  the  oath  of  the  owners  ;  Vkd  tbeq  the 
certificate  becomes  void,  and  the  ship  is  to  be  registered 
anew  upon  the  oath  of  the  owners,  as  in  the  case  of 
ships  built  at  home  (r/). 

The  oath  to  be  thus  madc^  contains  the  name  and 
description  of  the  vessel,  liH  name  of  the  mas- , 
ter,  and  of  every  part-owner,  with  other  parUc-  [  35  ] 
ulars  tending  to  prove  them  to  be  subjects  of  his 
Majesty  by  birth,  denization,  or  naturalization ;  and 
concludes  with  a  positive  averment,  that  no  foragner^ 
direcdy  or  tndirecdy,  hath  any  share  or  interest  in  the 

ship  iz).  (1) 

is)  37  Gte.  3,  c.  19. ».  9. 
(i)  26  c«.  3.  c.  eo.  I.  Vi.  WZI 
Gn.  3.  c.  19.  t-  4, 

(!)  In  order  to  the  registry  of  a  ship  in  the  United  States,  the  r,  ■ 
actof  31  December,  1793,  prescribes  that  an  oath  or  affinna- 
tion  must  be  taken  and  subscribed  by  the  owner  beSpre  the 
proper  officer.  Tbts  oath  or  affumalion  among  other  things 
ttatea,  the  place  of  residence  and  ciiizenship  of  the  party  ap- 
plying ;  that  he  is  sole  owner,  or  if  the  fact  be  otherwise,  the 
nunes  of  the  other  part -owners,  their  residence  ai)d  ciUaensbip, 
and  if  such  part-owners  be  resident  in  a  foieign  CAuntry,  that 
they  are  consuls  or  agents,  or  partoers  in  a  house  conutfiug  of 
citixens  of  the  U.  S.  and  trading  within  the  U.  S.  It  fiirtber 
Mates  the  name  and  burthen  of  the  ship,  the  place  yhere  and 
the  year  when  bnilt ;  if  built  within  the  U.  S.  before  the  16th 
of  May,  1789,  that  she  was  thnt  owned  wholly  or  m  part  by 
citizens  of  the  U.  S. ;  'if  not  built  within  the  U.  S.,  that  she  was 

'*^  £> 
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7.  And,  in  order  to  obtain  a  true  and  acctmtc  Je- 
ncrifitu^n  of  the  shiji,  one  or  more  persons  appointed  by 
the  coaunts^ionera  of  the  customs  or  in  the  islands,  &c. 
by  the  commanders  in  chief,  are  to  go  on  board,  and 
exaqiioc,  and  admeasure  the  ship  (a)  :  and  if  it  is  nec- 
essary to  bike  the  admeasurement,  while  the  ship  is 
ajtoat,  arc  to  do  so  in  the  particular  mode  prescribed  by 
the  statutes  (*).  The  register  to  be  made,  when  all 
these  pre\'ioU3  steps  ha^'e  been  taken,  specifies  the  name. 


on  that  day  entirely  onncJ  by  citizens  of  the  U.  S.  and  so  con- 
tinued  to  be  owned  ever  ^ince.  If  a  prize,  it  further  states  that 
she  wuaftrr  the  31  March,  IT  93,  captured  by  citizens  of  the 
U.  S.  aod  k'gally  condemned ;  if  forfeited  for  breach  of  the 
laws  of  the  U.  S.  it  states  that  ^e  has  been  so  adjudged,  and 
in  both  cases  an  authenticated  copy  of  the  condemnation  must 
be  produced.  U'further  states  that  the  master  is  a  citizen  of 
the  U.  S.,  and  whether  by  binh,  natiiralizaticot  or  otherwise,  and 

'■  that  no  foreigner  hatb  directly  or  indirectly  any  interest  in  the 
ship-  Jo  case  the  master  be  within  the  di.sirict  at  the  time  of 
the  registry,  be,  and  nut  the  owner,  makes  oath  to  his  citizen- 
sliip.    Act,  31  December,  1792.  secL  4. 

In  case  a  new  ship  is  to  be  registered,  it  is  necessary  to  pro- 
diice  a  certificate  under  the  hand  of  the  master-carpenter,  by 
whom  or  under  whose  direction  she  was  built,  testifying  that 
she  was  built  by  him  or  under  his  direction,  and  specifying  the 
place  where,  and  the  time  when,  and  the  person  for  whom  bailt, 
and  describing  her  built,  nvmber  of  decks  and  masts,  length, 

-  breadth,  depth,  tonnage,  and  such  other  circamstances  as  ars 
usually  descriptive  of  the  identity  of  a  ship ;  uid  such  a  eerti*  . 
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occupation,  and  residence  of  every  owner ;  the  name  of 
the  ship ;  the  place  to  which  she  belongs  ;  the  name  of 
the  master ;  the  time  and  place  of  the  built,  or  capture,  " 
and  date  of  condemnation  ;  the  name  of  the,  surveying 
officer;  tiie  number  of  decks  and  masts;  the  length, 
breadth,  height  between  decks,  or  depth  of  the  hold  ; 
tonnage  ;  particular  kind  and  manner  of  building  ;  gal- 
lery, and  iind  of  head,  if  there  be  any.  And  of  this 
register,  a  certificate  is  to  be  granted  by  the  collector 
or  controller  of  the  customs  in  Great  Britain  or 
f  36  ]  tiie  Me  of  Man,  or  the  governor,  lieutenant- 
governor,  or  commander  in  chief,   and  principal 


ficate  authorizes  the  removal  of  3  new  ship  in  ballast  from  the 
district  where  built,  to  another  district  in  the  same,  or  an  ad- 
joining state  where  the  owner  actually  resides.  Act,  31  De- 
cember/17<>2.  sect.  8. 

The  oath  or  affirmation  is  taken  before  the  collector  or  other 
officer  authorized  to  make  the  registry,  ibid.  sect.  4'.  If  there 
be  two  or  more  owners,  it  is  to  be  taken  by  at  least  one  of  thera, 
and  tbe  other  o;nierH,  who  ure  resident  within  the  U.  S.  must  ^ 
transmit  to  the  collector,  who  grant)  the  certificate  of  registry, 
a  like  oath  or  affirmation  within  ninety  days  after  the  same  is 
granted,  ibid,  sect  4.  5.  and  the  same  may  be  taken  by  them, 
either  before  tfas  same  or  any  other  collectoL  or  a  Judge  of  tbe 
Suprente  or  District  Court  of  the  U.  S.,  or  of  a  Superior  Court  of 
original  jurisdiction  of  some  one  of  the  States,  ibid.  sect.  5.  If 
such  oath  or  affirmation  shall  not  be  taken  and  transmitted 
within  90  days,  tbe  certificate  of  registry  is  forfeited  and  Toid. 
ibid.  sect.  5. 
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o.licer  of  (he    revenue    of  the    customs    in  ytrsty,   or 
Guermeyy  or  the  forelgii  ttrritorles  fr).  (l) 

8.  But  before  the  certificate  of  rt-gistrv-  is  delivered 
out,  a  bond  must  be  executed  by  the  mjster  of  the  ship, 
and  auch  of  the  ouTiers  as  personally  attend,  before  the 
person  authorized  to  grant  the  certificate  (</),  or  {e) 
before  any  other  person,  and  at  any  other  place,  by  per- 


(f)  3fi  an.  3.  c 
(i()  j6  Geo.  3.  r 
(e)  27  6m.  2.  c. 


{{)  Before  a  ship  can  be  registered  in  the  U.  S.  she  must  be. 

^  measured  by  a  surreyor,  or  a  person  appointed  by  him,  ot  by 
the  collector,  or  a  peracHi  appointed  by  him,  when  there  is  no 
surveyor,  in  the  port  where  sho  iji.  The  officer  who  measures 
the  ship  fat  the  information  of,  and  as  a  Toucher  to  the  person 
who  makes  the  registry,  shall  grant  a  certificate  specifying  the 
built  of  the  ship,  her  number  of  decks  and  masts,  her  length, 
breadih,  depth,  tonnage,  and  such  other  particulars  as  identify  a 
■hip,  and  that  her  name,  and  the  place  to  which  she  belongs, 
are  painted  on  her  stem  in   the  manner  required  by  the  act. 

}  Tliis  certificate  is  to  be  countersigned  by  the  owner  or  by  some 
vther  person  who  may  attend  the  admeasurement  on  behalf  of 
the  owner,  in  testimony  of  its  truth,  and  without  this  the  certi- 

1  flcate  is  invalid.     This  admeasurement  need  not  be  made  apoa 

^  any  subsequent  registry,  unless  the  ship  has  undei^one  some 
alteration  in  burthen.  Aot,  31  December,  1792.  sect.  6. 

When  the  terms  of  the  Act  of  the  U.  S.  have  been  complied 
with,  the  collector  is  t«  make  «  record  or  registry  of  the  ship, 
and  grant  an  abstract,  or  certificate  thereof  in  the  particular 
form  prescribed  by  law.  This  certificate  states  that  in  pursu- 
ance of  the  Act  of  Congress,  the  person  applying  for  the  regis- 
ter ha»ing  talten  the  oath  required  by  the  act,  (and  it  states  the 
facts  sworn  to)  end  the  suiveyor  having  given  his  certificate 
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9.  Whenever  the  master  of  the  ship  is  changed,  the 
ctrtificate  must  be  delivered  to  the  person  authorized 
to  make  registry  at  the  port,  where  the  change  shall 
take  place,  who  is  to  indorse  upon  it  a  mem- 
orandum of  the  change,  and  give  notice  thereof  [  37  ] 
to  the  officer  of  the  port  of  register,  who  is  to 
make  a  memorandum  of  it  in  the  book  of  registers,  and 
give  notice  thereof  to  the  commissioners  of  the  customs 
(y")  :  and  the  new  master  must  execute  a  fresh  bond 
similar  to  the  original  security  {g).  (l) 

(/)  36  Ccv,.  3.  c.  60.  ».  13.  (  s)  27  Geo.  3.  c.  19.  j.  7. 


within  eight  <lays  after  the  arrival  of  the  master  within  any  dis- 
trict of  the  U.  S.  to  the  collector  of  such  district;  and  in  case 
of  a  sale  to  any  foreigner  when  the  ship  is  within  a  district  of 
'  the  U.  S.,  ttiBl  it  shall  be  delivered  up  to  the  collector  thereof 
within  .seven  days.    Act,  3i.  December,  1702.  seet.  7. 

And  if  any  certificate  of  registry  be  fraudulently  or  know- 
ingly  used  for  any  ship  not  then  actually  entitled  to  the  bene- 
fit ofit,  such  ship  is  forfeited,  ibid.  sect.  27. 

(1)  Wbcn  the  master  of  a  registered  ship  is  changed,  the 
i  owner  or  the  new  master  is  to  report  such  change,  to  the  col- 
lector of  the  port  where  such  change  happens,  or  where  the 
ship  shall  first  be  after  the  change,  and  to  produce  to  him  the 
,  certificate  of  registry,  and  make  oath  or  afiirmation  that  the 
new  master  is  a  citizen  of  the  U.  S.,  and  the  manner  in  which 
he  is  so.  The  collector  is  thereupon  to  indorse  upon  tie  cer- 
tificate a  memorandum  of  the  change,  specifying  the  name  of 
the  new  master,  and  to  transmit  a  copy  of  it  to  the  collector 
of  the  district  where  the  ship  is  registered,  if  it  be  not  his  dis- 
trict, and  such  collector  shall  make  a  like  memorandum  of 
such  change  in  his  book  of  reyaters,  and  transmit  a  copy  of 
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-  --^.  Tlie  certificates  thus  granted,  are  to  be  numbereii 

progressively  by  the  persons  granting  them,  beginning  a 

numeration  every  year;    who  are  also  to  copy  them 

into  a  boolc  to  be   kept  for  that  purpose,  and 

[38]  transmit  exact  copies  to  the  commissioners  of 
the  customs  at  London,  or  Edinburgh^  according 
to  the  department  to  which  they  belong  ;  and  copies  of 
those  transmitted  to  Edinburgh  are  afterwards  to  be 
transmitted  to  the  commissioners  of  the  customs  in 
England  {k).  {I) 

13.  The  master  of  every  registered  ship  must,  on  de- 
mand, produce  the  certificate  of  registry  to  the  principal 
officer  of  every  port  in  his  Majesty's  dominions,  or  to 
the  British  consul  or  chief  5ri(isA  officer,  in  any  foreign 
port,  to  which  she  shall  arrive,  under  the  penal^  of 

£Am  (/).  (2) 

(i)  26  Ceo.  3.  c.  60,  j.  35  &  36,  {/)  36  Gfo.  3,  c.  GO,  s,  34. 

must  be  registered  anew  by  her  former  name,  or  she  will  cease 
to  be  deemed  a  ship  ,of  the  U.  S.  When  the  new  registry  is 
applied  for,  the  former  certificate  is  to  be  delivered  to  the  col- 
lector to  nhom  application  is  made.  If  uot  so  delivered  up, 
tlie  owner  forfeits  live  hundred  dollars,  unless  it  is  lost,  destroy- 
ed, or  unintentionally  mislaid.  Act,  31.  December,  1792.  sect; 
I'k  ibid.  sect.  6.      . 

(1)  The  certificates  granted  to  registered  ships  in  the  U.  S, 
are  to  be  numbered  progressively,  beginning  anew  at  the  com- 
mencement of  eveiy  year ;  and  an  exact  copy  of  each  certifi- 
cate is  to  be  entered  in  a  book  kept  for  the  purpose,  and  also 
transmitted  once  in  three  months  to  the  Register  of  the  Trea-' 
sury.     Act,  31.  December,  1792.  sect.  19. 

(2)  Upon  the  entry  of  every  registered  ship  from  any  foreign 
'  port,  the  register  and  documents  of  the  ship  are  to  be  (]epcK|ted 
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-.  ,eched,  in  words  at  length,  in  the  bill  or  otiier  instru- 
"  ment  of  sale  thereof,  and  that  otherwise  such  bill  of 
"  sale  shall  be  utterly  null  and  void  to  all  intents  and 
"  purposes." 

A  subsequent  statute  (n),  reciting,  that  upon  this 
clause  doubts  had  arisen,  whether  everif  transfer  of  prop- 
erty was  required  to  be  made  by  an  instrument  in  writ- 
ing, and  whether  contracts  or  agreements  for  the  transfer 
might  not  be  made  -without  such  an  instrument,  enacts, 
*'  That  no  transfer,  contract,  or  agreement  for  transfer 
•'  of  property,  in  any  ship  or  vessel,  made  or  intended 
*'  to  be  made  after  the^rst  day  of  January,  1795,  shall 
"  be  valid  or  effectual  for  any  purpose  whatsoever^ 
"  either  in  law  or  equity,  unless  such  transfer,  eontruct 
"  or  agreement  for  transfer,  of  property   in   such   ship 

"  or  vessel,  shall  be  made  by  bill  of  sale,  or  in- 
[  44  ]  "  strument  in  \vriting,  containing  such  recital  aa 

"  prescribed"  bj'  that  clause  (l). 
17.  But  this  is  not  the  only  requisite  to  a  transfer  of 
propert}^     Further  requisites   arc   introduced   by  the 
statutes. 

in)  34  Cfo.  3.  c.  68.  ,.  U. 

(I)  The  act  of  the  U.  S.  requires  that  upon  every  transfer 
there  shall  be  some  instrument  in  writing,  in  the  nature  of  a  bill 
of  sale,  which  shall  recite  at  length  the  certificate  of  registry, 
;  Otherwise  the  ship  shall  be  incapable  of  being  registered  anew, 
and  loses  ihe  privileges  and  benefits  of  a  ship  of  the  U.  S.  Act, 
31,  Decpmber,  1792.  sect.  17.  Eat  ihe  act  does  not  invalidate 
the  contract  as  between  the  parties,  but  leaves  it  to  the  general 
operation  of  law.  It  only  deprives  the  ship  of  her  former  cliar- 
acter,  and  treats  her  as  ajbreign  ship. 
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But  although  no  time  is  prescribed  for  making  the 
indorsement  upon  a  transfer  of  property  in  the  ship's 
port,  yet  it  must  be  made  while  the  certificate  continues 
to  be  a  subsisting  operative  instrument.  And  a  person, 
who  having  purchased  a  ship  under  a  regular  bill  of 
sale,  instead  of  taking  the  proper  indorsement,  delivered 
up  the  certificate  itself  to  the  officers,  by  M-hom  it  was 
cancelled,  and  a  new  register  granted,  was  held  tiot  to 
obtain  a  good  title  through  the  medium  of  an  indorse- 
ment made  three  years  afterwards  on  the  cancelled  in- 
strument, though  dated  within  a  few  days  of  the  bill  of 
sale  (</)- 

28.  c.  It  has  been  already  mentioned,  that,  when  the 
property  of  a  ship  is  transferred  to  another  port ;  a  new 
register  may  be  granted  (c).  In  such  a  case,  however, 
ihe  new  register  alone  will  not  be  sufficient  to  g^ve  va- 
lidity to  a  bill  of  sale  :  such  other  of  the  legislative  re- 
quisites, as  are  applicable  to  the  case,  must  also  be  com- 
plied with.  This  point  was  decided  in  the  following 
cases.  One  Ward  (^f),  being  the  soleownerof  the  ship 
Fishboitrne,  belonging  to  the  port  of  Netvcastle  and  reg- 
istered there,  sent  the   ship  on  a  voyage  to  the  Baltic, 

and  while  she  remained  there  under  the  restraint 
[  64  ]  imposed  by  the  late   Emperor  of  Russia,  made 

a  bill  of  sale  of  one-third  part  to  Heath,  who 
immediately  delivered  a  copy  of  the  bill  of  sale  to  the 
officers  of  the  customs  at  Newcastle  ;  the  officers  caused 
an  entry  thereof  to  be  indorsed  on  the  affidavit  upon 
which  the  original  register  was  obtained,  and  a  memo- 
randum to  be  made  in  their  books  of  registers  (^),  but 

(./)  M«s8  a  aimlher  v.  Mill  £?         C/)  Henlh  v.  Htibbard,  i  East. 
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28»  d.  The  requisites  of  these  statutes  are  of  two 
fcinds  ;  one  to  be  performed  by  the  parties  to  the  con- 
tract ;  the  other,  by  tlie  public  officers.  An  omission 
by  the  latter  of  a  matter  required  to  be  done  by  them^ 
although  it  may  unfortunately  mislead  the  public,  will 

not  invalidate  a  transfer  of  the  property  (i). 
[68]       28.  e.  In  the  case  of  the  ship  Fishbourne  just 

quoted  fi).  Ward  had,  at  the  time  of  the  ship'^ 
sailing  for  the  Baltic^  Insured  one-third  part  for  j^.2,000 
with  a  club  of  underwriters  at  South  Shields^  by  a  poli- 
ty in  which  the  ship  was  valued  at  J^.  6,000.  Upon 
receiving  intelligence  of  the  ship's  detention  in  Sussia^ 
he  alwndoned  the  third  to  the  underwriters,  who  paid 
him  as  for  a  total  loss,  and  he  then  executed  the  bill  of 
sale  to  Heathy  which  contained  a  recital  of  the  facts, 
and  was  expressed  to  be  made  to  him  in  trust  for  aJl 
the  under\vriters  on  the  ship,  by  the  policy  before  men- 
tioned, without  naming  any  of  them  ;  it  was  contended 
on  the  part  of  Huhbardy  the  subsequent  purchaser,  that 
this  bill  of  sale,,  being  made  in  trust  for  persons  not 
named,  was  void  in  law,  as  tending  to  defeat  the  pro- 
visions and  policy  of  the  register* acts,  directed  to  die 
ascertainment  of  the  true  owners  and  to  the  exclusion 
of  foreigners.  But  the  Court  was  of  opinion,  upon  a 
full  consideration  of  the  case,  that,  supposing  the  bill 
of  sale  to  be  void,  it  was  at  most  void  only  as  to  the 
objects  of  the  trust,  and  so  that  the  execution  of  the 
trust  could  not  be  enforced  by  law  ;  but  that  there  was 
BO  such  illegality  affecting  the  trustee  himself,  as  would 
prevent  the  property  from  vesting  in  him  in  the  first  in- 
stance. 
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4.  The  law  of  thU  counti^  appears  to  possess  an  iitt' 
portant  advantage  over  all  the  ordinances,  that  have 
been  cited ;  because,  while  it  authorizes  the  majority  in 
Talue  to  employ  the  ship  "  upon  any  probable  design," 
it  takes  care  to  secure  the  interest  of  the  dissentient 
minority  from  being  lost  in  the  employment,  of  which 
they  disapprove.  And  for  this  purpose  it  has  been  the 
practice  of  the  Court  of  Admiralty  from  very  remote 
times  to  take  a  stipulation  from  tliose,  who  desire  to 
«end  the  ship  on  a  voyage,  in  a  sum  equal  to  the  value 
of  the  shares  of  those,  who  disapprove  of  the  adventure, 
cither  to  bring  back  and  restore  to  them  the  ship,  or  to 
pay  them  the  value  of  their  shares  (j^).  When  this  is 
done,  the  dissentient  part-owners  bear  no  portion  of  the 
expences  of  the  outfit,  and  are  not  entitled  to  a  share  in 
the  profits  of  the  undertaking ;  but  the  ship  sails  wholly 
at  the  charge  and  risk,  and  for  the  profit  of  the  others  (A). 
This  security  may  be  taken  upon  a  warrant  obtained  by 
the  minority  to  arrest  the  ship  ;  and  it  is  incumbent  on 
the  minority  to  have  recourse  to  auch  proceed- 
[  86  3  ings,  as  the  best  means  of  protecting  their  in- 
terest ;  or,  if  they  forbear  to  do  so,  at  idl  events 
they  should  expressly  notify  their  dissent  to  the  others, 
and,  if  possible,  to  the  merchants  also,  who  freight  the 
ship.  For  it  has  been  decided  (i),  that  one  part-owner 
cannot  recover  damages  against  another  1^  an  action  at 
law  upon  a  charge  of  fraudulently  and  deceitfully  send- 
ing the  ship  to  foreign  parts,  where  she  was  lost.  And 
it  has  also  been  decided  in  the  Court  of  Chancery,  that 
one  part-owner  cannot  have  redress  in   equity  against 

(;0  Form  of  such  *  security,  ifmon  t,  Sanilfird,  Cartli.  63. 
AppimUK  No.  VI,  (i)    Gnn-ei  v.    Siiuxer,    Sir   T 

(/:}  .Vmu.  3  Chan.  Ca.  36.  Trin.  Bajm.  IS.  1  Kcb.  38.  &  1  Lev.  2^ 
T  32  Cir.  2.  und  by  Ilafi  Ch.  J.  in 
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part-owner  expressly  notify  his  dissent,  the  Court  of 
Chancery  will  not  compel  him  to  contribute  to  a  loss  (m). 
If  the  minority  happen  to  have  possession  of  the  ship, 
and  refuse  to  employ  it,  the  majority  also  may  by  a. 
similar  warrant  obtain  possession  of  it,  and  send  it  to 
sea,  upon  giving  such  securitj-. 

5.  It  was  indeed  formerly  doubted  in  Westminster 
Hall,  whether  this  practice  of  the  Court  of  Admiralty 
was  not  an  unfounded  assumption  of  jurisdiction  in  a 
matter  not  within  its  cognizance,  because  arising  at 
home  and  upon  land ;  and  in  a  case  before  the  Court  of 
Exchequer  (w),  in  the  rejgn  of  Charles  the  Second^  Chief 
Baron  Hale  and  the  other  Barons  took  time  to 
[  88  ]  consider  of  the  point,  and  it  does  not  appear  that 
any  decision  was  then  made  upon  iL  In  a  case, 
which  came  before  the  Court  of  King's  Bench  (o)  very 
soon  after  Chief  yusike  Holt  presided  there,  it  was 
held  by  that  Court  that  the  practice  was  unlawful,  and 
the  Chief  Justice  is  reported  to  hare  said,  that  the  ma- 
jority would  not  be  without  remedy,  as  they  might  bring 
an  action  upon  the  case  at  the  common  law  against  the 
others  for  refusing  their  assent,  and  therein  recover  dam- 
ages equivalent  to  the  profits,  which  might  have  been 
made  on  the  vojage.     But  the   remedy  thus  proposed 

(m)  Horn  v.  Cifpiii,  Amb.  255.  Commons,  had  espireiL 
In  tJjis  caac  it   was  said,   th:,t  the         (o)  Am^til  t.  Bfi-n/,  1  W.  &  M. 

(fitiurd  of  dfcisitm  mentioned  in  Ciuih.  26.     Comb.  109.  Hrp.  temp. 

ym^oH'tHrponi^.Slrelhv.Hirmi,  //«/»,  647.  1  S!i"w.  13.     Tlie  tliree 

1*1.  that  icciiursi'  »l:uulil  ^HVc  beru  first  reporters  say.aprohitMtionvas 

had  to  proccedhii!*  in  tlie  Ailmi-  g^ranltd  i  but  from   the  repon  in 

rally, is  mistttid  tlu-re,  indthut  ^AncFr  (vho  bnn'cvcr  savs  he  <tid 

thi.- rcid  i^mid  of  decibion  was,  not  take  the  cbsc)  tlie  jiirisdirtion 

that  tJic  part.on'ner  ulio  comiilain-  oi'tlic  Court  of  Admiralty  seems  to 

vd  hud  not  axpitai^  dissented.  have  been  admitted.    This  appears 

(,n)Jiulicf  T.Brmni,  Hil.  T.  19.  to  be  thesaniecaseaaA'Inj'r.  7*er. 

»nd  30  Car.  3. fliuifreir,  473.    Tliis  ty,   3  Salk.  23.  in  the  report   of 

wia  htfiire  tlie  Rame  of  jealousy,  whicil  CAief  Jiutice  Hall  is  K-pre- 

lliat  once  prevailed  in  Wcstniinstcp  sented  to  say,  tliat  ttie  stipulation 

llall  at'oirist  tlic  Courts  at  Doctor's  in  qucstiim  -mis  uiikuiul. 
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Bench  refused  to  do  so  (s).  In  the  last  case  (t),  whicli 
I  find  in  the  books  on  this  subject,  a  part-owner,  pos- 
sessed of  a  small  share,  instituted  a  suit  in  the  Court  of 
Admiralty  against  the  nwijor  part-owner,  who  was  also 

mastLT,  and  who  insisted  upon  making  a  voyage 
[ 90  ]  with  the   ship,  pra)ing  that  the   ship  might  be 

sold,  or  the  party  have  such  other  remedy  as 
might  be  tiiought  proper  by  the  Admiralty ;  and  the 
other  applied  to  the  Court  of  King's  Bench  to  prohibit 
the  Admiralty  from  proceeding  in  the  suit }  but  Chief 
Justice  Lee  said,  "  I  have  no  doubt  but  the  Admiralty 
"  has  a  power  in  this  case  to  compel  a  security,  and  this 
"  jurisdiction  has  been  allowed  to  that  Court  for  the 
*'  public  good.  Indeed,  the  Admiralty  has  no  jurisdic- 
"  tion  to  compel  a  sale,  and  if  they  should  do  that,  you 
*'  might  have  a  ])rohibition  after  sentence  :  or  we  may 
"  grant  a  prohibition  against  selling,  or  compelling  the 
*'  party  to  sell,  or  to  buy  the  shares  of  others."  This 
was  agreed  to  by  the  whole  Court,  and  the  case  ended 
by  prohibiting  the  Court  of  Admiralty  to  direct  a  sale, 
but  leaving  the  Court  at  liberty  to  compel  security.  By 
this  determination  the  law  appears  to  have  been  finally 
settled  J  but  the  progress  of  it  may  not  have  been  unin- 
teresting to  the  learned  reader. 

6.  It  does  not  appear  that  either  of  the  cases,  which 
!  have  just  referred  to,  arose  upon  an  equal  division  of 
voices  or  interests  in  tlie  ship  ;  but  a  learned  Civilian  (w), 
who  wrote  towards  the  end  of  the  seventeenth  century, 
having  spoken  of  this  power  of  the  majority,  adds,  that 

(»)  Jhimiuirk  v.  Chamller,  2  Stra.  proceeilmR'  to  direct  >  sale. 

890.  Fiti.  ly?,  (k)  Go(/o//i/uH,intheliHrodiictioB 

(0  (hut<iav,ncliilen,lvri\s.\Q\.  to  his  view  of  tile  Admirftltj- juris- 

It  (lo.'fl  not  iippcar  by  ihe  report,  diction, 
lliatthi;  Court  of  Admiraltj  was 
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riic  same  thing  may  also  be  effected-  by  the  one 
part  only,  in  case  of  equality  in  patHiership  ;  this  [  91  ] 
doctrine  is  adopted  by  Molloy  (^x),  and  is  followed 
in  the  practice  of   the    Court  of   Admiralty  (l). 

7.  We  have  seen,  by  the  case  just  cited,  that  the  Court 
of  Admiralty  cannot  in  any  case  compel  any  of  the  part- 
owners  to  sell  his  interest.  The  French  Ordinance  (y) 
prohibits  one  part-owner  of  a  ship  from  forcing  his  com- 
panion to  a  sale  (which  by  the  French  laws  one  tenant 
in  common  might  in  general  do)  except  in  case  of  equal- 
iiy  of  opinions  upon  the  undertaking  of  a  voyage.  But 
a  part-owner  may  by  our  law  dispose  of  his  interest  to 
another  person  at  any  time  ;  a  rule  better  adapted  to 
the  present  state  of  commerce  than  that  (z),  which 
formerly  prevailed  among  some  of  the  nations  of  the 
continent,'  and  which  did  not  permit  the  sale  of  a  ship 
until  a£[er  a  possession  of  three  or  more  years  ;  or  at 
least  not  till  after  the  performance  of  one  voyage  at  the 
charge   and  risk  of  the  part-owners  (a).     The  old  rule 

(,r)  Boot  2.  ell.  1.  sccl.  3.      And  (i)   TuKn  oii   tlie  French    Ordl- 

sce  to  tl\c  same  cHect  trWrne'i  note  naiice,  torn.  prom.  £83,     /-orceniH. 

oil  tlie  59th  urticli;  oi \\\c  llanttiitic  dc  Jui^  Marlt.lih.  3.  cap.S.  Btct.  J. 

oi-diiianct!.  ContnUUB,  Cap.  Si. 

(y)  Llv.  2.  Tit,  8.  Vu-i  proprUlai.  («)  .Mo%,  book  2.  cli.  1.  sect.  3. 


(1)  And  in  the  District  Court  of  Pennsylvania,  Judge  Pelers 
held  that  a  majority  in  value  of  the  owners  might  apply  to  the 
admiralty,  to  order  the  ship  delivered  to  them,  upon  a  slipala- 
tioa  being  made,  when  the  minority  dissented  from  the  voyage. 
And  he  said  that  it  had  not  been  judicially  decided  in  the  U.  S., 
whether  in  such  a  case  the  minority  might  not  be  compelled 
to  sell,  and  he  seemed  to  consider  it  questionable,  whethersuch 
a  power  was  not  vested  in  tlte  admiralty.  Witlings,  &c.  v. 
Blight.  2  Peters.  Adm.  Rep.  288.  and  see  also  2  Brown's  Civ. 
and  Adm.  Law.  13  U 
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appears  to  have  been  frame <I_  with  a  view  to  the  interest 
of  the  master,  who  in  former  times  was  a  principal 
owner,  and  was  the  person  who,  with  the  peciiniarj'  as- 
sistance of  the  other  owners,  generally  caused  the 
[92]  ship  to  be  built  in  thu  expectation  of  being  em- 
ployed in  the  command ;  an  expectation  that 
might  be  defeated,  if  the  others  could  sell  their  shares 
to  strangers,  who  acquiring  a  mHJority  of  interest  might 
appoint  a  friend  of  their  omti  (i). 

8.  With  regard  to  the  repairs  of  a  ship  and  other 
necessaries  for  the  emplojment  of  it,  one  part-owner 
may  in  general,  by  ordering  thesu  things  on  credit,  ren- 
der his  companions  liable  to  be  sued  for  the  price  of 
them  (c).  Yet  if  the  person  who  gives  the  credit  on 
Buch  an  occasion,  does  not  at  the  time  know  that  there 
are  other  part-owners,  he  may  sue  him  alone,  from 
whom  he  receives  the  orders  ((/).  (l)  But  one  part-owner 
cannot,  by  ordering  an  insurance  of  the  ship  without 

(4)  CmfBlata,  Cap.  S4.  (./)    Ooo  t.    Clii/ipeH(kn,   Coram 

(c)   II  right  r.  Uunler,    1  Eist's     AVm™,  Ch,  J.  at  (Jolm.  Sit.  ji.  H. 

Bt-p.  20.  T.  IVSU,  iiiMn  a  Wca  in  Abatcliieiil. 

(I )  And  persons,  who  become  and  act  as  part-owners,  are 
hable  to  a  tradesman  for  articles  furnished,  or  work  done  on  the 
ship  afierward-s  if  they  arc  charged  to  the  (hip,  alihough  the 
contract  was  made  before  they  became  part -owners.  And  there- 
fore, where  one  Taylor  built  a  ship,  and  while  building,  sold 
three  quarters  of  her  to  Stanley  and  Carson,  and  continued  ship's 
hu.'-band  during  the  building  and  littiug  out  of  the  ship,  and 
was  paid  by  Stanley  and  Carson,  their  part  of  the  disbursements, 
and  the  plaintiff,  who  was  a  painter,  brought  his  action  against 
all  of  them  for  work  done  on  the  ship ;  it  appearing  in  evidence 
that  Carson  and  Stanley  had  acted  as  part-owners,  from  the  time 
of  ilipir  purchase,  and  that  the  plaintiff,  in  his  books,  had  debit- 
ed his  charges  against  the  ship  by  name;  the  Court  of  Common 
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ship  by  purchasing  a.  part  of  the  share  of  one  of  tlic 
other  part-owners  ;  but  his  right  as  a  part-owner  does  not 
appear  to  have  been  insisted  upon  :  and  indeed  he  had 
made  the  disbursements,  and  managed  the  concern,  not 
in  the  character  of  a  part-owner  but  of  an  agent.  Af- 
ter the  bankruptcy  had  happened,  the  other  two  part- 
owners  paid  two-thirds  of  the  amount  of  the  bankrupt's 
notes  to  the  ship's  husband,  and  agreed  with  him  to 
consider  the  bankrupt  as  interested  only  in  the  propor- 
tion, which  the  money  he  had  paid  bore  to  the  whole 
cost  and  out-fit.      But  this  transaction  was  held  not  to 

affect  the  question,  nor  alter  the  right  or  interest 
f  94]  of  the  bankrupt,  or  of  the  assignees,  upon  whom 

they  had  devolved  (/^. 
It  is  observable  that  in  this  case,  which  was  sent 
from  the  Court  of  Chancery  for  determination  at  law, 
the  question  was  made  and  decided  with  respect  as  well 
to  the  value  of  the  bankrupt's  share  in  the  ship  itself, 
as  to  the  profits  of  the  adventure,  without  distinction  i 
and  it  seems  to  have  been  considered  that  part-owners 
might  have  a  lien  on  each  other's  shares  of  a  ship,  as 
partners  in  trade  have  on  each  other's  shares  of  their 
merchandize.  But  I  do  not  find  this  point  to  hare 
been  ever  decided  ;  and  there  is  a  material  difference 
between  the  two  cases.  Partners  are  at  law  joint-ten- 
ants of  their  merchandize ;  one  may  dispose  of  the 
whole  property  ;  but  part-owners  are  tenailts  in  com- 
mon of  a  ship ;  one  cannot  sell  the  share  of  another ; 
and  if  this  general  lien  exists,  it  must  prevail  against  a 
purchaser  even  without  notice  j  which  does  not  seem 
consistent  witli  the  nature  of  the  interest  of  a  tenant  in 
common.      It  is  true  indeed  that,  as  long  as  the  ship 

(/)  S":iik  W  «/«cj  T..  Dt  Sih-a  if  oihers,  CoMp.  469.  - 
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not  apply  this  as  part  of  his  general  assets  for  the 
benefit  of  all  the  creditors ;  and  that  his  Lordship 
determined  that  they  had  a  specific  lien  on  his  share  for 
what  they  hud  paid  or  were  liable  to  pay  to  the  trades- 
men for  building  and  equipping  the  ship.  The  building 
and  equipment  had  been  managed  by  the  deceased.  In 
die  course  ol"  his  judgment,  the  LorJ  Chancellor,  advert- 
ing to  one  p.irt  of  the  argument  urged  on  the  part  of  the 
administrator,  is  reported  to  have  said,  "  the  defendant's 
*'  counsel  have  been  forced  to  resort  to  the  case  of  an 
"  assignment  of  a  share  for  a  valuable  consideration  : 
"  which  not  being  the  case,  I  will  not  now  determine, 
"  because  that  is  to  be  governed  by  the  course  of  trade. 
"  If  it  stood  on  the  head  of  general  equity,  I  should  be 
"  of  opinion,  that  if  such  a  purchaser  had  notice  of  the 
"  partnership,  he  would  be  subject  to  it,  and  should  not 
"  doubt  granting  an  injunction  to  that  action  of  trover  : 
"  if  he  had  not  notice  it  is  anotherthing,  and  a  strong  case 
"  for  that  purchaser  ;  because  he  would  have  gained  the 
"  legal  interest :  but  if  by  the  course  of  trade  it  is  other- 
*'  wide,  that  will  prevail  and  govern  in  this  case,  and 
*'  the  Court  will  never  extend  a  partnership  of  this  kind 
"  to  affect  puichaaers  beyond  what  the  course  of  tradt 
"  will  do,  which  is  to  govern  in  mercantile  matters." 

This  usage,  or  course  of  trade,  I  apprehend  to  be  to 
charge  the  assignee  or  purchaser  in  account  for  the  out? 
ft  and  other  cxpences  incurred,  in  respect  of  the 
voyage  of  which  he  is  entitled,  in  consequence  of  [  97] 
his  purchase,  to  share  the  profits,  which  can  be 
only  the  voyage  in  prosecution  at  the  time  of  the  pur- 
chase, but  not  to  carry  back  the  charge  as  against  him 
to  the  expence  of  any  antecedent  adventure,  from  whic^ 
Jie  can  derive  no  profit. 
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cause  of  cojiipliihit  (ij.  And  if  afterwards  another 
part-owut-r  &uts  for  his  own  interest,  the  clefvndant  can 
no  longer  avail  himstlf  of  the  olijection,  because  the 
part)-  to  the  6rst  suit  has  no  longtr  any  matter  of  com- 
plaint ([/).  In  the  case  of  the  death  of  any  part-owner 
after  an  injury  received,  the  rig-ht  of  action  survives  in 
general  to  the  surviving  part-owners,  who  must  after- 
wards pay  to  the  personal  representatives  of  the  de- 
ceased the  value  of  his  share. 

12.  In  the  case,  however,  of  ati  action  for  the  freight 
nf  goods  conveyed  in  a  gcnei-al  ship,  all  the  part- 
owners  ought  to  join,  or  if  they  do  not,  the  de-  [  99  } 
fendant  may  avail  himself  of  the  objection  by 
evidence  at  thi;  trial,  and  witliout  plea  in  abatement  ; 
according  to  the  general  rule  of  la^v,  and  the  distinction 
between  contracts  and  wrongs  (m)  ;  unless  perhaps  some 
one  should  have  received  his  own  share,  or  have  releas- 
ed his  claim  to  it.  The  necessity  of  all  the  part-owners 
joining  as  plaintiffs  in  the  suit  in  this  case,  is  founded 
upon  the  consideration,  that  all  of  them  are  partners 
with  respect  to  the  concerns  of  the  ship  ;  and,  upon  this 
consideration,  the  present  Lord  Chnncellar^  in  a  case  of 
bankruptcy,  wherein  it  appeared  that  the  ownei-s  of  a 
ship,  upon  a  settlement  of  accounts  with  the  master, 
who  had  become  a  bankrupt,  were  indebted  to  him,  and 
that,  on  the  other  hand,  he  also  was  indebted  to  some 
of  them  severally  upon  separate  and  distinct  concerns, 

(t)  HmtiUf.  Vmil» Bther!,,  Salt,  aiUliorilv  fi.r  Hie  te^t. 
.12.  .MUs:n  V.  Ox--fttil.  (,  Tir,  K-v-        ("i)  flitie  Is  «  l.jose  nnte  in  3 

ill  K.  B.  7t)6,  anil  nee  Ihclneray  v.  Kcible,  444.  Siimlrv  t\  .-lulea,  of  a 

Jfirkeiiiian,  Cniiib.  366.  dicinmot  Clii,-/JmtitvJfnlea\Ii]i» 

(I)  -Sedirif-rft'  V.  Oivrrnd,  7  Tpt.  Prills,  Id  the    rflntrarv  ol'  wliat  is 

TIpT).  in  K.  B.  279.  In  tliis  easc.lhc  heit  advanced  in  tlic'tcxt :  biittlie 

lilkimilT  wna  llic  oiilv  nmiiiniii^  reporter  atUis,  dial  Hie  cause  ueiit 

jjun JHvnor :  liimlir  qilninn  ililiv.  ulFto  a rcttriiice. 
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from  the  Civil  Law,  which  gives  an  action  against  any 
one  part-owner  upon  a  contract  made  by  the  master  to 
the  full  extent  of  the  demand,  but  in  the  case  of  contracts 
made  by  the  part-owners  themselves,  holds  each  to  be 
chargeable  only  in  proportion  to  his  own  share  of  the 
ship  (/i).  By  the  law  of  Holland,  the  several  part- 
oivners  are  in  all  cases  chargeable  only  accordmg  to 
their  respective  interests  in  the  ship  (y),  (2) 

{p)Dig.\i.l.   1.  25.  and  14.  I.        (g)   Viitniusin  Pcckliiiii,p.  Ijj. 


tradesman  brought  his  action  for  cordage,  against  the  owners 
of  a  ship,  anil  it  was  proved  that  he  had  taken  a  bill  for  the 
amotfnt  of  the  managing  onner,  which  was  dishonored,  and 
renewed,  and  again  dislionored.  Lord  Ellenborough  held  that 
if  the  plaintiff  had,  by  so  dealing,  adopted  the  managing  owner, 
he  discharged  the  others,  and  that  it  was  not  necessary  that 
there  should  have  been  a  receipt.  If  he  adjusted  the  accounts 
with  the  managing  owner  on  that  footing,  the  others  were  en- 
titled to  the  benefit  of  it;  and  the  Jury  found  for  the  defend- 
ant!.    Reed  v.  Whiter  fee.  5  Esp.  N.  P.  C.  122. 

(2)  In  cases  of  abandonment,  the  insurers  become  the  owners 
of  the  ship,  and  as  such,  are  liable  to  the  expences  of  repairs, 
and  other  necessary  equipments  for  the  ship,  made  afler  the  time 
of  (he  loss  to  which  the  abanJomnent  refers.  But  in  this  case, 
as  Ihe  ownership  is  thrown  upon  them  by  the  law,  and  as  the 
association  is  not  voluntary,  they  have  been  held  not  to  be  part- 
ners ;  but  that  each  is  severally  liable  for  his  proporlion  of  the 
e.'cpcnces  in  the  ratio,  the  sum  by  him  insured,  bears  to  the 
whole  sum  insured  on  the  ship.  And  the  case  was  likened  to 
the  case  of  Hoare  v.  Dawea.  Dougl.  37 1 .  where  a  broker  was  em- 
ployed by  anumberof  persons  to  purchase  a  lot  of  lea,  of  which 
tlicy  were  to  have  a  separate  share,  anit  he  made  the  purchase. 
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and  U  was  held  that  they  were  answerable  severally,  and  not 
;}oint)y.  So  it  was  decided  in  Coope,  &c.  v.  Eyre,  &c.  1  H. 
Bl.  37,  on  a  pnrchaiae  of  oil.  Aod  KctU  C.  J.  said  the  true  pria- 
ciplenas  established  in  Speeriog  v.  De  Grave.  2  Vern.  64S, 
where  it  was  decnedthat  for  the  necessary  appropriations  by 
the  master  for  the  wants  of  the  ship,  the  owners  should  pay 
in  propc^ion  to  their  respective  shares  and  interests  in  the  ship. 
United  Insurance  Company  v.  Scott.  1  John.  Rep.  106. 

Part-owners  of  priTatcei^  are,  in  like  manner,  aa  part-owners 
of  merchant  ships,  liable  for  any  torts  committed  by  the  master 
or  crew  of  such  primteere.  And  in  the  courtof  admiralty,  even 
where  there  has  been  a  release  to  a  part-owner  from  bis  respon- 
sibility, npon  his  paying  acertain  sum  for  damages, occasioned 
by  the  capture  of  a  ship,  and  not  proceeding  to  adjudication, 
the  court  will  compel  him  to  appear  to  a  suit  in  common  with 
the  others,  for  in  such  a  case  the  party  injured  has  not  only  a 
right  to  call  on  all  the  owners  for  reparation,  but  also  for  all  in- 
formation in  their  possession.  Karasan.  5  Itob.  Adm.  Rep.  260. 
And  in  Del  Col  v.  Arnold.  3  Dall.  Rep.  333,  the  Supreme  Court 
of  the  U.  S.  held  that,  the  owners  of  privateers  are  responsible 
for  the  conduct  of  their  agents,  officers  and  crew,  to  all  the  world, 
*nd  that  the  measure  of  such  responsibility,  is  the  full  value  of 
the  property  injured  or  destroyed.  See  also  Talbot,  &c,  v.  Chrnen 
and  Commuiders  of  three  Brigs.  1  Dall.  Rep.  95.  But  in  cases 
of  capture  by  a  privateer  of  neutral  property,  where  restitution 
is  decreed,  mfhout  dairuigea,  the  owners  are  not  liable  under  the 
decree,  nnless  the  property  or  its  proceeds  come  to  their  hands. 
Jenninga  r.  Carson's  executors.  4  Cranch.  Rep.  2.  Penh^low 
r.  DoaDe's  administrators.  3  DalL  Rep.  j)4. 
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ov  T^  vKaacsB  EMnosBo  IN  TOE  NAVMiA.Tioir  or 

UEBCHANT  mqs.. 


CftAlTER  THE  TfttSTT. 

OF  THE  V^ALIFICJTZOJ^S  OF  TME  MiSrEH 
XVtO  MARINERS. 

V  J^  HC  master  of  a  ship  is  the  person  entrusted  wi^ 
■  the  <;ve  and  management  of  it.  His  power  and  author- 
iqr  are  so  gneat,  and  the  trust  reposed  in  him  is  of  so 
important  a  nature,  that  the  greatest  care  and  drcum- 
^ec^on  ought  to  be  Used  by  the  owners  in  the  choice 
and  appointmeot  of  hi^'  It  appears  by  the  language 
of  the  ancient  sea^taws  and  ordinances,  that  the  master 
liras  fwm^rly  in  almost  every  instance  a  part  •owner  of 
theahip,:  and  consequently  interested  in  a  tqrofold  chai^ 
tcter  in  the  faithful  disch^ge  of  lii&  d^t}^.  At  present, 
it  frequraiUy  happens  th«  he  b^  no  property  i?  the  ship. 
The  law  of  some  countrKSi  requires  a  ptevious  eumuv- 
ation  of  tho  person  to  be  appointed  to  this  in^Miztaat 
«fSce,  in  order  to  ascertabi  his  nautical  experiesoe  and 
skill :  in  other  countries,  he  '«  lUUe- 1»  be  punished  a* 
a  criminal^  if,  haring .  undertaken  the  charge,  he  is 
found  incompetent  to  the  performance  of  it  (a), 
{ 102  ]  In  tlus  country  the  owners  are,  except  in  one 

__  (a)  Sm  Chirac  oa  the  fint  arti-  taitie  and  Tafin  thereon.  Mim*catit 
deofthe  Uvaof  OJerm;  Fmeh  Ordliunu  of  1614.  Tit.  3.  Ait  1. 
Onlinuwe,  liv.  2-  tit  L  J>h  Copt- 


■V  Google 


OV  UA8TEB8  AND  HABINRRS.  123 

caM,  left  to  th«r  own  discretioD   as  to  the  akill  sod 

hoBesty  of  the  master  ;  and  although  he  is  bound 
to  nake  good  aay  dama^  thaitia&j  happen  to  die  ship 
«r  cargo,  by  lus  ne^geace  or  imskilfulness,  if  he  is  of 
ability  to  do  so,  yet  ke  cannot  be  puiusbed  m  a  criBcana) 
for  mere  iiusmpetence.- 

S.  Tlie  excepted  case,  to  vhidi  I  have  just  alluded, 
•tisea  out  of  tme  of  the  humane  provbiona  made  by  t)^ 
BrHiah  Legislature  for  tlK  rcgChuiQn  of  the  African 
slave  trade,  by  which  it  is  made  unlawful  "'  For  any 
'*'  person  to  becdme  b  master,  or  to  take  «r  have  t^ 
**  command  or  charge  of  any  British  ship  or  vesael 
"  (which  shall  dear  out  frora  any  port  of  this  kingdom 
**  Xp  take  on  board  or  to  convey  slaves  from  the  coast 
"  of  Africa,  to  any  part'  b«9'oi^  sea)  at  the  time  be 
"  ahall  clear  out  in»n  any  [^ort  of  Great  Britain,  for ' 
"  purchasiag  and  conveying  slaves  from  the  coast  of 
*'  Africa^  unless  such  master,  or  person  taking  or  hav- 
*'  ing  the  charge  or  command  of  any  such  ship  or  vessel, 
^  shall  have  made  oath,  and  delivered  in  to  the  collec* 
**  tor  or  other  chief  officer  of  the  customs,  at  the  port 
*•  where  sach  ship  or  vessel  shall  clear  out,  a  certificate 
**  attested  by  the  respective  owner  or  owners  of  the  shipl 
'*  ot  vessels,  in.  -which  he  has  formerly  served,  that  he 
**  has  already  served  in  such  capacity,  durii^  <»« 
**  voyage,  <a  shall  have  served  as  chief  mate  or 
"  surgeon,  during  the  whole  of  two  voyages,  or  [  103  J 
•',eidjer  as  chief  or  other  mate,  during  diree 
**  voyages,  in  porchasing  and  carrying  staves  from  the 
f '  coast  of  Africa,  under  pain  that  such  master,  or  other 
"  person  taking  or  havmg  the  charge  or  command  of 
"  any  such  sUp  or  vessel,  and  also  the  owner  or  owners, 
*•  who  shall  lyre  or  employ  such  person,  shall  for  every 
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**  such  offoDce  foi&it  uid  p^  the  buu  of  6ve  kundrcd- 
^  pounds  (i)." 

3.  The  other  peraons  employed  in  dw  ordmary  nav- 
igaiti<Hi  of  a  trading;  ship,  fall  under  the  general' denom- 
ination of  mariners  or  seancn. 
[  104  ]  4*  For  the  employment  of  a  BritMaiap  it  >> 
necessary  that  the  master,  and  a.  certain  pro* 
portion  ot  the  marincTB,  dwukl  in  many  cases  be  British 
subjects,  from  a  ^rety  tibvious  priscifde  of  ptd>lic  policy, 
enforced  by  varsous  provisions  of  the  Legislature.  *  So 
long  ago  as  the  reign  of  Queen  Ekzabeth^  tt  was  mnds 
unlawful  n>  lade  (h*  cany  any  fish,  victual,  or  othen' 
thittgB  in  any  bottom,  whereof  a  stranger  bora  was  Av^ 
naMer,  from  oae  part  of  the  reskn  to  another  (c).  An 
<vdinance  made  in  the  time  of  the  usurpation  required* 
in  some  pirucular  cases,  the  master  and  mariners,  oP 

(()  39  Gto.  3,  c.  80. 1.  23.    The  "  and  sailed."  To  which  however, 

duration  nf  tliig  act  is  not  Umitcd,  "  the  Statute  38  Oea.  3.  adds,  "  ao 

A  prorision  to  the  lame  effect  h»d  "  as  always  the  matter  contained, 

been  previously  mude  in  Bevenil  **  in  the  said  affidavitB  so  made  or 

taanfKniy   ataUtes,   in   aonie  of  "  tobemadc  m  ifnT>aid,aiudlbltt 

which,  however,thc  words  printed  "  tnie  in  substance  and  matter  i^ 

in  huUn  were  omittM,  but  the  "  fact."  And  *e  39  Geo.  3.  adds. 

Court  of  King's  Bench  put  a  con-  "  Provided  always,  tliat  the  natter 

Htruction  on  them,  conformable  to  "  cantoned  in  such  affidavits  of  the 

UMte  vorda.     Fanatr  v.  Legg,  7  "  Bvneror nmurt,herctaG!m  nmda 

T«r.  Hep.  in  K.  B.  186.     Buttoob-  '•  as  aforesaid,  ahall  have  been,  an4 

i^atttfte-  inconvenience  tiiat  had  "  in  »uch  affidavilii  km  ahail  here- 

ujscn  from  the  (Hnisaion,  f  retr^*-  "  aHer  be  made,  shall  be  true  in. 

pectlic  clause  is  introduced  into  "substance  and  matter  of  fact." 

the  37  Get.  S.  c.  KM.  t.  25. 38  Cm.  There  ■ceios  to  be  K  detect  m  efcch 

3.  c.  88.  >.  35,  39  Geo.  3.  c.  8a  a.  38.  i>f  tliese  sections,  aa  they  leave  (he 

ttat  no  Policy  of  Insurance  made  matter  liable  to  the  penalty,  which 

bcfwe  the  pasting  of  thoie  acts  cannot  hue  been  intended.    And 

respectivelv  shall  be  void,  nor  the  there  is  a  furtlier  inaccuracy  in  the 

Mnvrtliabfc  id  any  penalty  "by  list,  as  it nieottosa the  affidnitdf 

"  reason  of  any  certificate  required  the  irwnert,  whereaa  the  oath  is  l^ 

■■  and  ^ven  1^  the  owner  or  own-  be  taken  by  the  nuuter,  and  not  by 

''  en  of  tl^  ship  or  vessel  tjien  sr  the  oameri. 

"  bout  to  clear  out  and  sail,  or  hy  {c)  S  Bit.  c.  5.  i.    8.  under  for- 

"tbe  owner  or  ownen  of  aonie  fejureof the,f«*A.     Tovbkbtbe 

"  other  ship  or  vessel,  in  wbo«e  ordinance  of  die  9tli  of  Ottvber 

'*  employ  the  perton  Ihcn  about  to  1651',  and  tkcKtfvigktion  Act,  ad^ 

"  sail  hftd  bccHformerly  employed  also  the  forfeiture  of  tbe  txn^. 
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« 
1^  most  pan  of  Aem,  to  be  of  the  people  of  the  com' 
monwealth  (i^). 

The  oetebnit«d  navigation  Act,  which  passed  immedii- 
■tmiyiiter  Ac  TcstoratioB,  requves  the  master, and  tbree- 
feurths  of  the  aaamen,  to  be  subjects  of  the  King, 
whcTEVer  it  requires  a  trtu^g  ship  to  be  either  EngiUk 
buttt  or  Sng'&aA  owned  («■).  And  hy  a  statute  passed 
in  the  faUowin^  f^^^  "  tbe  number  of  marmers  is  to  be 
"  accounted  accoo-diug  to  what  they  shall  have  beta 
**  daring  ihe  whole  voyage  {/)•"  These  regulatkttis, 
however,  having  been'fisund  inconvenient  in  time  ttf  war, 
■sveral  temporary  ( j")  statutes  have  allowed,  during  such 
periods,  the  employment  of  three-fourths  foreign 
seamen;  and.  the  two- first  of  those  statutes  con-  [l<tf} 
fuTcd  the  privyeges  of  BrititA  subjects  upmi 
fiireigB  seamen  after  two  yean  service  m  the  time  ctf 
war,  either  on  board  a  ship  of  war,  or  a  merchant  or 
trading  vessel. 

5.  By  a  statute  passed  in  die  tklrty-fiiurth  year  of 
die  present  reign,  it  is  enacted,  that  after  the  expiration 
of  six  DMUMhs  from  the  time  that  the  conclusion  of  the 
xrar  dien  existing,  shall  have  been  notified  by  proclama- 
tno  or  order  of  his  Majesty  in  Council  published  in  Ae 
I^ndon  Gazette,  (which  was  done  on  Tueaday  the  37A 
of  Aprils  180S),  no  goods  shall  be  imported  into,  or  ex- 
ported, or  shipped  for  exportation,  from  any  port  or 
place  in  the  kingdom  of  Great  Brittan,  or  the  islands  of 
Gufmaey,  yeraey,  Aldemey,  SarA,  or  Man,  on  board 
any  vessel  registered,  or  required  to  be  registered,  as  « 
British  vessel,  unless  such  vessel  be  navi^pted  l^  • 

(d)   Ordhiance  of   9Ui   OrtsJer  f /)  13  &  M  Cor.  2.  e.  11.  ..  6. 

1651.  Sabtirt  Aebi.  (>}a.}>m#,c.  3»-13AM&a3. 

<«}  13  Cur.  2.  c.  18.  8«c  Aenw't  38  Geo.  2.  c.  16.     19  Om.  3.  e.  U. 

Imw  of  BMppiiur  and  NLTitntimi,  33  Oet.  3.  «.  36.  43  Ge*.  3.  e.  64. 
^.304,305. 
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flMrater  bnd  tbree^burtbt  of  ilie  maaimem  at  4k  icMl 
British  subjects  (A).  And  tbst  no  vasid  registered^  or 
wqtriyed  to  be  registered  as  a  SiitkA  vtmei,  im  aay  ot 
Ae  portiaf  CrMt  Brkmt^  Gwrnaey,  Jtnetf^  orllte  A* 
0^  J&n,  or  of  any  of  the  coloiueft,  planttttom,  idltnilB, 
(H-  eerritories  beloDging,  or  wiiidi.  nay  faercafterbdMig', 
bo  his  Mnjesty,  his  heirs  <m-  saceesMn,  AiIl  be  aavi- 
gaied  bfR  by  a  master  Imd  tkrtt-ftntrHu  <tf  Ae  stsrineM 
M  least  BrkM  sabjects,  except  as  thereinoAer  m  pro- 
vided (i).  And  that  fran  the  same  period,  ui 
f  109  j  gttoda  shall  be  canied  from  way  one  fftn^  rnewa- 
ber,  ctmIc,  or  place  of  Great  Britaim,  or^sf  Ac 
isbmds  of  Gnenuetf,  yeraey,  JUkmof,  Sari,  or  Jim,  t* 
«if  other  port,  mcaiber,  creek,  or  place  of  the  noaa  or 
of  9Uy  of  them,  in  any  such  vessel,  ner  afaflU  tacy  tadk 
vesad  be  permitted  to  sail  m  bdast  fr(»i  oke  of  tb« 
said  ports  or  creeks  to  another,  nof  dull  aity  such  vem- 
•d  be  permitted  to  sail  from  the  ports  or  coaats  of  thi* 
kingchmi  or  of  the  iaid  islBods,  to  be  em|ik>ycd  in  fish- 
im^  oa  the  said  coasts,  unless  sacb  vessel  be  whvibf  amd 
aokltf  mammd  with  sod  navigatitd  by  a  master  and 
amriners  all  BritUh  stdijects  ;  with  a  proviso  however, 
ftodionxing  four  or  nwHv  of  the  aHnmissionen  of  the 
eustoam  in  Snglamd,  snd  three  or  more  in  Scotkatdj  to 
Hceoee  the  employment  of  foreign  mariners  not  exceed"* 
i«g  tme-fua^  n  such  vess^  in  fishing  on  the  coaat  of 
Brtta  BAtattiy  or  of  the  said  idands,  lor  tbe  porpoae  of 
imtpuctifig  the  Britiak  mariners  in  aoch  vessel,  in  ibff 
art  of  fishing,  or  taking  or  curing  fish  (i).  Andwlkere- 
«vcr  it  is  faqaired  by  liu  vame  or  any  other  Act,  Aat 
Ae  master  and  the  whole,  or  any  proportion  of  the 
,'  shall  be  Brituh  subjects,  they  nmst  be  M 
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during  *hn  wMr  MyftSB^  uolow  ia  cwa  cf  sicknoM, 
di>»tK  dlwer«K»t  or  of  Um  whole  or  psit  of  th«  arew 
b^B^  tkfcen.  prifone^jv  the  vtqEsga,  and,  is  luckcaao, 
4|h(t'  TwM —  oi  iMnau  having  the  charge  or  comnHWid  «C 
tint  TCMC^  qML  apaotfy  ^  uae  in  hb- re- 
pott  (/),  [lOf] 

I%i%9nwl4edt  hnvftrar,  that  this  Act  altallttot 
•Icec  «r  aftKb  vy  xegvlacuBiB  fiar  aiamuag  ornaTigatipgl 
•f  shiys  eaiphijred  in  the,)firAenM,  for  vlucfa  any  speual 
jtrQWMVB  has:  Itno  maris^b)!  ^^  statute  in  itwoe  (n). 

C»  Aad^  in  (wder  u  prevoot  doubts  respecting  Ab 
Winois  tflX!tMi  made  uk  t£  ia  the  serend  laws  of  navi- 
gation at.  ta  due  p!«not)»  who  are  to  be  deemed  fuali- 
fwd  tia  ^  aiaften  e^  BfitiHt  tbijn,  or  to  b^  &-iliiA  aaSf 
vm,  VQWQi^  or  mivl«Br«,  it  ia  by  the  sane  statute  -  de- 
oigrtti  amf  autettd,  that  q»  person. shall  be  deemed  «< 
tafc4i>-(9  he  quali^td' to,  \^-  ^  leasler  of  a  Britith  sUp* 
«r  ta  be  a  fyitUk  sMlor,  a«aqian,  or  nviaer^  *^«jicefit 
**■■  the  natuxal-bcm  subjepts  of  hit  M^eaty,  his  hwn  and 
"•  lupccwara,  or  pemoas  oaturaliied  by  or  by  Tirtoe  c6 
**■  ajay  Act  of  Pvii^H^tat,  qr  made  deniaeDa  1^  lettcn 
**of  depiaitioa,  or  except  penoBa,  wh«  hitre  hecoow 
**  his  Mafcsfy^a  si^tyects  by  rixtue  of  cmquoat  OT'  cos- 
**^  von  of  some'  newly-ooquiredl  eouotry,  and  who  shall 
**  have  taken  the  oath  of-aHegianQe-  to  lib  Mf^e^ty,  or 
**>  ^dm  otrth  (rf-  fidelity  required  .by  the  treaJiy  of  o^itu- 
**  lafioa,  by  vhifth  sugh  nmrly-aeq^ured  oouittn^  came 
^  iato  his  Afl^eity^e  poaa^HiPDv  except  as  {harahi  prof 
«  vidMl  (n)." 

7>  The  same  atatMe  (o)  coefen  a  tj^n^&aaHatn  to  be 

tbuK  employed  upoaj^re^  seuaea,  after  Mr«e 

[  tjOfl  ]  yeans  «trvice  in  tineof  war  an  board  aoy  xi 

(0  34  G».  3.  c.  6B.  *.  5.  (>i]S4  0«>.ac68.t;fi. 

(n)  34  Ge».  3.  c.  6S. «.  5.  (a)  34  Gm.  c.  6a  «.  7. 


vGoogIc 


Its      PAST  II.   CHAP.  t. — (tOALIPKATlOHS 

Jua  Majesty's  *I^P*>  *^  ■^^'l  oboiB  ccttificales  off 
ibeir  fiuthfiil  service  md  good  bdbMnoitr  tn^  the 
commandcn,  «-  in  one  of  dkrir  death,  bvna  Ae 
■ext  in  rank,  and  take  the  oatb  of  aUegiaoce^  Bat  (j») 
It  also  excludes  from  this  capaci^  erciy  pcnoo,  hoir- 
ever  otherwise  qualified,  who,  alter  he  became  quali- 
fied, has  taken,  or  shall  take,  the  oatb  ed  iiHrigi— nr  to 
any  foreign  sovereign  or  state,  for  any  {Hirpoae,  exce^ 
■nder  the  terms  c^  some  capitidation  upos  a  cvaqucsC 
by  an  enemy,  and  for  the  purpose  of  sach  capk^aiiaii 
oiiiy>  But  no  ship  or  vessel  shall  be  fiorfuted  by  reaaoo 
of  the  employment  of  pcrsoits  so  disqoalified,  i£  ^e 
owners  can  shew  that  such  disqualificatitm  of  the  asaater 
was  unkDown  to  them  <h-  their  agents,  and  that  sadt 
disqualificalicMi  of  a  mariner  was  unknown  bodi  to  then 
or  dinr  agents,  and  to  the  master.  Tlic  statute,  bow- 
ever,  allows  the  employment  as  sailors,  in  the  seas  of 
America  and  the  Wett  ImSea,  of  ntffroet  belonging 
to  persons  qualified  in  the  maimer  before-mentioned,  if 
Ae  condititms  required  by  the.  statute  34  Geo.  S.  c.  43* 
have  been  complied  with,  and  in  die  seas  to  the  east- 
ward of  the  Cape  of  Good  Hope,  of  L/ucar* '  and  odier 
natives  of  the  coontries  to  the  eastward  of  that  Cape. 

8*  And  if  any  goods  shall  be  imported  or  brought,  ex- 
ported, or  earned  coastwise,  contrary  to  ai^  of 
the  provistMis  of  tins  Act,  the  goods,  vessel,  [  109  ] 
guns,  and  furniture,  shall  be  forfuted :  1uid  if 
any  vessel  shall  sail  in  balbist,  or  salt  to  be  emjdoyed 
in  fishing  on  the  coast  in  the  manner  before-mentioned, 
or  bdng  required  to  be  manned  and  navigated  with  a 
master  and  a  certain  proportion  of  British  mariners  in 
the  manner  before  directed,  shall  not  be  manned  and 

ip)  34  Get.  3.  c.  68.  (.  B, 
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flsivi^ted  eccnrdin^  to  the  provisions  of  diis  Act,  the 
vessel,  with  her  guns  atad  furniture,  and  all  the  goods 
on  board,  shall  be  forfeited  (9').  And  all  goods  and 
veeseh*  forfeited  by  tJiis  Act  may  be  seized  by  the  com- 
mander of  any  of  his  Majesty's  ships  of  war,  or  any 
covortAssioned,  warrant,  or  petty  officer,  specially  ap- 
pointed by  him,  or  any  officer  of  the  customs  :  the  for- 
ftnture  to  be  recovered  and  applied  In  the  same  manner 
'  as  VPf  forfeiture  incurred  by  any  law  respecting  the 
TBvertie  of  the  customs  (r).  And  "  in  case  any  British 
"  ship  or  vessel  shall  be  found  at  sea,  having  on  board 
"  a.  greater  number  of  foreign  mariners  than  is  allowed 
'*  by  this  Act,  or  any  law  now  in  force,  or  hereafter  to 
**  be  made,  and  the  master  of  such  ship  or  vessel  shall 
"  produce  a  certificate  of  the  actual  necessity  of  engage 
"  inj^such  foreign  mariners  in  some  foreign  port, 
f  llOj  *'  by  occasionof  the  sickness,  death,  or  desertion 
*•  of  the  like  number  of  British  mariners,  or  of 
"  the  same  having  been  taken  prisoners  during  his  voy- 
*'  age,  and  Aat  British  mariners  could  not  be  engaged 
**  in  such  foreign  port  to  supply  their  room,  and  that 
**  for  the  safe  navigation  of  such  ship  orvesscl  it  became 
•*  necessary  to  engage  and  employ  such  foreign  mariners, 

(9}  3*  era.  3.  c.  6a  (.  la  mainUtu  aa  action  of  trupaaa  «■ 

(r)  34  Gra.3.r.63.i.  II.  It  has  ^idiut  tbt  puly  mulling  tlie  sciz- 
Wem  dedded  t»  the  cimnnKition  ure,  althoagh  the  kner  do  not 
«f  Uic  Nivintioa  Act,  12  Car.  2.  procoed  to  the  coiulemnation  (if 
-"      .......  -      - ^  J 


by  the  seizare  of  a    tlic  ship.      Vti/k-ini  t,.    Defmrd,   . 
_  ,  the  property  of  the    """^  ""  ^  "~  "  °  •  "^  • 
divesteil,  and  be  cannot 


forfeited  «hip,  the  prooerty  of  the    Ter.  Bep.  in  K.  B.  112.' 


'    But  until   Kizure,  no  prop-  all  the  wniU.  Pec  WincbcBlM- J. 

ctty  verts  in  the  purty  entitled  to  in  the  U.  8.  v.  The  Anthony  Man- 

tke    fitrietturet    andtheittferck  Kin-  District  Court  of  Mainland, 

ftwi^^ife  alienation  of  a  »Up  Uable  3  Cranch.  Kep,  356.  note.  S.  C-    3 

(0  forfeiture,  before  nich  aeizure,  Peters.  Btp.  453. 
tcita  ft  title,  Whit^ii  good  i^aiiist 
W 
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^  under  the  hand  of  his  Majesty's  consul  «t  the  fiifeig* 
"port,  where  the  said  foreign  mariner^  were  so  enga^ 
*'  cd,  or,  if  there  is  not  any  auch  consul  there,  und«T 
"  the  hands  of  two  known  Brttuh  merchants  at  sncli 
"  foreign  port,  it  shall  not  be  lawful  for  any  of  the  per- 
**  SODS  authorized  by  this  Act  to  male  seizures  of  ships 
"  or  vessels  navigated  contrary  to  the  dit^ctions  of  this 
**  Act,  to  atop  or  detain  any  such  ship  or  vessel  so 
"  found  at  sea,  or  to  hinder  her  from  proceeding  on  her 
*'  voyage,  but  such  persons  shall  and  are  hereby  requir- 
"  ed  to  indorse  the  certificate  so  prodnced,  testifying 
"  the  production  thereof,  and  when  and  where  met  with 
*'  at  sea,  and  that  the  number  of  foreign  mariners  cor- 
**  respond  with  the  certificate  of  such  Britixk  coi^i;uI,  or 
"  such  Ifcnown  £rithh  merchants,  for  the  consideration 
"  and  investigation  of  the  ctHnmissioners  of  his  Majes- 
"  ty's  customs  in  England  onA  i'co(/ani/ respectively  (*)." 
9.  There  is  in  this  statute  a  proviso  reserving  to  his 
Majesty  the  power  of  issuing  such  prodama-' 
tjon  as  he  was  authorized  to  make  by  asutute  [  111  3 
passed  in  the  last  reign  (r),  which  enaUes  the 
King  at  all  times,  vhen  it  ^all  be  found  necessaiy  to 
declare  war  against  any  foreign  power,  to  publish  a 
proclamation  to  permit  all  merchant  ships  and  other 
trading  vessels  and  ptivateers  to  be  manned  with  finvign 
mariners  and  seamen  during  such  war,  "  so  as  the  num- 
-  "  her  of  such  foreign  seamen  or  manners  do  not  exceed 
"  tkree-fourtha  of  the  mariners  at  any  one  time  employ- 
"  ed  to  navigate  such  merchant  ship,  or  other  trading 
"  ship  or  vessel,  or  privateer,  and,  that  one-fourth  at 
**  least  of  the  mariners  or  seamen  so  employed  bie  at  all 
"  times  natives,  or  his  Majesty's  naturalized  subjects  of 

(.)  34  Get.  3.  c.  68.  ..  13.  (()  13  Get.  2.  e.  3. ».  1  !t  4. 
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^^  Grtat'Britain,  sudden  death,  and  the  hazard  aod  cas- 
*'  uallies  x^  mxe  and  the  seas,  saved  and  excepted." 

10.  Since  the  UnitHi  of  Great-Britain  and  Ireland, 
regulatioDs  similar  to  those  which  I  have  just  detailed, 
have,  been  made  by  the  Legislature  with  respect  to  the 
nsvintion  of  Iriah  ships  by  subjects  of  the  United 
Kingdom  .(»>  (1) 

(k)  49  Cm.  3.  c.  fil.  Md.  1 »  IS. 


CHAPTER  THE  SECOND. 

OF  TBE  AVTBOnrrr  of  TBE  master  PFITH  SEGJSJl 
TO  TUB  EMPLOl'MEjrr  OF  THE  SEW. 


t.A 


TRADING  ship  is  employed  by  virtue  of 
two  distinct  species  of  contract ;  First,  The  contract  by 
which  an  entire  ship,  or  at  least  the  principal  part  there- 
of,  is  let  ibr  a  determined  voyage  tp  one  or  more  plAces  : 
diis  is  usually  done  by  a  written  instrument,  signed  and 
sealed,  and  called  a  Charter-party.  SecotuS^,  The  con- 
tract by  which  the  master  or  owners  of  a  ship  destined 
on  A  particular  voyage,' engage  separatdy  with  a  num- 
ber of  persom  uncimBected  with  each  other,  to  convey 

(1)  l^ere  b  no  statute  of  the  U.  S.  prohibiting  the  employ- 
ment df  foreign  Mamen,  or  requiring  any  portion  of  the  crew 
to  be  Americaos,  By  the  registry  act,  the  master  must  be  a 
citizen  of  the  U.  S..  in  order  to  preserve  the  rights  vested  by 
tiiatacl. 
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their  rospective  goods  to  the  plsce  of  die  ship's  destiiU' 

tion.     A  ship  employed  in  this  manaec  is  usually  called 
a  general  shq). 

The  nature  of  each  of  these  contracts  will  fbnh.the 
subject  of  particular  discussion  hereafter  (a).  In  the 
present  chapter  it  is  proposed  to  consider  only  the  ybw- 
er  of  the  master  to  bind  the  owner  of  the  ship  by^^iese 
engagements. 

2.  The  owners  rarely  navigate  a  trading  ship  [113} 
by  themselves  ;  the  conduct  and  management  of 
K  it  are  almost  always  entrusted  to  the  master,  whether 
he  has,  or  has  not,  a  partial  property  in  it.  In  the 
latter  case  he  is  the  conftdenttal  servant  or  agent  of  the 
owners  at  large ;  in  the  former,  of  his  copartners.  In 
either  case  by  the  law  of  England,  and  in  confonuily  to 
the  rules  and  maxims  of  that  law  in  analogous  cases,  the 
owners  are  bound  to  the  performance  of  every  lawful 
contract  made  by  him  relative  to  the  usual  emplojonent 
of  the  ship.  They  are  boimd  to  this  performance  by 
reason  of  their  employment  of  the  ship,  andof  the  profit 
derived  by  them  from  that  employment  (i).  One  part- 
owner,  who  dissents  from  a  particular  voya^  in  the 
manner  mentioned  in  a  preceding  chapter  (cj,  is  not 
bound,  because  he  does  not  employ  the  ship  on  that 
voyage,  nor  derive  any  profit  from  it  (rf).  The  course 
the  usual  employment  of  the  sljip  is  evidence  of  author- 
i^  given  by  the  owners  to  the  master,  to  make  for  them 
and  on  their  behalf  a  contract  relating  to  such  emfdoy- 
ment ;  and  consequendy  a  contract  so  made  by  him  is 
Esteemed  in  law  to  have  been  made  by  them.     It  (t)  is 

'  (a)  Port  3.  chap.  1  and  3.  (.d)  Bf  Jfc/i,  Ch.Jastin^BMHv. 

(b)  Sec  .Mri%,hook  2.  clwp.  2.     San<ifi»-d,  G»rUi.  63. 

•ect-  14-  CO   Morte  v.  Slue  or   Skce,  1 

(c)  Part  1.  ch.  3.  sect.  4.  Tent  IW.  238. 
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true  dlatdie  nas^  dbo'iB*ui8Weriible  fer  his  own  can-  , 

tract  i  taa  in  (kvout  of-commerce  the  lav  will 
£  1 14  J  not  compel  die  merchant  to  Acek  after  Ac  ovmera 
and  fine  them,  although  it  g!ves  him  the  powtr 
to  do  BO  i  but  leaves  him  a  two-fold  remedy  ngainatthft 
one  or  the  other.  But  in  pureuingf  diis  remedy,  care 
must  be  taken  to  describe  die  defendant  according  to  his 
real  chancier.  For  in  an  action  at  law' (/),  brought 
agftiiMt  a>  person  as  master,  at  the  trial  whereof  it  ap- 
peared upon  the  proof  that  the  defendant  vas  not  mus- 
ter but  owner,  the  plaintiff  failed  in  his  suit^  I 

S.  This  rule  of  the  law  of  Enghnd  agrees  widi  the 
law  of  other  commercial  nations.  When  the  Romans 
began  to  engage  in  commerce  ( jr),  a  new  specie 
of  acdon  under  a  pardcutar  name  appears  to  [  115  ] 
hmve  been  introduced,  to  astertldn  and  enforce 
this  responsibility  of  the  owners  for  the  acts  of  their 
servants  ;    and,  by  the  Prartorian  Edict  the  owners,  or 

(/)  Ricfivmd  T.  FBolmrr,  coram  "  conduxit,  vcl  td  tempUS,  tpI  in 

jr«v«HCh.3.  5H.  p.Hil.T.lT90.  "  perpctuum."    Die.  14.1.    And 

.  ig)  I%-  *■  9-    JVa«<«,  caupme;  Roeeut,  Not.  3.  spcaka  to  the  sitne 

ttabulorB,  lit  Tfcepta  reidJiwnt,  effect  of  the  MagUter.     This  aii- 

XHg.li.l.BBExerriMTiaactimie.  thor  Usually  calls  the  oivncr  doni- 

.WoWoyinhislreatisc  7>  Ji»r..lliirit.  mu  na-cU,  but  he  often  speaks  nf 

et  nor-al   book  3.  ch^.  3.  Beet.  3.  hitn  »»  the   peMOn  91111  exrrcil  tio- 

appears  to  have  tiiiatakcn  the  clia-  vem.    A^n,  in  the  JMg.  4.  9.  1.  3. 

rjLCtcr  of  the  Kjcercitortiavit  of  the  ve  find  the  fi)llo»inp  commentary 

citiIlmr,MKltob>Teiuff>oseilhhn  on  tlie  PrcMrinn £iA'cJ.  '{l)elennl 

to  be  the  iwuter  of  the  ^ip ;  n'herc-  of  the  edict  are, "  Naiitz,caupones, 

■•intnith  he  ii  tlie  en/ife^ortlie  "  BtHbulani,qiR>dcu|iiMiiieaalTi]m 

shipiandconsequentlyinuBtbethe  "fore  reccpetint,  niai  rcstituant, 

aljsolute,  or  at  leaat  the  tcmporaiy  **  in  eoa  judicium  dabo,"      Upon 

owner.     "  Maritttion  naris  nccip-  vi-hich  U/piuu  wtHes  tliQi,    "  Ait 

"  eredehemas,cuitotiuinavia  cum  "  Pritor  AuW* ;  JVau/am  ace ipere 

*•  mandati  t-st    Mapatmtn  autem  "  ilebenuis  eurtt,  (jui  navcm  excr- 

*' accipiintis  non  solum,  qucm  excr-  "  cet,  quam™  usutx  sppeUantnr 

''eitorpraposnit,Eedetciim,qnem  "  omnca,  qui  navianavigiindi  cau- 

"  master.     Eienataraa   autem  "  sa  in  nave  aint,  sed  de  ejerejlert 

"  enm  dicirnvs,  ad  quem  obvrn-  "  sohimmodo  Pritor  aentit,   nee 

**  tionca  et  red'rtiia  omne«  peireni-  *'  cnim  debet  per  remigtm,  ant 

*■  unt,  ai^e  is  Dominui  ut,  sire  a  "  mefonautam  obli^ari,  sed  pet  *e, 

"  domino  TUTeroper  BverMonem  "  »elperii»«B  magitmm." 
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(to  render  the  Latin  word  more  neariy)  die  exajAayaSf 
of  .th«  Bbif  are  made  responaible  fortthe  faults  of  the 
iBBrinerB  and  maiter^  and  ibr  the  contracts  ako  of  the 
ouuMer ;  but  not  for  tke  contracts  of  the  manners,  be- 
cause the  mariners  arc  not  ^pcnnted  for  dte  purpose  qf 
conducting  the  buaisessTof  the  ship,  but  only  ef  labour- 
ing; in  its  navigation  under  the  orders  of  Uie  mastov 
And  with  regard  txi  thecontrtuts  of  the  master,  a  dis- 
tiQction  is  taken  by  the  commentators  on  the;  Bdict  be> 
tween  such  as  the  owne^  have  authorized  him  to  make, 
and  such  as  diey  have  not  authorized  him  to  make ; 
bnt  in  general  it  appears  l^at  they  were  ansrwcrable  -  fcH* 
all  actSf  of  whicl/.'hia  character  and  situation  afforded 
the  presiftiption  of  authority,  even  if  he  contravened 
the  orders  received  from  them ;  unless  the  party,  wilk 
whom  he  contracted,  wbre  acquainted  with  the  orders^ 
by  which  his  authority  was  restrained'  Tims  it  is  ex- 
pressly laid  down,  that  if  the  master  appointed  another 
person  to  supply  his  place,  contrary  to  the  positive  or- 
ders of  the  owners,  the  owners  were  responsible  for  the 
conduct  of  the  master  so  appointed  even  against  their 
will.  On  the  other  hand,  if  a  ship  were  built  for  the 
purpose  of  conveying  passengers  only,  or  merchandize 

only,  and  employed  id  that  particular  trade,  the 
[116]  owners  were  not  answerable  for  a  contract  made 

by  the  master  txx  employ  the  ship  for  a  different 
purpose  in  a  different  trade.  This  agrees  with  the 
terms  of  the  rule -as  above  laid  down,  because  such  a 
contract  does  not  relate  to  the  usual  employment  of 
the  ship. 

4.  The  modem  nations  of  Europe  appear  to  have 
adopted  nearly  the  same  niles^  founded  on  the  same 
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principle -(A),  ivitii' certain  ImutatiDBi,  that  wSI  be  >  No- 
ticed henufter.  indeed  h  often  happens  diat  no  coo- 
tract  can  be  made  wi&  die  ownen  pentmaSy  ;  a*  when 
the  ship  is  in  a  place  distant  from  their  residtnca. 
Even  when  tlie  ship  is  at  the  [Jace  of  litcir  residence, 
and  is  intended  to  be  employed  aa  a  general  ship,  h 
raitely  h^iq>ens  in  practice  that  die  owners  interfere  with 
tiie  rece^  at  the  cargo ;  and  .without  doobtthey  are  by 
our  law  bound  by  every  ctttCract  made  by  the  master 
relative  to  the  usual  employmeBt  of  noA  a  ship.      ,i 

f .  A  charter-par^,  made  by  die  master  in  his  own 
name,  {knishcs  no  direct  action  against  the  owners, 
grounded  Mfoa  the  instrueaent  itsellj  by  the  law  of 
England :  but  when  tht&  ccmtract  is  made  by  ^e  master 
m  a  fweign  port  in  the  usual  course  of  the  ship's 
employment^  uid  under  cireue^staaces,  which  do  C 1 1 7  } 
not  aflbrd  evidence  of  fraud,  or  when  it  is  oiade 
bjlhim  at  the^sbip's  hqme  under  circumstances,  which 
aCford  evidence  of  the  assent  of  the  owners ;  the  ship 
sotd  freight,  and  therefore  indirectly  the  owners  also,  to 
the  amoimt  of  the  value  of  the  ship  and  freight,  are  by 
the  marine  law  bound  to  the  perfomancc  (i).  "  Tie 
•'  siifi  it  bound  to  the  merchandize^  and  the  merchandize 
**■  to  the  ahipy*  are  the  words  of  Chirac (i).  By  the 
French  Ordinance  (/)  it  is  declared,  that  the  ship,  witlk 

(A)  Raraa,  Not- 11  to  18  inclu-  Spam  tigaaiat  mnater  and  -lup  for 

sire,  ind  Mot.  26,  77,  28.   Not,  49,  haimtrj'  and  deviation  by  iho  inas-  > 

adf^eia,  md  Not.  €5.   thudan,  cli.  tpr,  whi>  had   let  the   ship  by  a 

18.  «rt.  i.  and   CUinn?t  Cominctit  churtcr^!u-ly,  is  mr iitioni-d  in  an 

thCTeon.  .n^iwA  Ordinance,  liv.  3.  WMriymuu*  cukc  in  3  Ch.  Cu.  338. 
tit.  8.  BeiFreprietaimdmiin'I'vt,         (h)  Iri    U»  ii    Couliaaa  tie  &« 

(LTt- 3.  nod  tbe  Commentary  of  fofin  wr,  p.  72. 

thcicoo-      J'Blhitr,  Charte^MTtie,        (,1)  French  Oii'unance,  li*.  3.  tit. 

Bect,2.art.3.  »fWw»i»r»ScBlJiws,  1;  Ofj  rA.ii-[e»./lai-/iV«,aH.ll:  imd 

tit.  15.   See  w  to  the  llmitatiiHii,  aee  liv.  1.  tit.  14.     Dt  la  taMe  da 

pnrt  3.  z\\.  5.         ^  vaiaeiaix,  art.  16. 

^0  AttinifMieeof.KMiiHence  xa 


■vGoot^lc 


136   PAKTIi:  CHAP.  IE.~~HASTEr's  AOTHORITT 

,  ito  funriture  and  ^i^^t,  and  the  cargo,  are  reipectWd^ 
bound  to  ^  Btipuladon  at  the  ch^cr-party.  And 
FoAn  in  his  flonunentuy  a^s,  the  'mle  is  the  same 
whether  die  aflrcightmetttlie  made  by  the  owner,  or  the 
master  alone,  even  at  the  place  of  the  owner's  abode,  if 
die  owHcr-does  not  diiBTOW  it. 

By  the  French  Ordmanoe  (m)  the  ntaiter  ifl  bound  to 
fellow  the  advice  of  die  owners,  when  he  ft-^ghts  the 
ship  at  the  place  of  their -abode.  The  Ordinance  of  thfe 
S<mfe'T9wtu,  art.  56.  ia  to  the  same  effect,  ^ofto  in 
hi*  commeatary  on  the  Freiwh  Ordinance,  restrains  the 
necessity  of  this  consent  df  the  owners  to  the  presence  of 
all  or  the  greater  part  of  die  owners,  or  of  one 
[ IIS ]  appointed  to  act  for  all ;  and  says,  that  if  in 
such  a  case  the  master  make  a  contract  without 
their  consent,  the  owners  may  annul  it,  and  mafce 
another  by-  thefr  own  authority.  But  die  master  him- 
self will  be'  answerable  for  the  non-performsnce  of  it. 
'ilii&  doctrine  is  also  adopted  by  his  countrymen  Po' 
tkier  (n). 

It  is  true  indeed  that  this  principle  of  die  maritime 
law,  by  which  the  ship  itself  in  specie  is  considered  as 
a  security  to  the  merchant,  who  ladea  goods  on  boutl 
of  it,  cannot  be  carried  into  effect  in  this  country,  be- 
cause the  Court  of  Admiralty,  in  which  .alone  proceed- 
ings can  be  carried  on  against  the  ship,  has  no  jurisdic- 
,  tion  in  such  a  case.  But  I  apprehend  the  owners  may 
be  made  responsible,  either  by  a  special  action  on  the 
case  at  the  Common  Lav,  or  by  a  suit  in  £qui^,  for 
the  faithful  performance  of  the  stipulations  of  a  charter- 
party  made  by  the  master  under  the  circumstances  be- 
fore mentioned. 

(nr)  liv.  3.  tit,  1;    D«  Charia-        C")  FtHiier,  Chwtc.paitie.  auin. 
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6,  The  genenl  ^de  tefe^  liM  dawn,  vis;.  Hut 
«be  ownfen  are  l^tuul  hy  every  lawful  conltract  made  b^ 
ijke  nsBttr  rdjoive  to  the  usual  emptoymentof  the  ship, 
is  [nored,  ts  to  th«  oase  of  a  ^oorrfi/ ship,  by-  the  fol- 
lon^g  jtt^oal  widwritBcs. 

In  ^e  CAM  x>f  Soatm  v.  Sandjbrd  i^  othrra  (o), 
Vtiidi  iTai  an  actim  brought  agamat  some  of  the  [119} 
faart-otman  <^  a  skip  employed  m  the  coasting 
nrmit  betveen  Exeter  and  Lomion^  to  ncover  the  value 
of  goods  lort,  which  had  been  delivei-ed  to  the  master  aC 
JEmM"  wttliout  tiie  knowledge  of  the  owners,  to  be  con- 
veyed from  Aence  to  London  ;  Ae  Coun  held  that  the 
uwuei»  were  answend>le  for  a  loss  under  Boch  circum- 
stances, but  decided  the  case  against  the  pikmtiff,  be- 
cause the  action  Was  brought  against  «<nne  only,  and 
aot  against  afl  the  jfart-owners.    • 

In  the  case  of  Souchcr  r.  JLawM^n  (/i),  which  was  an 
■ction  brought  against  the  owner  to  recover  the  valne  o£ 
.fVlMfo/cofaideliTered  to  the  nuster  at  Lisbon,  to  b(K 
eoBveyed  to  London,  and  of  Krhich  by  the  usage  of  that 
pMtimtef  trade  the  master  Was  to  receive  the  frdight  to 
lus  om  me,  and  which  the  master  had  embezzled  j  the 
Court  held  that,  if  it  had  speared  that  the  ship  was 
employed  ui  carrying  goods  for  hire,  the  owner  would 
hatre  bcoi  answerable  ior  this  loss  ;  for  although  the 
eocportatian  of  coin  was  prohibited  by  the  laws  of  Portu- 
gr^*^  yet  the  importation  of  it  into  this  country  was  al- 
lowed by  our  laws,  and  bo  the  trade  was  lawiiil  here  ; 
aAd  it  was  t>f  no  consequeace,  whethef  the  master  waa 

(ft)  Sttan  V.  SanAford  ti  elAcri,  not  avul  Ihemselre*  of  the  rraandf 

OMtfa.  Jft  3  Lev.  35a  3  Mod.  ^1.  Upon  wWcli  this  i»ae  vu  dectted 

1  Show.  39.  101.  aninat  the  pUictiff,     See  part  1. 

JMMe.    It  wcold  now  be  held,  ch.  3.  sect.  llj. 

that  u    the  deienduitB  had  not  (^)Ilep.  tl 

pleaded  in  ^aunau,  they  could  194. 
X 
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levanled  for  hia  services  by  wages  pfdd  bjr  the  cnnvr, 
of-  byreceiving  pait  of  the  eamiogt  of  <he  ahip  :  but  a» 
it  did  not.  t^pear  that  the  ah^  was  employed  in  oury-  . 

ing  goods  for  hire,  but  for  any  thing  that  an^^ar- 
^120^  td  in  the  case,  the  ship  mi^t  have  been  s^ntio 
Liabon  for  a  special  puipOK,  and  if  so  (is  the 
Chief  Jastictf  said)  no  man  could  say  that  the  master^ 
by  taking  in  goods  of  his  own  hea^  could  nudte  the 
owners  li^e ;  it  was  decided  that  the  plaintiff  should' 
not  recover.  ' 

The  facts  of  the  case  of  JS//u  «.  Turner  E?*  atutker 
(^),  which  was  an  action  brought  against  the  owners  fi>r 
the  value  of  goods  danuigcd  by  the  sinking  of  their 
vessel,  we^  as  foUows'  The  vessel  was  employed  in 
'  canj'ing  goods  from  J?u^'  to  Staciwith,  and  to  Gahu- 
.borough^  which  is  a  little  farther  than  Stocfnoitfiy  but  the. 
freight  was  the  same  for  conveyance  to  eiUier  jJace. 
On  former  voyages  the  goods  destined  to  StoctuiUh  had 
sometimes  been  delivered  there  on  the  way  to  Gaina- 
terough,  and  at  other  times  carried  Iwward  to  Gahu-- 
boroughf  and  delivered  at  StoctwitA,  on  the  return  to 
liuU.  The  goods  in  question  were  delivered  to  the 
master  on  his  express  imdertaking  to  deliver  them  at 
Stoekwitk  on  his  way  to  Gairuberoug/u  This  paiticulu' 
undertaking  was  mad*  by  the  master  without  the  ptivi^ 
of  the  defendants,  but  he  had  a  general  aulhtmty  from  - 
them  to  receive  and  convey  gtods  for  the  customaay 
freight  from  SaU  to  StoctwitA  and  GaimbareugA.  Tlifr 
defendants  had  previously  given  public  notice,  wttb 
which  the  plaintiff's  agent,  who  shipped  the  goods,  wa** 
ac<iuainted,  that  they  would  not  be  aoswerable  for  anjr 

(j)  8  Ter.  Rep.  jn  K.  B.  p.  551. 
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lost  or  damage  that  mi^t  happen  to  any  cargo, 
nnleas  occasioned  by  the  vant  of  ordinary  care  [  131  ] 
and'tffligence  in  the  master  and  crew,  in  which- 
cAe  they  vould  pay  ttn  per  cmt.  upon  the  loss,  pr&vided 
audi  payment  ^d  not  exceed  the  value  of  the  vessel, 
but  that  lliey  vcre  willing  to  insure  against  all  accidents 
upon  receiving  eztra^freight  in  proporUon  to  the  value. 
No  agreeaien.*  had  been  made  fcr  the  payment  of  extra- 
freight  for  the  goods  in  question.  The  vessel  took  in 
other  good?  to  be  delivered  at  Stochpith  in  the  present 
voyage,  and  a/rivcd  sfifely  at  that  place.  The  master  , 
ddivered  som«  of  the  other  goods  lihere,  and  vae  re- 
quested by  the  wh»'£nger  to  deliver  aU,  that  were  des< 
titled  for  that  place,  but  without  the  knowleoge  of  the 
defendants  refused  to  deliver  the  others,  alleging  that 
diey-  were  stowed  below  the  goods  destined  to  Gaina- 
horough.  On  the  way  from  StocAwitk  to  Gaimfmrough 
dte  vessel  sunk,  without  any  want  of  ordinary  care  in 
the  blaster  or  crew,  and  the  goods  in  question  were 
damaged.  The  Coort  held  that  the  plainufi*  should  re- 
cover Ae  amount  of  his  loss*  And  Lord  Kenyon  said, 
**  As  the  vessel  reachfcd  StociwUA-  in  safety,  and  might 
**-have  delivered  the  goods  there,  I  think  this  action' 
"  mmy  he  maintained.  For.  though  the  loss  happened  in 
"  oooftequence  of  the  miscondoct  of  the  defendants'  ser- 
**  vant,  the  saperiors  (the  defendants)  are  answerable  for 
"  it  in  this  action.  The  defendants  are  responsible  for  ■ 
**  the  acts  of  their  servdnt  in  those  things,  that  respect 

"  his  duty  under  them,  though  they  are  not 
[  132  ]  "  answeraUe  for  his  conduct  in  those  things, 

"  tiiat  do  not  respect  his  duty  to  them ;  as  if  h»  ' 
".  were  to  commit  an  assault  up(m  a  third  pej^m  Jp  tb,o 
*  couise  of  his  voyage." 
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7.  It  may  be  observed,  diatm  each  of  dtedmvtfcflBes 
the  contract,  upcnt  n^iich  ihe  action  vms  brotig^  vwf 
made  by  the  master  without  the  particular  knowledge  «l 
the  owners,  bi  ^e  first,  it  was  made  in  die  course  'of 
the  usual  employment  of  the  vessel,  and  dierefore  the 
Court  held  the  ovnera  to  be  bound  to  the  perfOTmance ' 
as  a  general  rule,  althou^  they  thought  the  particulu* 
«uit  improperly  brought.  In  the  second,  the  contract' 
vaa  not  made,  or  at  least  did  not  appear  to'have  been 
made,  in  the  course  of  the  usual  employment  of  the  ship, 
and  therefore  the  owner  was  not  bound  by  it.  In  the' 
IbA,  the  contract  was  made  in  the  ^course  of  the  usa^ 
employment  of  the  ship,  and  therefore  it  was  considered' 
to  be  a  contract  made  in  substance  by  the  owners. 

8..  From. the  decision  of  the  last  of  the  above  cases, 
it  seems  also  to  follow,  that  if  the  master  make  a  partio 
ular  ensagement  or  warranty,  relating  to  the  conveyance 
of  merchandize  according  to  the  usual  employment  of 
the  sfaipv  the  owpers  will  be,  bound  by  such  engageskeot 
or  warranty,  although  made  without  their  knowledge. 
And  the  law  was  so  lud  down  by  Lord  Xnayon,  in  hia 
direction  to  a  jury  upcai  the  trial  of  an  action  (r)brouj^t 
by  a  merchant  against  the  owners  of  a  ship  oa. 
a  warranty,'  that  the  ship  should  sail  widi  con-  [  1S3J 
voy  from  the  place  of  rendezvous,  which  had 
not  been  -comjJied  with.  A  broker  in  London  had  been 
employed  by  the  master  to  advertise  the  ship  as  ■»  gener- 
al ship,  bound  to  Hamburgh ,-  arfd  in  the  printed  papers 
the  broker  had  inserted  a  clause  purporting  that  the 
ship  was  to  sail  with  convoy  from  the  place  of  rendez-. 
^-A«U3.  There  was  no  evidence  given  either  of  the  assent, 
or  dissent,  of  the  defendEUits  (the  owners)  to  this  war* 

(r)  JUKfidti  V.  JHlchtU,  Guildludl  8it  p.  Micb.  Ter-  40  Get.  3. 
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mn^fOr  of  their  knowledge  •£  k.  But  there  was  ci»i- 
tfokdictoiy  eviilemc  upon  a  qiLestioQ  itx^e  at  the  trial, 
-wkeAer  the  muter  had  fcniiiddcit  the  broker  to  is- 
acct  thia  clause.  His  Lordahip  however  told  the  Jury 
that  he  thwi^t  that  point  quite  immaterial,  foy  as  the 
broker  was  authorized  to  advertise  the  ship,  the  owners 
-w«re  ansverahle  to  straogers  for  his  acts,  although  bb 
h^  exceeded  bia  authori^ ;  and  must  seek  their  remedy 
against  him.     And  the  plaintiff  lucceeded  in  the  cause. 

9.  From  thia  rule  of  law,  by  which  the  owners  are 
bound  to  the  performance  of  these  contracts,  it  follows 
■B  a  cotoUary,  .that  they  must  answer  for  a  breach  of 
them,  although  committed  by  the  master  or  marinen 
agunst  their  will,  and  without  their  personal  (lult. 

l<k  The  great  responsibility,  which  the  laws  of  coni-> 

ipercial  nations  cast  upon  the  owners  [or  the  acts  of  tbo 

ataster  in  this  and  other  cases,  has  appeared  to  many 

.     persons,  at  first  view,  to  be  a  great  hardship ; 

[  1343  but  laying  aside  all  consideration  of  the  oppor- 
tuipties  of  fraud  and  collusion,  which' wotdd 
otherwise  be  aflhrded,  it  should  always  be  remembered^ 
diat  the  master  is  elected  and  appointed  by  the  owners ; 
and  by  their  appointment  of  him  to  a  place  of  trust  and 
conid^tce,  they  hold  him  forth  to  the  public  as  a  per- 
son worthy  of  trust  and  confidence ;  and  if  the  mer-. 
chants,  whom  he  deceives,  could  pot  have  redress 
against  those  who  appointed  lum,  they  would  often  have 
jUBt  reason,  tq  c(»apIaiB,  that  they  had  sustained  an  ir- 
reparable iiyury  throu^  the  oeg^gence  or  mistake  o£ 
the  owners ;  as  the  master  is  seldom  of  abili;^  to  make 

goqd  a  lose  of  any  cmisiderablc  wnounu 
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CHAPTER  THE  TRffiD. 
ur  THE  .icTBOHrrr  or  the  master  wite  rbgasj^ 

TO  EZPAIPS  AJ>-D  OTHER  JfECESSARIES  FUR- 
JVISBRD  TO  THE  SHIP.  .      . 


..Tb 


.  HE  obligadon,  to  -which  the  master  of  a  ship 
Bocy  subject  the  owners,  t«  pay  the  charge  of  repair- 
tog  thoT  ship,  and  die  price  of  stores  and  provisions 
SBpplied  for  the  use  of  it,  or  to  repay  money  advanced 
far  those  purposes,  is  sometimes  iSrert,  furnishing  an 
actioaagafcst  themselves  personally;  sometimes  fn</ir««(,- 
"tDbe  prosecuted  by  a  suit  against  the  ship.  It  is  pro- 
posed in  the  present  chapter  to  consider  it  distinctly  un- 
der each  of  these  forme. 

'  2.  It  should  be  premised  howwer  diat  the  master  i% 
aiwuya  penonally  bound  by  a  contract  of  this  kind  made 
by  himself,  unless  he  takes  care  by  express  terms  to 
confine  the  credit  to  his  owners  only  (a).  But  such  a 
cimtract  made  by  the  ownen  themselves  (A),  or  under 
circumstances,  which  shew  that  credit  was  given  to  diem 
idone  (c),  j^vea^he  creditor  no  right  of  action  against 
tfie  master. 

3.  And  First,  as  to  the  peraotud  obligation  of  Ae 
owners. 

I  hm-e  in  the  preceding  chapter  stated  the  nature 
and  .grouiids  of  the  owners*  obligation  in  the  case  dT 

f")  g'c*  ^-  ^'^'  C'MV'p.  636.*  (i)    ffsiJtini  TF.    SIast9%   befbro 

WJParmerv.Davu,lTtw.Viep.    Lee,  J.  ai  Giilldhlll,  Cuea  temp, 
in  K.  B.  108.  Bardmche,  376. 

'See  tiMo  Hus»ey  v.  CktMx,  9Mm.  434 
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•teiQ^ctL  sude.  by.  the  master  for  the  carriage  of  mer- 
chandize  in  their  ship.  Ilieir  oblig&doD  in  the  case  of 
lu«  contnct»  now  under  coosideration,  is  of  the  aune 
natnre,  and  depends  upoD  the  same  principles ;  for,  aa 
those  relate  to -the  employmeat  of  the  ship,  so  these  re- 
fane  to  the  mesms  of  employing  it ;  imd  accordingly  we 
find  the '  obUgation  of  the  owners  in  both  case«  hod 
dotrn  in  the  very  same  parts  of  the  civil  law  (v/),  and 
tteated  imder  one  head.  And  as  the  master"' 
[  126  ]  in  general  spears  to  all  the  wot'ld  as  ^le  agent 
of '  the  owners  in  matters  relating  to  die  usual 
onployment '  of  the  ship,  so  does  he  ^o  in  matters  re* 
latiugto  liie  measa  of  employing  the  ship  :  the  business 
of  fitting  out,  victualling,  and  numning  the  sffip,  bein^ 
left  wholly  to  his  management  in  places  where  the 
owners  do  not  reside,  and  have  no  established  agent ; 
and  frequently  also  even  in  the  place  of  their  own  resi- 
Aencc.  His  character  and  situati<Hi  furnish  presumptive*' 
evidence  of  authority  from  the  ewnen  to  act  for  thent 
in  these  cases,  liable  indeed  to  be  refuted  by  proof  diat 
.they,  or  some  other  person  for  them,  managed  the  con- 
cern in  any  particular  instance,  and  that  this  fact  was 
actually  Iniown  to  a  particular  creditor,  or  was  of  such 
general  notoriety,  that  he  cannot  be  supposed  to  be^  be- 
cause he  ought  not  to  have  been,  ignorant  of  it> 

S>  la  order  however  to  constitute  a  demand  agwnst 
the  owners,  it  is  necessary  that  the  supplies  fumished 
by  the  master*s  order  should  he  reasonably  fit  and  prop- 
er  for  the  occasion,  or  that  money  advanced  to  hhn  for 
fhe  purcl^ise  of  diem  should  at  the  bme  appear  to  be 
wan^g  tar  that  purpose.     The  contrary  in  either  case 

{jOOls-Se  EKotitiina  artrw,  14 1.  L  8. 0  9.  aod  14  1.  r. 
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mwld  fiimMli  ft  Strong  prenunption  of  frvud  fOkA  col- 
luBiaQ  on  the  part  pf  the  creditor  (l). 

4.  It  is  tme  mdeed  that  Lord  Ckaneelhr  Hat^wicke 
(Mce  entertained  a  doubt  as  to  the  effect  of  coatracts  of 
this  kisd  made  1^  the  master  under  the^n-ders 
of  a  managing  owner,  and  (Erected  atrial  at  [ISf] 
law,  to  determine  whether  or  not  the  other 
owners  were  chargeable  (e).  But  in  an  earlier  case  (y^ 
where  the  master  of  a  ship,  having  bought  [miviBions 
and  stores  upon  credit,  failed,  and  the  tradesmen  sued 
the  part-owners  in  the  Court  of  Chancety  for  the  price; 
Ae  Court  ( £-),  ctmsidering  the  master  as  a  servant  to 
the  owners,  decreed  that  they  should  pay  in  proportion 
to  their  ihares,  and  said  that  "  if  the  owners  paid  their 
**  aervtmt,  yet  if  he  pmd  rut  tke  cretGtersy  they  must 
*^  Hand  Saiie."  And  in  an  action  at  law  (A),  the  rule 
was  stud  to  be,  that  prim&  facie  Hm  repairer  of  a  ship 
■lias  his  election  to  ana  the  master,  who  employs  him,  or 
the  owners  ;  Init  if  he  undertakes  it  on  a  special  promitffr 
from  either,  the  other  is  disi^arged. 

5*  Ib  the  cases  brfore  mentioned  die  facts  appear  tc* 
have  happened  m  England.      In  a  case  (t)  tried  before 

(e)  fitu-((nT.5)Kf,lVcBej-,lS4.  In  Fiance,  the  matter  of  a  diip 

A.  D.  li''48.  -was  fbrmprly  held  to  possess  thi» 

t/)   SfKfriiig  Uathert,  v.  He-  powcrofchar^n^thepenOnoflUB 

grmicUtlHert.Q  Vcm.  643.  A.  D.  owTicrsfopmnney  borrowed  for  tho 

1709.  oecesuties  of  the  ship  in  the  coune 

(y)   ly/rd  CluaueOv    Caaper,X.  ofavoyage.See  fr'o/inonthe/'renrJk 

I*eBiime.  Ordlnmce,  Ut.  2.  tit.  1.     Bh  Capi. 

(A)  Oo-wUB  V.  Bamet.    2  Stia.  tainr,  an.  19.  torn,  i  p.  443.    But 

81S.  Em^-igon,  torn.  ii.  p.  458,  &c  cite» 

(i)  Emm*  V.   WiSiam*.   St.  p.  fbUFdecimonaof the  coiirtaofhis 

Trin.T,  28CeB.3.  Anewtnalwas  comitn',  (two  of  which  were  revep-' 

mm'ed  for  in  the  following  Mi-  sala  of  Jud^enta  pronounced  in 

chaclmas  Term,  and  upon  argu-  the   AdnUralty  of    Btchelk),  bw 

ment  refuicd,  which  tlie  oWTiera  were  deciai«d 

( 1 }  See  to  the  same  puipoM  Wainwright  y.  Crawford,  4  Sail. 
22S. 
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8.  From  what  has  been  said,  it  follows  that  if  the 
master  expend  money  of  his  own  for  these  purposes,  he 
has  a  right  to  call  upon  the  owners  to  repay  him  (_ii),  (2) 

(»)  tietai',  Sot.  34,  35.  ^ 

were  of  opinion,  that  there  was  no  necessity  for  the  borrowing 
of  tlic  money,  and  they  said,  "  it  k  clear  tbat  the  captain  can 
"  hypothecate  his  vessel  only  in  casu  of  necessity,  such  a  neces- 
"sity,  as  that  if  he  did  not  take  up  the  money,  the  Toyage 
"  would  be  defeated,  or  at  least  reiarUed.  This  does  not  ap- 
"  pear  to  have  been  the  case  in  the  present  instance.  But  in 
"  addition  to  the  general  rule,  it  is  held  that  fhe  captain  cannot 
**  hypolhecate,  wliije  tliere  are  goods  i^ his  ozen  or  qf  his  ounter 
"  on  board.  Now  if  there  was  no  aulhorily  to  hypothecate  the 
"  vessel,  how  can  it  be  prelendcd  that  lie  can  make  the  owners 
"  personally  responsible  •  Great  mischiefs  would  ensue,  if  the 
"  master  had  such  a  power." 

And  the  owners  are  not  liable  for  extraordinary  repairs,  &c, 
such  .as  arming  the  ship,  &c.  if  there  be  not  a  very  urgent 
necessity,  1  John.  Rep.  106.  And  if  the  master  draws  a 
bill  of  exchange  on  his  owners,  for  the  amount  of  the  repaira 
and  cxpences  of  the  ship,  which  is  not  accepted,  an  action  for 
money  laid  out  and  expended,  will  lay  against  them  for  the  a- 
mount,  2  Cain.  Rep.  77.,  and  it  seems  that  where  the  cargo  i> 
freighted,  and  money  is  borrowed  by  the  master  to  pay  for  the 
exportation  duty,  that  such  sum  may  be  recovered  of  the  owner 
of  the  ship,  under  the  head  of  necii&saries,  more  especially  if 
such  cargo  has  been  delivered  to  the  owner  of  the  ship.  ibid. 
It  has  been  stated  in  a  preceding  note,  thot  after  abandonment 
the  underwriters  are  liable  to  pay  for  repairs  and  cxpences  of 
the  ship  abandoned,  and  the  cases  cited  in  this  note  from  John- 
Kon's  Reports,  are  authorities  to  the  point. 

(2)  From  the  general  liability  of  the  master,  on  al)  contracta, 
made  by  him  respecting  the  ship,  and  tbe  necessity  of  1^  ob- 
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I  have  detailed  these  casea  with  the  more  particularity, 
in  order  to  prevent  any  mistake  from  the  gein;ral  doc- 
trine dtlivtred  by  Lord  ^litiixjield  in  the  case  of  Rich  o. 
Coe^  which  has  sometimes  been  citid  as  an  au- 
thority lip  to  the  full  extent  of  the  terms,  in  which  [  143  ] 
it  was  expressed  (l). 

14.  h.  There  is  however  a  late  determination  of  the 
Court  of  Adniiraltj',  that  should  be  mentioned  in  this 
place.  An  Amer'icaii  ship  was  supplied  in  the  river 
ThumeSy  by  certain  merchants  of  London,  with  stores 
and  ammunition  for  a  voyage  to  Venice,  and,  having 
performed  tlie  voyage  and  returned  to  London,  was  sold 
under  a  decree  of  the  Court  in  a  suit  instituted  by  the 
mariners  for  their  wages.  After  payment  of  the  wages, 
a  surphis  remained  in  the  registry  of  the  Court.      The 

( 1 )  It  docs  not  appear  that  it  has  ever  been  held  in  the  court.? 
of  the  U.  S.,  that  shipwrights  and  furniabersof  supplies  to  ships, 
while  in  the  ports  of  the  U,  S.,  have  not  a  lien  on  the  ships,  or 
right  to  admiralty  process  to  recover  the  amuunts  due  them. 
The  question  has  nut  to  my  knowledge  arisen  in  the  Supreme 
Court  of  the  U,  S.,  but  in  the  District  Court  of  Maryland,  after 
a  very  learned  discussioD,  Winchcuier  J.  decided  that  a  shipwright 
by  the  maritime  law  has  a  lien  on  the  ship  for  repairs  done  and 
materials  found  by  him,  while  the  ship  is  in  a  port  of  the  U.  S. 
Stevens  v.  The  Ship  Sandwich,  I  Peitra.  Rep.  233.  note.  Tlie 
same  opinion  «as  given  by  Peten  J.  in  Pennsylvania,  in  Gard- 
ntr,  &c.  V.  The  ship  New  Jersey,  1  Peters.  Rep,  223.  See  al- 
so I  Roll.  Abr.  533.  1.  15.  Cro.  Car.  2'J6. 

The  legislature  of  New  York  have  expressly  provided  that 
shipniighis,  materialmen,  and  suppliers  of  ships,  shall  have  a 
lien  on  the  ships  for  the  amount  of  their  debts,  where  the  ships 
an;  owned  by  uiiy  persons  not  resident  within  the  state.  Act,  i  0. 
August,  1798. 
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15.  We  hare  seen  by  Kveral  of  die  proceAag  eaats^ 
that  the  master  may  in  foreign  parts  hypethtcate  d>* 
ship  '.  and  I  propose  ia  die  next  pbce  to  consider  the 
nature  of  those  instruments  of  ctntract,  1^  which  a  abip 
itGclf  is  expressly  made  security,  and  pledged  by  t^ 
master,  for  the  repayment  of  a  dd>t  contracted  with  re- 
lation to  it.  It  should  be  observed,  that  wherever  libft 
master  may  pledge  the  ship,  .he  may  pledge  t^  fretgjhit 
riso  (c). 

Tliese  contracts  are  usually  called  coatracts  by  hot' 
tomry,  the  bottom  or  keel  of  the  ship  being  figurative^ 
lued  to  express  the  whole  body  thereof ;  aon^- 
times  also  but  inaccurately,  mtmey  'fent  ia  this  [  1^5 1 
manner  is  said  to  run -at  respondentia  ;  for  du{ 
word  properly  applies  to  the  loan  of  moiwy  upon  mer- 
chandize laden  on  board  a  ship,  the  repaymeiu  wherevf 
ia  made  to  depend  upon  the  safe  arrival  of  the  merchaik- 
dize  at  the  destined  port.  In  like  aanner  the  repay- 
'  ment  of  money  lent  on  bottiHnry,  does  in  general  de- 
pend upon  the  prosperous  ccAclusion  of  the  voya^  ; 
and  as  the  lender  sustains  the  hazard  of  the  voyage,  hp 
receives  upon  its  happy  terminiUiaa  a  greatn'  price  c»- 
premium  for  his  money,  than  the  rate  of  i&terest  allowed 
by  tatv  in  ordinary  esses.  Thfi  premium  paid  <w  theae 
occasions,  depends  whtdly  on  the  contract  of  tho.partiea, 
and  consequently  varies  according  to  the  nature  of  'V- 
adventure.  And  as  the  master  of  the  ship  may,  wider 
certJun  circumstances,  pledge  the  ship  by  a  bottooBy 
contract,  so  also  may  the  owners  or  part-owners  in  any 
case,  to  the  extent  of  their  respective  interests  ;  and  this 
they  not  unfrequently  do,  in  order  to  raise  money  for 

.af ,'■'  V'^  \*^'T!,''^?^ ""'  ^"^ '  ^'^^  "  ■•"  ^^  "^"*  of  '^  hyprth- 
j.^'„«  «  \  .>l^-  ""'  ^"^  ""t^  of  1'e  freight,  the  last  aec" 
Jacob,  fi«r,  4  itob.  A.  H.  245.    tionofUiii  chapter. 
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<iw  anASHt  wben  fruAutct  <lktate«  die  proprie^  of  such 
a  measure,  er  tbe  wMit  of  jM:rsonal  cjxdit  compels  them 
So  faavte  recourse  to  k.  Ute  origin  of  these  coatracta  i^ 
certunl)'  very  rentote,  ui4  cauoot  now  be  a^cuTatel}" 
asceitainedt.  Jt  ib  said  1^  a  very  learned  writer  (J^ 
thxt  they  took  tlayiT  rise  from  the  practice  of  blowing 
the  ouutcT  to  hypothecate  the  ship  in  a  foreign  country', 
.  in  order  to  taiae  mosey  to  refit.  But  this  opin- 
1 1^  ]  ion  may  well  be  doubted ;  for  although  thf 
practice  of  lending  money  upon  mariume  risks 
at  a  high  premium  was  well  luiown  to  the  Roman*  he- 
ibre  the  tone  of  yutrmMn,  yet  in  those  titles  of  the  Digest 
and  the  Code  («),  which  expressly  treat  of  this  subject, 
no  mention  is  made  of  contracts  of  this  nature  entered 
into  by  the  nuuter  of  a  ship  in  that  character,  according 
-A  the  practice  which  has  since  universally  prevailed. 
And  except  fw.the  purpose  of  securing  the  payment  of 
maritime  interest,  actual  hypothecation  was  not  ueces* 
May  to-  give  die  creditor  a  claim  upon  the  shipf  as  1 
hkvc'  abead^  shewn.  This  point  however  is  rather  a 
m^tO'  of  qiecul^ive  curiosity  than  of  useful  reBcarch^ 
•nd  thercfiire  I  shall  pursue  it  no  further. 

16;  The  consideruitm  of  these  contracts,  when  made 
by  die  owners  or  part-owners  themselves,  does  oofe 
p-opoily  bdong  to  this  place  j  their  legality,  <uh1  tho 
risks,  iriucb  the  l^ider  is  to  incur  according  to  general 
rule*,  are  ^'eiy  ^y  treated  hf  Mr,  Park  and  Mr.  S,t- 
jetrnt  Mankall  in  their  chapters  <»i  bottomry  and  re- 
g^sondentia.  I  shall  only  mention  -such  circumBUtnces 
relating  to  thera,  as  axe  coimected  with  the  subject'of 
hypothecaticm  by  the  master.  , 

(J>2BUck.Coni.43r.  rabject.  Pant,  chap.  21.  CumAh;, 

(e>  Be  J^aaticB  Fbiktb.  IHg.  23,    ch»p.  18.  Emenynn,  torn.  2.  p.  380. 
2.  and  Ca<tar,  4.  33.    See  on  tUa    ^  fttt.  6  Cm.  1.  c.  18.  4. 12. 
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i7r  The  taums  ^bottomry  hmsibeea  somctimetiiioDiv^ 
Mctly  applied  to  a  coatrtct,  hytAtt  tenia  of  "^ 

which  die  ahip  itsdf  is  not  pledged  u  &  sectiri-  [  t4ff  } 
ty,  but  the  repaymeot  of  m<mey  with  a  togli   ' 
premium  fer.'Ae  risk,  is  made  to  depend-  upOB  tlic'suc-  - 
.ce«B  of  a  voyage  (/)•      This  is  rather  a  loflD  upon  a" 
particular  adventure  to  b«  made  by  a  paiticulsr  ship,  * 
than  a  loan  upon  the  ship  j    and  of  course  tfac  lender 
has  only  the  peraonfi>-security  of  the  borrower  for  Ac 
due  performance  of  the  contract.-     And  it  seenu  diat 
loans  have  Bometimes  been  made  in  this  maimer,  and 
probably  also  with  a  pledge  of  the  ship  itaelf,  tD«a  Bt.!. 
mbunt  exceeding  the  value  of  the  faorrower'B  interest  in 
Ac  ship,  and  such  a  contEacC  is  s^  legal  in  this  country  - 
in  aU  -cases,  except  the  case  of  ships  bekm^ng  to  the 
King's  subjects  bound  ta  or  frani  iii&  East- Indies  ;  as  to 
■widtAitlie  LcgialatuTc  has  enacted,   "That  sSl  sums  of 
**  money  lent  on  bottomry  or  at  respondentia,  upcRianji  • 
*'  sh^  or  ^pB  belon^g   to   his   Majesty's   mibjects 
"  bound  to  or^rom  the  Etut^JhuBety-aYiM  be  leift  (»ly 
"  on  die  ship,  or  on  the  merchandize  or  effects  laden,  - 
or  to  be  laden,  on  board  of  such  ship,  and  sh^  be  so  ■ 
'  expressed  in  the  condition  of  the  bond,  and  the  bene- 
fit of  salvage  shall  be  allowed  to  dte  lender,  his  Agents 
or  assigns,  who  alone  shaD  have  a  rig^t  to  make  as- 
surance on  the '  money  so  lent,  and  no  borrower  (tf 
**  nuM^  on  bottomry,  or  M  respondentia  as  aforesaid, 
**  shall  recover  more  on  any  assurance,  than  the 
[  146  ]  "  value  of  his  interest  on  the  ship,  or  m  the  * 

"  merdiandizes  or  effects  laden  on  board  of 
*'  such  ship,  exclusive  of  the  money  so  borrowed,  and 

(/)Tbreefi:>nii>orbondsaftlM     Sea,  and  Bmfy  <lf  Sn  Lmtit  p 
port  &K  printed  in  the  jfipendix  to    6f9,  &<\ 
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**  in  cue  it  shall,  appesu-  that  the  fii\K  at  his  share  in 
^die  ship,  or  IB  the  merchasdizes  or  effects  laden  OB 
^  lioRrd,  dorfi  HOC  amount  to  die  Aill  som  or  sums-  he 
"  hath  borroved  as  aforesaid,  -such  borrower  shi^  he 
*'  nspoBBifcle  to  the  lender  for  so  much  «<f  the  monrf 
^  bcRi«w0d,  as- he  hath  not  laid  out  on  the  ship  or  nic^-  - 
*'  chan^Bes '  ladoi  thereon,  widi  JawAil  interest  for  the 
*''same,  together  with  die  assurance,  and  all'  odier 
"  charges  theTCon,  in  the  proportioa  the  mpney  not  laid- 
".  oat  altall  bear  to  the  whole  money  lent,  notwithstand-' 
**  ing .  the  ship  and  merchandizes  be  totally  lost  ( j'V* 
3rhiB  statute  was  introduced  fer  the  ppjtectkn  of  the 
trade  of  the  East-India  Cotr^ntf ,-  and  its  rulc»  must  be 
complied  with  in  the  case  of  bgttomry  by  the  master. 

18*  By.afnmer  statute  all  contracts  or  agreements 
made,  by  any  .of  bis  Majca^a  subjects,  or  any  persons 
in  tmat  for  them,  upon  the  loan  of  any  mimey  by  way 
oC  bottomry  on  any  ship  in  the  service  oi  foreigrtera 
boimd  or  designed  to  trade  widuo  the  limits  of  the  Eaat- 
JtfJia  Campaay'a  charter,  or  of  sup^ying  such  ships 
w'ak  any  prCtTisions,  stwes  or  necea^iea,  are  mad^ 
wtioUy  void  (h)'.  'Dua  statute  also  ^^lies  to  contncts 
pi-  bottomry  I^  the  master. 

-19.  With  regard  however  to  contractaof  this  [  249] 
•ott,  made  1^  the  owners  themsetves  in  tbis. 
country  before  die  bef^nning  of  a  voyage,  by.  the  tenna 
of  <'wiuch  the  ship>  is  jrfedged,  as  a  aecutity,  it  shotdd 
t>G  observed,  that  the  lender  has  not  the  same  conveni- 
ent and  advantageous  remedy  by  suit  in  the  Admiralty 
gainst  the  ship  (i),  as  he  has  in  the  case  of  hypotheca- 
ry) 19  Ceo,  2.  c.  Sr.  ..  S.  C™.  3.  Tliis  c»sc  is  ghortly  report- 
(A>  r  Geo.  1.  »(a(.  1.  t.  21.  ».  2.         eil  in  4  East  319.  but  ihis  dictum 
(0  Diet.  Accard.  by  Alb  Cb.  J.  in    of  the  leanKd  Judgie  ii  not  noticed. 
JoAriMnv.  Sh^l^emS.  Ld.  Raf.983.     It  was  ■  CHse  of  >  loul  in  Ea^and 
Hid  b]>  XnvrmcB  J.  in  the  case  of    at-Tcapcndeiltia,  and  the  p>rUM 
^9k(fc  v.  JVoron,  B.  B.  Uich.  T.  44    were  Britisb  mibjecti. 
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tion  Jbr  necessaries  by  tiic  maater  in  a  fereiga  port-c  and 
if  the  contract  relate  to  a  Britiah  ship,  and  purport  M 
be,  ekher  a  present  assignment  of  the'  ship  liabl«  to  be 
defeated  on  repayment  of  the  money  due  at  die  end  of 
die  voyage,  0»  a  future  assignment  to  take  effect  only 
i|poo  failure  of  such  payment,  it  seems  that  a  compU^ 
ance  with  the  prDvisions  of  the  le^ster  acts,  mentioned 
in  a  preceding  chapter  with  regard  to  the  transfer  of* 
praficr^  in  ships,  is*  essential  to  the  validity  of  the  con' 
tract  (1).  4 

(I)  With  regard  to  bonds  of  the  kind  mentioned  in  this  sec- 
tion, I  am  not  aware  of  asiy  direct  decisions  in  the  Supreme 
Court  of  the  U.  5.,  respecting  the  adrajraltv  jurisdiction,  But 
hi  the  case  of  Wilmer  v.  Ti.e  Sinihx,  2  Peters.  Rep.  295.  in 
the  District  Court  of  Maryland,  Winchetler  J.  sustained  the  ju- 
risdiction. TTie  case  was  on  a  bottomry  bond,  which  was  exe- 
cuted by  the  owner,  and  hazarded  on  a  specified  voyage,  bat 
l>y  the  default  of  the  owner  the  voyage  ncTCr  was  undertaken 
or  accomplished.  It  docs  not  appear  by  the  report,  what  «a» 
the  fbnn  of  the  instrument,  wliether  it  contained  an  e^rrsa 
pledge  of  the  ship  or  not;  but  the  learned  Juitge  was  ot'npiik- 
ion  it  iTas  a  good  butlomry  contract,  and  that  a  suit  tav  in  tua 
admiralty  to  recover  the  amount  dne  oa  it.  He  i^aid  "the  con- 
*■  tract  of  bottomry  may  be  either  for  a  limited  time  or  upon 
"  a  whole  voyage,  and  in  boili,  the  lender  hu  the  same  securi~ 
"  ^es,  to  (vit,  the  person  of  the  borrower,  and  the  thing  on'-^-fi:ch 
•'  it  it  looMd,  and  he  runs  the  same  risk,  to  wit,  of  a  luiat  lo!^ 
"  if  his  money  is  eflectually  hazarded."  "  The  contract  of  insur- 
"  ance  by  its  terras  imports,  that  the  obligation  on  the  umJer- 
*•  writers  to  make  good  a  loss,  wises  only  when  that  loos  haj»- 
"  pens."  "  The  contract  of  bottomry  on  the  other  band,  im- 
**  plit's  an  immediate  pledge  and  security  defeasible  on  a  future 
"  event ;  the  fiist  is  a  personal  ctmtntct  umply,  the  latter  a  ctm" 
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-  1%  k  Neither  does  ther«  seem  any  mode,  ^y  whidi 
»  perstiB,  who  advances  taaaey  at  respondentia  upoy 
goods  btden  tad  to  be  iadea  oa  hoard  a  ship  on  an  out- 
ward and- homeward  voyage,  caxL  resort  for  the  pa3meitt 
of  his  debt  to  the  specific  goods  that  mpiy  be  brouglit 

J'  tract  <^pUA;e  as  well  u  ^ramat  security  ;  in  cases  therefore 
"  between  the  iosarer  and  the  lender  upon  bottomry,  the  latter  M 
<'  preferred."  "  The  ?ery  term  bottomry  imports  an  hypotbe* 
"talnon  by  the  maritime  lavr.  If  the  vessel  had  duly  proceeded 
"  upoA  tbe  stipalated  voyage  and  performed  it,  it  is  not  doa^K- 
"  ed  that  the  Hbellant's  claim  would  be  sustainable."  And 
the  leatned  Jadge  concluded  by  decreeing  in  favoor  of  the  li- 
bellanL 

So  in  a  case  in  the  Court  of  Admiralty  (is  Ireland,  where  % 
part-owner  of  ash(p,/or  thepurchoM  ^ hi* moiety  qf  the  ihip,  ani 
&r  olier  pujfotei  rtsptcting  tie  tame,  executed  a  bottomry  boad 
ipm  the  hull  of  the  ship  then  lying  in  tbe  port  of  Brtsu)!,  ott  ■ 
a  voyage  from  thence  to  Milford,  and  tbeitce  to  Wexford,  and 
ea  procc^  in  the  Admiralty  to  recover  tbe  amount  of  the  bond, 
it  was  Mgued,  I.  Uiat  this  was  a  bond  merely  depending  upon 
the  Tuk,  and  not  pledging  the  ship,  there  being  no  words  fooiut 
in  it  which  could  he  construed  to  pledge  the  ship,  and  therefore 
<naa  not  loabie  in  the  Admiralty,  but  at  common  law  ;  and,  2. 
that  aupfostng  the  ship  pledged,  yet  it  did  not  follow  that  the 
Admiralty  bad  jurisdictiui,  for  the  contract  must  be  a  marine 
coBlfact,  vtd  for  a  maritime  cau»e,  and  in  the  present  case  it 
did  not  appear  to  be  either  ',  ^ai  that  it  did  not  appear  that  the 
loan  was  for  the  repairs  or  use  of  iha  ship,  nor  that  the  repay- 
ment  was  to  depend  upon  any  risk  to  be  mo  by  the  ship.  But 
the  Court  were  of  opinion  that  the  ship  was  hypothecated  j  for 
the  party  run  the  risl;  on  the  hull  of  the  ship,  and  it  would 
have  been  umecessary  to  have  mentioned  the  hull  of  the  ship 
otherwi^ }  that  the  mere  form  of  the  bottomry  bond  did  net 
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t  back  (A).      Id  a  caac  of  mBney  lent  to' the  miw 

X 150  }  ter  of  an  EoMt-JiuHa  thipy  -who  executed  a  bondt 

in  tbe  form  (/)  conmonlf  used  on  such  occa- 

uoBt,  and  having  taken  out  goods  from  this  countrjr 

(;t)^BIaek.C«n.  45&  (I)  See  Appendix,  Ntt.  m. 

signify,  if  the  nwuiiiig  of  the  parties  Vai  clear.  Corish  t.  Hie. 
Marphy,  2  Brown.  Cir.  &  Adm.  Law,  Appx.  530.  This  case 
leenu  to  admit  that  an  express  pledge  of  the  ship  is  b<A  necet- 
iary,  and  that  a  bottomry  bond,  when  executed  by  an  owner,  it 
lecoverable  in  the  Admiralty,  even  thoogh  executed  within  tb« 
realm. 

In  the  case  of  Blaine  t.  The  Ship  Charlei  Carter,  4  Crancfa,. 
Kep.  328.,  where  there  were  two  bottomry  bonds,  one  executed 
by  die  master  in  Ltiadon,  on  a  voyage  of  the  ship  to  the  U.  S^ 
and  the  other  by  the  owner  in  the  U.  S.,  on  a  voyage  to  Enrope, 
the  quesdon  as  to  the  jnrisdicdon  of  the  Court  on  the  second 
^Mind  was  not  made  by  counsel,  and  the  case  being  settled  opMi 
other  independent  facts,  the  Coart  gave  no  opinion  diiecdy  at 
die  point.  B&t  in  delivering  tbe  judgment  of  tfap  Conrti  Chax 
J.  said  "  a  bottomry  bond  made  by  the  master  vests  no  atna- 
"  lute  indefeasible  interest  in  the  ship,  on  which  it  ia  ibniided, 
"  bnt  gives  a  claim  apon  her  which  may  be  enforced  with  all 
"  the  expediuon  and  efficacy  of  the  admiralty  procesa.  Tiat 
"  rale  is  ^pressly  laid  down  in  the  books,  and  will  be  fonnd 
"  consistent  with  the  principle  of  the  civil  law,  upon  which 
"  tbe  contract  of  bottomry  is  held  to  give  a  claim  vpaa  tbe 
"  Hti'ip.  In  the  rax  v(fa  boHcmay  hmd  executed  by  an  otoaer  M 
"  his  otmplace  f^rendence,  the  lame  reosm  doet  not  KxUtJor  fflf 
"  ing  ffR  implied  admiraity  claim  vpan  the  bottom,  f(»  it  is  in  bis 
"  power  to  execnte  an  express  U-snsfiBT  or  mortgage."  It  nay 
he  added  ihat  tltc  District  Court  in  this  case  supported  dip  ja- 
risdjetion,  and  its  decision  in  this  OEspect  is  not  d^tecdy  im- 
pugn L-d. 
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iutd,  Bold  tbfiin  -ia  >£i^ica,  and  brought  back  others  pur- 
cbased  th^re  with  the  i^xiceeds  of  the  first,  becunc  a 
faaokrupt  before-  h^  had  rmaid  the  Ivan,  and  white  part 
of  the  goods  and  the-'  money  produced  by  the  sak  of 
another  part  remained  in  the  hand^.of  tlfe  EoBt-Ijtdia 
Company.,  in  whose  warehouses  they  were  deposited  for  . 
sde,  according  to  the  rules  of  that  trade  ;  the  Coutt.of 
Chabcery  lately  sent  the  following  question  for  the  de- 
termination of  the  Court  of  King's  Bench,  viz.  "  wheth- 
*  er  the  lender  had  by  Uiw  in  respect  of  the  money  re- 
'*  maining  due  to  him  on  the  bond,  any  lien  upon,  or 
"  interest  in,  the  nooey  or  goods  remaining  in  th^ 
"  hands  of  the  Company,  or  either  of  them»  and  wheth- 
^  CT  the  same,  or.either  of  them,  were  by  law  liable  to 
"  satisfy  what  so  remained  due."  The  Court  of  King's 
Bench  determined  the  question  in  the  negative  {pi). 
It  ;n^y  be  observed,  that  the  instrument  used  on  this 
occ^oa  does  not  contain  a  direct  and  formal  pledge  of 
die.  goods  (1). 


(I)  In  thii  case  Lord  Eltenborough  said,  "  This  appears  to  b« 
"  a  omtract,  not  of  a  universal  nature  and  form,  but  depending 
*  upon  the  particular  form  of  the  instrument,  varying  in  difler- 
"  ent  countries.  In  Spain  it  seems  more  lilte  a  direct  hyp*th- 
"  ecatioa  of  the  goods,  vhich  would  make  all  the  ditierente  \n 
"  the  construction.  But  nothing  of  this  sort  is  to  be  found  in 
•*  thii  instrument.  In  the  introductory  part,  indeed,  of  the  con- 
"  ditirai,  the  money  is  stated  to  be  lent  on  the  goods ;  but  that 
"  is  explained  in  the  aatMeqiient  part,  and  shown  to  be  only  a 
/'  pledge  for  the  purpose  of  salvage.  And  no  action  could'  be 
"  maintained  by  the  obligee  to  recover  possession  of  thes«  goods 
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SO.  A  contract  of  hypothecadon  made  by  the  muter 
does  not  truttfer  the  int>pertf  of  the  slup,  but  otily  ffmm 
iJie  creditor  a  privilege  or  dum  upon  it,  to  be  curied 
into  effect  by  legal  process  (2).  *  - 


«  from  the  borrower,  or  any  other  having  tiso  a  clum  on  them  i 
-  "  f^r,  aduutting  that  the  borrower  and  lendei'were  even  |)art- 
■'  ner>  in  them,  the  latter  could  not  maintain  trover  againiit  the 
"  other.  We  mult  construe  the  contract  upon  the  words  of 
"  this  bond,  such  as  thcK  parties  hare  made  use  of;  for  it  ia 
"  this  contract,  and  not  of  a  general  nature,  to  be  gorerned 
*  by  general  usage,  that  they  have  entered  inta  If  indeed 
"  there  were  any  word  used  ot  jtfiil  signification,  it  might  b« 
■  "  constraed  by  general  nsage.  Bet  here  the  terms  of  the  bond  are 
"  plain  and  intelligible,  and  amount  only  to  a  pantmal  obligadoB 
"  on  tbe  bomwer."  Mr.  Justice  Lawrence  added,  "  if  the  lend' 
"erweremabled  to  take.posSftHion  of  the  goods  from  the  bor- 
**  rower,  the  very  object  of  tbe  contract  would  be  defeated,  for 
"  bow  then  would  the  latter  be  enabled  to  catty  on  tbe  wlvea> 
"  ture,  or  sell  the  goods,  which  he  brought  bone,  ontof  wbtcfi 
*'  the  loan  is  to  be  repaid."  4  East.  310. 

Bat  Pothiar  says,  (p.  56.  60.)  that  by  the  laws  of  France  thO 
lender  of  money  on  goods,  has  the  goods  pledged  to  him  for 
repayment ;  and  Bynkenhoolc- (Quest.  Jur.  Frig.  p.  506.  &c. 
lib.  3.  cb.  16.)  thinks  that  it  makes  no  difference  whether  the- 
form  of  the  bond  give  to  the  lender  the  pleilge  of  the  goods  in 
terms  or  not,  because  he  considers  that  the  nature  of  the  con- 
tract gives  him  that  security.  Cited  4  EasL  323.  324.  In  the  . 
Jacob,  4  Kob.  Ad.  Rep.  245,  where  the  freight  was  pledged  by 
a  bottomry  bond.  Sir  W.  Scott  held  that  the  freight  must  be,  as 
against  the  owners,  applied  for  this  pui^wse,  and  decreed  ac- 
'  cordiiigly.  See  post,  sect.  30.  of  this  chapter.  And  2~Bn>wn.  Cir- 
&  Adm.  Law,  19B. 

(2)  The  same  doctrine  was  held  in  4  Cranch's  Rep.  HS. 
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SI.  It  is  obnon  that  a  loan-of  moncf  upon  [151] 
.honomty,  while  k  reeves  the  owner  from  many 
of  the  j>erils  of  a  anriame  adventure,  depiiTcs  turn  alio 
of  a  great  part  of  th« ''profits  of  a  successful  .voyage: 
dnd  thfirefore  in  the  j>lace.  t>f  the  owbcts'  residency 
where  they  may  exercise  their  own  judgment  xipoa  ibe- 
proprieiy  of  borrowmg  money  in  this  mami^  th«  nifis- 
ter  of  the  sl)ip  is  by  the  maritime  law  of  all  states  pre- 
cluded from  doing  it,  so  as  to  biod  the'  iDterest  of  hta 
owners,  without  their  consent  (n). 

32.  The  meamng  of  the  words  "  place  of  residence" 
(^  demeure  dea  proprietaires)  has  given  occasion  t^ 
pome  questions  in  f  ranee.  With  us  I  apprehend  the 
whole  of  England  la  considered  for  this  purpose  as  the , 
residence  of  an  Engliahmaai  at  least  before  the  com- 
msncement  of  a  voyage.-  But  Ireland  lias  beea  held  to 
be  a  foreign  country,  in  tiie  ca*e  of  an  EngUah  ship* 
hypothecated  by  the  master  there  in  the  course  of  s 
V'lytge  (o)t  And  in  a  late  case  (^)  the  Court  of  Ad- 
mindty  graoWd  its  warrant  to  aimt  a  ^p  on  a  bot- 
tomry  bond  executed  at  Jeraeij  for  die  repairs  an^ 
outfit,  by  a  person  who  was  both  master  and 
owner.  In  the  bond  this  person  was  described  [  152  } 
as  of  London^  and  the  ship  as  of  yersetf.      The  > 

authority  of  the  Court  to  hold  cognizance  of  the  cause 
does  not  appear  to  have  been  disputed  by  the  owner  ( 
and  in  the  result  the  ^ip  was  sold  under  a  decree  of 
the  Court  (y).  ^ 

(n)  BiMUfatie  Ordinance,  ■H-  58.  w.  Baxter,  2  Stnu  «9*. 

'    Jbntean'cOrifaiance.of  iei4,lit6.  .    (")  ^"  ■^bnepnui  n.   Gibbrm,  8 

art.  1.  Fratek  Ordinance,  \ty.  2.  tit.  Ter.  Hep.  K.  B.  2«7.  tho  hypothe- 

1.  Bit  Capitame,  «rt.  17.  »nd  liv.  3.  cation  was  made  in  Inland. 
tit.  5.  Da  emUrtif  a  gratu,  art.  8.  ip)  Tho  BAniKBA,    Cheftrin, 

Emerigim,  torn.  3.  p.  424.    MoU^,  4  Bob.  A.  R.  1. 
bnofc  e.  chap.  11.  wet.  11.  Wettcett,        (q)  The   Babbak^,    CA^fK^ 

Kt  A»(muj,  sect  20.  33.    XMr  4Bob.  A.B.3. 
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With  regard  to  a  foreign  eburttry,  the  rultf  appears  to  be, 
that  if  the  master  of  a  veatd  has  occasion  for  noDcy  to 
repair  or  victual  his  ship,  or  for  any  other  purpose  secet- 
■ary  to  enable  him  to  compete  the  enterprrze,  H  vhich 
she  is  engaged,  whether  the-  occasion  orisea  from  an^ 
extraordinary  peril  or  misfortune,  or  from  the  ordinary 
.  cours^  of  the  adventure,  he  may,  if  he  paulbt  ollterwiM 
obtain  it,  borrow  money  on  bottomry,  at  marrtinie  in- 
terest, and  pledge  die  ship,  and  the  freight  to  be  earned 
in  the  voyage,  for  repayment  at  the  terminaition  of  the 
voyage.  When  this  is  donej  the  oimera  are  neter-pat^ 
aonally  responsible  (r).  The  remedy  of  the  iender'ts 
against  die  master  or  the  ship. 

33.  But  if  the  person  who  thus  advances  money, 
does  not  chuse  to  take  upon  himselfthe  risk  of  the  shlp^ 
return,  and  will  be  content  not  to  demand  maritime  in- 
tcrest,  there  seems  to  be  bo  reason  why  the  master 
should  not  pledge  both  the  thip  itself,  and  die  personal 
credit  of  die  owner.  And  in  a  cUe,  wfaidi 
[  153  ]  came  befcve  Sir  yohn  Strange^  Master  of  die 
Rolls,  wherein  a  man,  who  had  advmced  rnom^ 
to  refit  a  ship  in  distress  at  yamaica,  and  had  t^cn 
from  the  master  both  a  deed  of  hypothecation  of  the 
ship,  and  bills  of  exchange  upon  the  principal  owner  in 
England,  for  the  amount  of  the  sum  advanced,  claimed 
payment  of  the  owners  personally,  the  ship  having  been 
■  captured  on  the  voyage  home  j  ■  it  was  decreed  diat  he 
should  recover  the  money ;  and  it  is  said  also,  that  the 
ship  was  thought  to  be  well  hypothecated  (a), 

24.  There   is   no   aetded   form   of  contract   in  use 

(r)  ^hBtg,  book  S-    chap.  11.  tliBttbedcfcDcbiitJInifrnj'nBMid 

McL  11.  in  hia  uuwer,  that  lie  belieT«d  SO 

(()  .SuMnnv.  Bragingum,  1  Vea.  -ptr  cmt.  wu  kdded  to  Uk  acttui 

443.  It  appem  by  tbt  entry  of  the  expencc,  to  make  up  the  mm,  fiw 

proceedings  b  the  BcfpM^a  book,  .vhich  the  deed  of  faypothecMitm 
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on  Aese  occasions  (^.i  aometiroes  an  iiutrumcnt  in 
Ae  form  of  a  bond,  at  others  in  the  form  of  a  lufl 
of  tale,  at  othen  of  a  different  shape,  is  made  use 
o£  But  whattver  be  the  fonn  ;  the  occasi<m  gf 
borrowing,  the  wun,  the  premium,  the  ship,  the 
Toyuge,  the  ruks  to  be  borne  by  the  lender,  and  the 
sul^ectioiiof  die  ship  itself  as  security  for  the  payment  ^ 
all  usually  are,  and  properly  ou^t  to  be  express- 
ed>  Upon  the  arrival  of  the  ship  in  this  %oun-  [  154] 
*  tiy,  if  the  loan  is  not  repud  within  the  time 
pECscribed,  the  agent  of  the  lender  applies  to  the  Court 
of  Admiralty,  wi^-the  instrument  of  contract,  and  >a 
proper  affidavit  of  the  facts,  and  obtains  a  warrant  to 
arrest  the  ship,  and  cite  all  persona  interested  ta  appear 
before  the  Court,  if  they  thtok  proper  to  do  so  (u).  If . 
in  the  course  of  the  proceedings  it  becomes  necessary 
to  BtU  the  ship,  At  Court  decrees  a  sale  to  be  made 
tud^  the  direction  of  its  own  commissioners,  and  after- 
wards (Ustributes  the  proceeds  among  the  different  claim- 
ants, as  justice  requires  :  and  this  ntay  be  done,  if  the 
anmiera  or  persons  interested  in  the  ship,  do  not  appear 
xt  tlfe  tdmea  appointed  by  the  Court ;  otherwise  theit- 
^nence  or  default  would  occasion  a  feilure  of  justice* 

S5.  This  proceeding  in  rem,  against  the  ship  itself,  is 
th&  jnroper  and  peculiar  province  of  the  Court  of  Ad- 
miral^. The  jurisdiction  of  the  Courts  of  Common 
Law  is  exercised'by  stut  agwnst  the  pers6n  only  (except 
in  some  particular  case^  of  forfeiture,  <»■  demands  of  the 

wtM  given ;  but  thii  di>ei  not  iocb  in  the  sune  voyure,  one  M  Aw- 

to  bave  been  proved.    The  deed  ba/,  the  cither  Kt  the  Cape  af  Oo»4 

of  hypothecation,  as  stated  in  the  Hop«.    In  Jeknt&n  v.  ^^pen,  S  Ld. 

pUiatifTi  bill,  was   for  payment  Riym.  983.  the  hypothecation  wu    - 

sbMdatjEly,  aad  not  upOD  condition  by  Oil  b/kA.    In  Mmetmtev.  Gib- 

of  the   »hip'»  aafe  ^irinl  in  Eng-  bfiw,  3  Tcr.  Rep.  K.  B.  267.  it  WU 

fond,  umI  the  deed  vaa  proved  in  by  iond. 

Ae  cause.  (u)   The   chttion   is   renenlly 

(t)  The  re■de^wiU  findin  the  ouule  by  poitingacofwof  thewar- 

appiMHiLCftvfo  iiScTmi  (oma  atcd  rant  upon  some  partol  theahip. 
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crown)  aldtoug^  in  maay  catea  judgment  .is  ultimate^ 
pronounced  for  th&  recovery  of  the  subject  of  dispute 
in  specie. 

^  3S.  The  legality  of  the  proceedings  in  the  Court  of 
Adntra)^,  in  case  of  such  hypothecatitxi  by  the 

[iSS}  master  in  ^foreign  cottptry,  which  are  calcu)at< 
cd  to  administer  justice  in  a  manner  that  cannot 
be  effected  by  the  Courts  at  Westminster  Hall,  haa 
been  recognized  by  thdbe  Courts  in  a  variety  of  cases, 
and  is  now  so  fully  established,  that  it  appears  unnec-  • 
essary  to  mention  their  particular  circuiaatances,  and  I 
■shall  therefote  merely  refer  to  them  in  a  note  (r),  in 
order  to  enable  the  learned  reader  to  consult  them  nith 
facilit)',  if  he  has  occasion  to  do  so. 

37.  It  ie  however  equally  clear,  that  the  master  can* 
not  charge  the  ship  by  any  instrument  of  hypotfaecatiou 
Sot  auy  debt  of  his  own.  The  attempt  would  be  a  fraud 
in  him  :  and  those,  who  should  aid  him  to  do  so^  would 
be  parties  to* the  fraud;  and  therefore  the  fairqess  of 
the  loan  may  be  made  the  subject  of  inquiry  and  con- 
test, if  justice  require  it.  But  provided  the  ship  have 
been  in  a  slate  of  want,  and  the  money  fairly  advanced 
to  the  master  to.relieve  her,  his  subsequent  misapplica- 
tion of  it  will  not  deprive  the  lender  of  the  benefit  of 
his  security  (w).  (l) 

(«)  Briilgman't  Com,  13  Jas.  1.  79.  Rep.  temp.  Holt,  4a     XifMr  •"■ 

Hob,  11.  MiKir,  918.  1  Ro.  Ab.  530.  Baxler,  13  Geo.  1.  St™.  695.     .ilfr- 

Scardorau^/i  v.   Lyriu.     3  Cm.  1.  nsMie  a.  Gibbom,  39  6«s.  3.  3  Ttf. 

LUch,  252.     Hoy,  95.     CorMel  v.  Hep.  K.  B.  267. 

Hutly,  1  \\.  and  M.  Comb.  135.  (»)  Ihg.  14. 1. 7.  5.  MoBas,  bo(* 

Bep.  temp.  Holt,  48,     flenicn  n.  3.ch.  II.  sect."  11.      See  tJso  tlK 

Jefetif.R  !c  9.  W.  3.  1  Ld.  Kaj-m.  judgment  of^trW.tilraHintbe  case 

Hi.      Johnmn  v.  Sld/tpeit,  2  Ann.  of  tke   Gbatitddihz,  Mhxal^ 

1  Ld.  Raym.  983.  Salk.  35.  6  Mod.  3  Bob.  A.  R.  273. 

(1)  Nor  can  the  master  hypothecate  tbe  ship,  if  he  bas 
goods  of  bis  owner  or  hu  otcn  sufficient  to  meet  the  nscessOl^ 
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Aa  an  ilhutratiQB  of  this  rule^  that  At  aai^  [  { J6  } 
tier  csanot  bind  the  ship  (or  a  debt  of  hia  own, 
the  followiiig  case  is  rektted  by  Loccenhu  (x).  The 
maMer  of  a  ship  beiag  in  a  Spamah  port,,  and  hariag 
o^tosed  the  ■  aUj^  to  seizure  by  his  neglect  to  comply 
widi  a  particular  ivgulation  of  the  country,  entered  imo 
an  agreement  irith  a  person,  who  was  suf^KMed  to  pos- 
MU  sufficient  infloeace  to  obtain  the  restitution  of  the 

<-  ship,  to  pay  him  a  very  considerflble  sum  with  maritime; 
interest,  if  hp  shouhl  procure  the  restitution  of  the  ship, 
ttnd  she  ahouid  afterwards,  return  home  in  safety :  -  and 

.  fior  securing  the  payment  executed  an  mstmrnent  in  the 
nature  of  a  bonomry  boAd.     By  the  interest  of  the  per-  , 
son,  with  wl^m  the  agrcuAent  was  made,  the  ship  was 
restored  ;  and  afterwards  returned  home  in  safety  ;  and 

'     '        {x)  Lib.  2.  c.  6.  i.  12. 

ttcpeooes ;  aor  if  the  owner  have  agmta  or  cooaignecB  at  the 
pom,  who  have  funds  Qr  are  bound  to  afibrd  mMDS  for  this  pui^- 
pose.  For  the  right  exists  only  in  case  of  necemity.  ftncher 
A  Co.  T.  Conyngham,  2  Peters.  Adni.  Rep.  295.  In  the  case 
of  Cdpisiflo  V.  Perez,  2  Dall.  Bep.  1 94,  the  Supreme  Coart  of 
PennsyUania  held  the  same  doctrine,  that  the  master  cannot 
itypothecate,  nJiile  there  are  goods  <tfhii  own,  or  of  his  owners 
onboard.  But  this  doctrioe  ha^  been  doubted.  Lex.  mere.  Amer. 
p.S55.  But  however  this  may  be.ia  cases  of  necessity  and 
where  the  master  cannot  otherwise  piDcare  the  money,  he  may 
borrow  it  on  bottomry  and  hypothecate  the  ship  for  the  repay- 
ment, as  well  ^  the  port  of  destination  as  at  any  other  fi^^ign 
port  R«ade  V.  The  Commercial  Insurance  Company,  3  John. 
Hep.  352.  Nor  does  it  make  any  diflereiice  that  the  ship  is 
chartered,  and  the  master  is  appointed  by  the  charterers.  Breed, 
&«.  V.  Ship  Venus,  Di^.  Covt  of  MaMschuaeU^  1801,  MSS. 
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he  iBBtituted  a  sait  agaimt  the  ship  upon  Ac  inau^iioeot 
executed  to  him  by  the  master.  But  it  w«^  determiae^ 
tlttat  the  ship  and  ownen  wer^tnot  chargeable  by  thi^ 
contract. 

38.  It  should  be  ohserved  of  theu  securities  in  genr 
end,  that  if  they  are  given  at  differrat  periods  of  a 
voyage,  and  the  rake  of  the  ship  ia  insufficient  to  dis-. 
charge  them  ,  all,  the  last  in  point  of  date  is  entitled  ti) 
ppority  of  payn^nt,  because  the  last.  Ipan  ftunished.  th< 
means  of  preserving  the  ship,  and  without  it  the 
1 157  ]  former  lenders  would  entirely  have  lost  thpr 
security  f  aalvamfecit  totmtfignoria  catuam  (y}» 

S9.  The  valine  of  the  idiip  and  freig^tf  supposing  tt^ 
ship  to  reach  the  [Jace  of  destination,  may  sometimff 
he  thought  an  insufficient  security  for  the  amount  of  the 
e^>ence9  of  the  repairs,  &c.  necessary  to  put  the  ship 
into  a  condition  to  proceed  with  its  cargo  and  .perform 
the  voyage.  In  such  a  case  of  necessity,  it  has  be^i 
always  held,  that  the  master,,  if  he  cannot  otherwise  ob- 
tain mosey,  may  sell  a  part  of  his  cargo  to  enable  him 
to  convey  the  residue  to  the  destmcd  port  {z) ;  and  it 
has  late^  been  very  solemnly  decided  in  the  Court  of 
Admiralty,  that  die  master  may  hypothecate  the  cargg 
as  weU  as  the  ship  and  freight  (a).  An  Imperial  ship 
coming  from  the  Mediterranmn  with  a  cargo  of  fruit  to 
London^  was  driven  into  Lisbon  to  refit.  An  estimate 
and  survey  were  made  under  the  authority  of  a  Court 
at  LaSc/rL,  and  it  was  declared  by  the  surveyors  that  the 

(li)B3iAi!rt/i»et.(iuat.Jirr.Fub.  mto,  SRob.  A.  B.  240,*  He  ih- 
iiS.  l*c-  19-  BUumentof  hypatliccationuBed  on 

(t)  Post,  part  3.  cli»p-  3-  sect-  B.    this  occasion  "will  be  found  in  the 
(aJTbeGsATiTVOiSB,  Mm-    ^pendixto  thisTnktfBe,Nll.lV- 
*  And  poM,  put  3-  di.  3.  MCt.  8. 
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atii|i  was  of  suffident  value  to  vattant  the  repairs.  The 
suin,  for  which  the  deed  of  hypothecation  W2x  executed, 
ezteeded  the  estimate  bf  the  ship  in  its  damaged  cofv 
dition,andofthe  freight, by^  sum,  which  was  supposed 
to  be  about'  eqoal  to  die  charge,  that  would  fall  upon 
ttie  cargo  for  unloading,  warehousing,  8cc.  The 
ship  arrived  at  Ijmdan;  and  the  loan  not  bemg  [,158} 
discharged,  die  creditor  instituted  a  suit  jn  the 
Court  of  Admiralty  against  th^  ship  and  cargo.  The 
ship  prodqced  consider^ly  less  than  its  estimated  value, 
on  account  of  its  being  a  foreign  ship,  and  the  impoasi- 
iHlity  of  obtaining  a  register  ibr  it.  It  wtts  admitted, 
tfiu  the  question  as  to  Uie  validity  of  the  hj-pothecarion , 
<A  the  cargo  had  never  been  actually  contested  and  de> 
cided  in  this  country ;  but  several  precedents  of  pro- 
fceedings  in  the  Court  upon '  similar  cases  were  found 
among  the  records  of  the  Court,  and  it  was  agreed,  that 
the  practice  of  hypothecating  the  cargo  in  such  cases 
■mx  frequent  among  merchants.  It  did  not  appear 
vhelher  or  no  the  master  had  an  opportunity  of  sendiijg 
the  cargo  by  another  ship :  but  the  learned  Judge  of  the 
Court  held  that,  according  to  all  the  authorities  on  the 
eubject  of  transhipment,  the  master  was  not  bound  to 
tranship,  land  thinking,  tq>on  the  view  of  all  the  circum- 
stances of  the  case,  that  the  master  had  acted  for  the 
best  according  to  the  appearance  of  things  at  the  time, 
'decided  that  the  hypothecation  df  the  cargo  was  valid ; 
considering  the  hypothecation  of  tht  -whale  to  be  both  in 
its  principle,  and  in  the  consequences,  thu  might  ordi- 
narily resuh 'from  it,  exactly  analogous  to  the  sale  of  « 
par*.     On  account  of  the  grent  importance  of  the  ques* 
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where  a  ship  was  m  chart«red  on  a  voyage  to  Bristol,  m  Eag- 
[tad,  and  back  to  Boston,  ind  on  the  voyage  (ma  Bristol,  thi' 
■hip  vrai  compelled  to  go  into  Kinsale  in  Ireland  to  refit,  and>' 
there  the  necessaiy  sum  ms  advanced  by  a  penon  connectU 
in  businest  with  the  charterers,  and  a  bottomry  bond  takeit  ia- 
their  name  fer  the  amount,  and  afterwards  the  ship  and  freight 
were  libelled  in  the  District  Court  of  Massachusetts,  Dooti  J. 
decn^ed  in  favour  of  the  bond.  And  the  learned  Judge  said, 
that  he  dtd  not  find  any  authority,  either  from  decided  cases  or 
general  principles  to  introdgce  the  limitations  contended  for  in ' 
that  case,  either  as  to  the  rights  of  the  master  or  the  charterers. 
That  the  niMter,  although  appointed  by  the  charterers,  most 
be  considered  as  approved  by  the  owner,  and  had  the  same  au- 

'  thority  33  if  appointed  by  him,  and  thataltboagh  the  charterers 
might  have  advanced  their  money,  and  have  recovered  the  a- 
mount  on.  the  covenant  in  the  charter-party,  yet  they  were  not 
bound  so  to  do ;  and  by  entering  into  die  bottomry  contract, 
they  wared  their  remedy  on  the  charter-party  for  the  advance 
so  made.  Breed,  &c.  v.  Ship  Venu),  lSOS,MSS.aBte  ]35,note. 
But  although  a  ship  be  well  bottomed  by  the  master,  yet  it 
does  not  follow  that  the  lender  on  bottomry  is  entitled  to  the 
marine  interest  in  all  cases.  If  the  voyage  has  not  commenced, 
by  default  of  the  owner,  althongh  his  right  to  admiralty  process 
is  not  devested,' yet  he  is  not  entitled  in  ordinary  cases  to  tbe 
full  marine  interest,  for  the  court  of  admirmlty  may  moderate 
at  their  discretion,  the  marine  interest,  in  proportion  to  the  ac- 
tual hazard  incurred  bv  the  lender.  Wilmer  v.  Tbe  Smtlax, 
Maryland  District  Court,  1 S04-,  2  Peters.  Adm.  Sep.  293.  So 
where  tbe  ship  and  cargo  are  owned  by  the-  same  persona,  if 

.  the  advances  are  made  by  d  cmjigrtee  or  agent  having  fhnds 
in  his  hands,  or  usually  giving  credit  to  the  owner,  or  nuder  cii- 
cumitances  that  shew  he  made  the  advances  upon  the  persooat 
respooeibiliiy  of  the  owner,  \h&  court  will  not  allow  the  marifta 
iuleresL  Rucher  tc  Go.  v.  Conynghamj  2  Peters.  Aidm>  Rep.  20S, 
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So  if  such  ooDt^oee  tuu  in  any  my  taken  a^nntage  of  the , 
party's  sitnatiom  or  diverted  the  funds  in  hishaadi  to  other  ob- 
jects, which,  though  consirtent  with  the  owner*!  orders,  are  not 
in^ispentible.  Keads  t.  The  Cominervill  Insurance  Cqmpany,  3 
Jviba.  Rep.  332.  Bat  it  most  not  be  considered  from  these 
cases,  tfiat  mck  a  cooaignee  miy  not,  under  circumstances^ 
become  the  valid  holder  of  a  bottomry  bond.  A  consignee  not 
in  the  habit  of  dealing  nith  or  crediting  the  owner,  a&d  not 
having  any  goods,  fends,  or  eecarity  at  the  time,  seems  under 
na  obhgstion  to  risk  tm  property  without  the  usual  and  ade- 
quate compensation  a«d  security.  2  Peters.  Rep.  223.  So  the 
'CansotatQ  del  Mare,  art.  1  Oi.  {3  Rob.  240,)  direcU  that  if  the 
*  merchant  is  present,  having  money,  he  shall  lend  it  i  if  he  has 
not  money,  the  mastar  may  sell  part  of  the  cargo,  ghmg  him  a 
hat  OH  the  ihipfor  Ids  atcurily.  The  merchant  here  alluded  to, 
is  the  owner  of  the  goods,  and  bis  rights  do  not  seem  to  rsi^ 
firotfi  those  of  a  consignee  of  the  caigo,  vihetijreighted. 

But  a  bottomry  bond  oo  an  enemy's  ship,  is  not  aa  interest 
which  id  protected  on  capture.  And  therefore  where  in  a  time 
of  ixML-e,  a  British  merchant  had  taken  a  bottomry  bond  on  a 
Fr<.ii<:h  ship,  which  was  captured  in  the  aubset^aent  war,  Sr  W. 
.Scoti  held  that  the  claim  on  the  ship  was  invalidated  by  the 
cap.ture  and  at  an  end.  The  Tobago,  5  Rob.  Adm.  194. 

A  bottomry  bond  is  preferred  to  every  other  claim  or  privi- 
lege .for  the  voyago  on  which  it  is  founded,  except  seamen's 
wa^e%  But  this  right  of  preference  or  lien  tnay  be  lost  by 
*  laches  01  delay,  when  \he  interests  of  third  persons  intervene. 
The  right  therefore  should  be  followed  up  with  reasonable  dili- 
gence. Blaine  v.  The  ship  Charles  Carter,  4'  Cranch.  Rep.  323^ 
■Hie  Jacob,  4  Rob.  Adm.  Rep,  245. 

And  when  the  vpyage  has  not  been  performed,  but  the  ship 
lias  been  lost,  the  right  to  recover  on  the  bottomry  bond  is  gone 
ftcever,  though  a  compensation  in  the  nature  of  salvage,  may 
Jaav*  st^M^uenlly  accrued  to  the  owner.    Therefore  where  tba 
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OTHwr  of  aihip  executed  abottcxary  bond  for  SOOJLon  theilup 
for  a  Yoytgp  to  the  WcK-lndie*  and  back^  and  during  the 
Toyage  the  tiup  m>  captnied  and  coadeiUMd  n  a  British  Couii 
or  Vice-Admiratty,  and  the  ship  was  jwld,  and  afterwaitU  the 
debree  tS  oonHemnation  was  rerened  in  lb*  high  Coort  of  A|k- 
peah,  and  corapemation  awarded  to  the  owner  by  the  comini*- 
■iooeia  sitting  trnder  the  treaty  between  the  United  States  and 
G.  BntaiUf  and  after  compensation  was  received  by  the  owner, 
an  action  was  brooght  on  the  bond,  the  Sopreme  Court  of  Mas- 
SBchnsettB  held  that  die  plaiatiB'  had  do  right  to  recoTcr  on  tbo 
bond,  the  ship' baring  been  kst  by  the  perils  enomerated  Id 
the  condition ;  and  that  if  any  rigbt  to  recover  the  amount  ex->- 
itted,  it  maat.be  sought  in  another  fum  (rf  action.  A[^letoa  t^ 
CrowninshieU,  3  Mais.  Kep.  443. 
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CHAPTEE  THE  FOURTH". 


OF  THE  ^EBAVJOVR  OF  THE  MASTE,R  AyB 

'   jajRUVERS. 


..Th 


,  HE  great  trust  reposed  in  the  maater  by  the 
owners^  and  the  great  authority  whidi  the  law  has  ve«» 
ted  in  him,  require  on  his  part,  and  for  his  own  sake, 
no  less  than  for  the  interest  of  his  employers,  the  ut- 
most fidelity  and  attention.  For  if  any  injury  or  loss 
happen  to  the  ship  or  cargo  by  reason  of  Ma  neg^- 
gence  or  misconduct,  he  is  personally  responsible  for  it ; 
and,  although  the  merchant  may  elect  to  sue  the  owners, 
thc^  will  have  a  remedy  against  him  to  make  good  the 
daiiKtgjes,  which  they  may  be  compelled  to  pay.  So,  if 
he  make  any  particulu'  engagement  or  warranty  wi^ 
out  a  sufficient  authority  from  his  owners,  although  the 
owners  may  be  answerable  to  the  persons  with  whom 
he  contracts,  by  reason  of  the  general  power— 
belon^ng  to  his  situation  and  character,  he  is  in  [  161  ] 
like  maimer  responsible  to  the  owners  for  the  to- 
jury  sustained  by  them  in  consequence  of  his  acting  be- 
yond, or  in  violation  of,  die  particular  authority  given 
to  him  (a)  (I).  -^ 

(a)  The   ownera    are  also   ftn-  uonen  nf  tlw  Navy,  tnS  «  nsTd 

fWt-i-aWe   for    ilamnge   done    by  offictr  be  on  bourt^  Mid  have  the 

tbcir  ship  to  anotbcr  t^iougfa  nt%-  oommuid.    fUtcher  v.   BnuUick, 

licence  i   and  this   altbou^  the  3  New  itf  p.  C.  B.  182- 
anip  be  chiirUred  to  tlie  Commis- 

(1 )  Ttie  law  of  tbia  secUon  is  fiilly  racogniaed  in  Parriance, 
Ac.  T.  Angus.  1  DaU.Rep.l80.    The  court  there  said  that  it  it 
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3.  It  is  impoasible  to  bume  ray  set  of  genci^  ndea 
competent  to  enforce  tbe  peHbrinance  of  aU^e  civil  6b- 
ligztionK  of  «  person  of  this  description,  Mtd  tbe  Lep»- 

»  wroBg  powtion  that  m  ouster  of  t  ship  is  not  umrenkble  for 
■n  mror  im  judgmait,  but  only  far  the  fault  of  tha  heart  in  civil 
matti^  Reasonable  cue,  attention,  prudence,  and  fidelity, 
are  expected  from  tbe  ouster  of  a  ship,  and  if  any  misfortune 
or  nischief  ensues  from  the  want  of  them,  either  in  himself  or 
liis  mariitera,  .be  is  responsible  in  a  civil  action.  And  in  Talbot 
«.  Tbe  owaers  of  three  Brigs,  1  Dall.  Rep.  95.,  tbe  le^xmn- 
bility  of  theownere  for  the  default  of  the  master  is  fully  recog- 
nised. And  it  seems  that  proceedings  may  be  instituted  in  the 
admiralty,  to  recover  dama^  from  tbe  oirners  for  the  toMs  of 
the  master,  and  by  them  agEun  in  the  admiralty  to  recover  their 
damages  front  tbe  master.  See  the  same  cases  nbi  supra.  So 
'  damii^e*  may  be  recovered  against  the  owner  m  a  suit  in  the 
admiralty  for  ranninf;  down  a  ship.  The  Thames,  S  Rob.  Adm. 
Hep.  SOS.,  or  against  tbe  owners  of  a  prinleer  for  injurtee  date 
to  the  ship,  m  ill  treatment  of  tbe  crew  by  the  ci^vtors.  Aie 
Fire  Darner,  6  Rob.  Adm.  Rep.  316.  See  also  the  St  Joan 
BaptisttkS  Rob.  Adm.  Rep.- 36.,  and  tbe  cases  cited  in  note, 
ante  p.  1 00. 

The  owners  of  a  ^ip  may  at  dieir  pleasure  dismiss  ifte  mas- 
ter. Upon  a  general  retainer  for  no  particnlar  voy^,  they 
may  dismiss  him  without  cause  assigned.  Bat  if  he  be  retain- 
ed for  a  particular  voyage,  and  has  signed  bills  of  lading  ic, 
he  may  maintain  an  action  for  a  wrongfol  dismission,  in  which 
damages  may  be  recovered  proportionate  to  the  injury.  Mnt- 
gomcry  v.  Henry,  &c.  2  Peters.  Adm.  Rep.  391.  1  Dall.  Rep. 
49.  S.  C.  An3  a  court  of  admiralty  wilt  dispossess  a  master 
thoQgh  he  be  a  part-owner  upon  application  of  the  majority  oC 
tbe  ownen  in  interest.  The  New  Draper,  *  Rob.  Adm.  Rep. 
2S7.  ' 


jNGoogle 


\ 


OP  MASTER  ASB  ITABIVERS.  185 

■latare  of  ^s  coaoay  has  vflry  prudently  declined  the 
attempt.  WIA  respect  however  to  the  mariners,  whose 
daty  is  muth  more  sim^,  the  Legislature  has  intro-' 
duced  a  few  veiy  important  rules  (*),  which  were  at 
first  confined  to  ships  sailing  from  thw  country  to  parts 
beyond  Hie  seas  ;  and  afterwards  extended  to  the  Brit- 
ish colonies  io  America  (c).  Similar  provisions  have 
b«en  since  made  with  respect  to  vessels  of  the  burthen 
of  one  hundred  tons  and  upwards,  employed  in  the 
coasting  trade,  and  going  to  open  sea  (d).  (l) 

S.  By  these  rules,  the  contract  for  service  must  be 
made  with  the  master,  by  a  written  agreement  signed 
by  Mm  and  die  mariners  (r).  If  aft«r  entering  into 
sudi  an  agreement,  a  mariner  deserts  or  refuses  to 
pioceed  on  the  voyage,  he  forfeits  to  the  owners 
all  the  wages  th^  dae  to  him,  and  a  Justice  of  [  162  ] 
the  Peace  may,  on  complaint  of  the  master, 
owner,  IX- .person  faaviag  charge  of  the  ship,  issue  a 
warsant  to  ^|wehaid  him,  and  in  case  he  refuses  to 
liroceed  <m  the  voyage,  and  does  not  assign  a  aufficiwk 

(b)  2  Gtt>.  2-  c.  36. 

■   f  ej  2  Geo.  3.  c.  31. 

((Q  31  Gn.  3.  c.  39. 


(l)  The  Congreu  of  the  United  States  hare  also  passed 
Mxne  statutes  for  the  regulation  of  seamen  employed  in  the 
merchant  tervice,  and  in  the  coasting  trade  and  Ssteries.  These 
legnlatioos  apply  to  ships  bound  to  a  foreign  port,  and  to  ships 
of  fifty  tons  and  upwards  emplt^ed  in  the  coasting  trade,  from 
«  pan  of  one  state  to  a  port  in  any  other  than  an  adjoining 
state  ;  and  to  ships  of  tnenly  tons  and  upwards  employed  in 
dw  fisheiies.  Act,  20.  July,  1790.  1  U.  S.  L.  iSi.  Act,  I6. 
Febnary,  1792.  2  U.  S.  L.  I$. 
D2 
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reason  for  lus  refusal,  nay  coninit  him  -ts  hard  labow 
in  the  house  of  cwrcctioii,  for  not  more  than  thirtiff  nor 
lesB  than  fiurUen  days  (/).  If  he  absents  himaelf  from 
the  ship  without  the  leav^  of  the  master^  or  other  chief 
officer  having  the  charj^  of  the  ship,  he  forfeits  tunt 
days  pap  for  every  each  day's  absence,  to  the  use  oC 
Greenwich  Hospital  (j').  And  in  the  case  of  foreig;n 
voyages,  if  uptHi  the  ship's  arrival  at  her  port  of  deliv- 
ery here,  he  leaves  it  without  a  written  discharge  from , 
the  master  or  other  pcraon  having  the  charge  of  the 
ahip,  or  if  in  the  coasting  trade  he  quits  the  ship  before 
diie  voyage  is  completed  and  the  cargo  delivered,  or  be- 
fore the  expiraticn  of  the  term  for  which  he  engaged, 
or  before  he  has  such  a  discharge  in  writing,  he  forfeits 
one  month's  pay  to  the  same  use  (A).  But  these  pro- 
visions do  not  extend  to  debar  any  seaman  from  enter- 
ii^  to  serve  his  Majesty  oa  board  any  of  his  ships  (>).  (I) 

(/12CW.2.c.36.».3Bi4,»nd  (A)  30e».2.  c.  36.  ..  S.sndSl 

01  G«^  3.  c.  39.  J.  3.  Gf.  3.  c.  39.  *.  i. 

(g)  3  Geo.  Z  c.  36.  *.  S.  md  31  (r)  3  Ctt.  3.  c.  36.  t.  13-  ai^  31 

Oh.  3.  c.  30. «.  4.  Cm.  3.  c.  39.  >.  4. 


(l)The  ActofU.S.  20.July,  1790,(1  U.  S.  L.  13*.  chap. 
29.)  requires  that  in  voyages  to  a  foreign  port  from  the  U.  S^ 
and  ia  coasting  voyagestoanyothertli3nanadjoiningstate,the 
contract  tor  service  must  be  msde  in  writing  or  in  priot  by  the^ 
master  with  the  mariners,  sect  1. :  if,  after  entering  into  such 
an  agreement,  a  manner  does  not  render  hiiiuelf  on  board,  or 
deserts  so  that  tb«  ship  proceeik  to  sea  without  liim,  he  forfeits 
a  sum  equal  to  the  advance  wages  paid  bim  over  aiid  beside 
■neb  advauce  wages,  sect.  2.  :  s  justice  of  peace  may,  upoi^ 
complaint  of  the  master,  issue  a  warrant  to  apprehend  a  desert- 
ing mariaer,  and  may  coi&mit  him  to  the  house  of  correction 
or  common  gaol,  there  to  temain  uutil  the  ship  is  ready  to  aai^ 
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4. .  By  tk>  coiBiboD  Ittv,  thciusterluaautfioiirrovef 
all  the  muinen  on  board  the  ship,  and  h  is 
their  dutjr  to  6b«if  hk  commaiub  ia  all  lawful  [  163  } 
duuun  idadng  to  the  navigation  of  the  ship, 
Vkd  the  preservation  of  good  order ;  and  soch  obedienc* 
Aey  expressly  promise  to  yield  to  him  by  the  agreement 


on  her  voyage^  sod  than  to  catwe  him  to  be  delivered  to  the 
inaBter.  Kct  7.  If  a  ajariaer  absents  himself,  ivitboat  leaTs. 
after  the  time  agreed  on  for  him  to  render  hinuelf  on  board  at 
the  commeocement  of  the  voyage,  he  forfails  one  dayt  pay 
for  every  hour  of  absence,  sect.  2 :  if.doring  the  voyage,  he  ab- 
sents himself  without  leave  for  \em  tbtm /ortp-eigit  hmrs,  ht 
forfeiu  three  day»  pay  for  every  day's  absence ;  but  if  the  ab- 
seiKX  exceed  forty-eight  honrs  at  one  time,  he  ferieits  all  his 
wages,  and  all  his  goods  and  chattels  cm  board  itn  ship,  or  in 
any  store  where  they  may  have  been  lodged  at  the  time  of  the 
ilaseitioii,  and  be  moreover  liable  to  pay  tbe  ovraei's  dannge* 
occasioned  by  the  hiring  another  mariner,  sect.  5.  Fishermen 
engaged  in  the  fisheries  are  liable  to  like  penalties  fib*  desenis^ 
«Lnd  may  m  like  manner  be  apprehended  by  warrant  from  a  jw- 
tioe  of  the  peace,  as  mariners  in  the  merchant  sarvice.  Act, 
16.  Feb.  1792,  ch.  S.sect.  4.  And  the  hshing  contract  most 
be  in  writing,  signed  by  the  skippM*  and  die  fisherman,  and 
Gounterugncd  by  tbe  owner,  id.  sect.  4.  The  penalty  ibr  not 
complying  with  tlie  act,  in  this  particular,  i*  a  forfeiture  of  the 
bounty  granted  by  the  act.  ib.  sect  \. 

On  tbe  o^ier  hand,  if  a  ship  bound  oa  a  foreign  voyage,  after  . 
die  voyage  is  begun,  and  before  leaving  the  land,  is  foond  to 
be  leaky  or  unfit  in  her  erew  or  equipments  to  proceed  on  tb» 
voyage,  the  mate  or  chief  officer,  and  a  majority  ofthe  crew  may 
require  tbe  ship  to  stop  at  the  Srst  eonrenient  port,  and  have 
&e  slup  sarreyed,  and  if  necessary  fiilly  equipped  and  fully  re- 
pared,  nndet  the  diractioii  of  the  District  Jodge  or  a  justice  ttf 
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KsusD^  iwdf  for  their  Mwke  (i)«  !■  ^aae  of  diaobc- 
dicnce  or  dismtdeiif  oowdart,  he  m^  liw  fiJy  camot 
tbem  in  a  ■■"™""-  —wm**!-  ;  hia  authwity  in  tfait  n>> 
■pect  being  JBialogoiM  tndiatof  a  patent  over  fait  cfaild^ 
<v  of  a  master  over  his  apfivodice  or  BcbolH  (/).  Snck 
an  a»td>onty  is  absdiitaly  necesaary  to  &e  s^ety  of  the 
ship,  and  of  the  lives  of  the  peraons  on  board.  Bat  it 
behoves  the  master  to  be  very  oarefiil  id  the  exercise  of 
it,  and  not  to  make  his  parental  paver  a  pretext  for 
cruclty  and  oppression.  Hie  framers  of  the  ancient 
nurinc  ordinances  ^pear  studiously  to  have  avoided 
me  mention  of  this  power.  The  French  ordinance  (si^ 
specifies  certain  particular  modes  of  punishment,  wUdx 
the  master  may  inflict  oo  "  drunken  and  disobedient 
**  mariners,  and  those  who  ill-treat  their  comradca,  or 
other  like  faults  in  the  course  of  their  voyage," 


,{il-)  See  Jpfiautx,  Ko.  V.  dMcipulti^  doninos  in  terrot  vtA 

CO  Mapsli-rniillamhibet  juris-  familiires.     Cataregii,   ttsc.    136, 

dietumem  inf;ent«ii  ■«■«»  nxn-  b.  H.tttf4^  r(ilM,oitthe  frtticlk  ■ 

lun.   Bed  quindiim  lantum  teeona-  Ordinaux,  torn.  1.  p.  449.  See  also 

micampottstatemvcldJ'iciplmaia,  Ordjn.  of    PhiL    2.  A.  D.    1553. 

(|HW<p>e  ad  ferencuti^ttMnen,  3U^.  19.  J^Otg,  hook  Z  ch.  3. 

pro  cnrrip.-n<ia  insolcnlia.  et  male  aecl  12.  and  ihe  case  of  H'aUim  v. 

%  -nA  fen  Ucent'ii  nituUnini  Chritlit,  2  Bos.  and  PuIL  2S4. 


et  Tectonm  >  que  madmodu  ny  m        (n)  lif .  2.  tit.  1. .  Du  CapiuiiiiB^ 
tenet  patcr  in  filioa,  magister  in    art.  23- 


the  peace.  Act,  20.  July,  1790,  ch.  20.  s«ct.  S.  And  evvty 
ship  0f  one  htutdred  aad  fifty  tons  and  apwatdii  navigated  by 
tai  or  ragre  permns,  and  bound  on  -a  foreign  *oyaf(F,  is  reared 
.  to  b«  provided  with  a  medicine  chest  for  the  us*  :«f  the  txew, 
'  under  Ihe  peqalty  of  the.vnuster'a  paying  for  all  advice,  medi- 
cine, and  sttendaoceiOf  physicians,  which  any  of  the  crevraiay- 
Maod  in  need  o(  in  csk  of  nckaets.  id.  *scL  8.  Aad  slupa 
bo— d  <Q  a .T<yagii  acrgg  the  Atlantic  Ocesnsball,  at^Jaat  i 
poitfrcaa  Nh«9M*  iJwy  wil,  have  snboard,  under  deck,  at  kaat 
nxty  gallons  of  int*Br,one  faaodrsd  pgaadsofnlted  flarii>Btoi^ 
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butU  feqobMtlw-caBseatof  tfaesteeraiuiitaid 
mMtK^i  by  the  law  of  England  muiti  consent  is  [  164} 
a«c  requim) ;  nevcrthetess  the  laastor  should 
except  in  cases  xeqairiog  his  imnwtiatc  interponooa, 
take  the  sidvicc  €>f  ihc  pnsoos  next  below  him  in  mt- 
tkorky,  m  wdl  to  prevcot  the  opeialjoa  of  passioa  in 
tuB  owD  bneast,  40  to  secure  witnesses  to  the  proprie^ 
of  hie  ccmduct.  For  Jhe  master,  on  his  return  to  this 
country  mi^  be  called  uptMi  hy  action  at  law,  to  amwei' 
to  a  mariner,  who  has  been  beaten  or  imprisoned  by 
}»ni,  or  by  Us  order,  to  the  course  of  a  voyage  ;  and 
for  the  justification  of  his  conduct,  he  should  be  able  to 
shew  not  only  that  ,there  was  a  sufficient  cause  for  chas* 

and  one  hunilrFd  pounds  of  wholetome  skip  bread,  for  every 
person  on  board  tbe  ahip,  over  and  betides  lucb  other  prot isioni, 
stores  and  live  stock,  m  sfaatl  by  the  master  or  psnengeri  be  put 
OB  board,  and  in  like  (HVportion  for  shorter  or  kmger  voyages. 
And  in  case  tbe  same  shall  not  be  provided,  the  master  rs  liable 
to  pay  lo  n(A  ef  the  CKW,  one  days  wages  beyond  the  wage* 
agreed  on,  for  every  day  they  shall  be  put  on  short  allowance^ 
to  be  recovered  in  the  Mme  manner  as  their  stipulated  wages. 
id.  sect  9.  Where  in  the  course  of  tlie  voyage  these  articlet 
cminot  be  obtained,  their  equivalents  in  quantity  and  tjaality 
should  be  obtained,  and  in  such  cases  the  rations  allowed  in  the 
navy  of  Ute  U.  S.  (Act,  I.  July,  17S?,  sect.  7.)  secoMapropeT 
rule.— — V.  Ship  Washington,  1  Peters.  Adm.  Rep.  2 1 9.  And 
the  compensatiMi  for  short  allowance  will  be  made  to  mariners, 
ivho  in  the  coarse  of  the  voyage,  whip  at  ajbrtign  port.  Gard- 
ner, ftc.  ▼.  Ship  Nevr  Jersey,  I  Inters.  Adm.  Rep.  223. 

A  reomt  act,  Q.  March,  1 S05,  eh.  88.  (7  U.  &  L.  301.)  esiacts 
ttnit  a  medtcine  chest  riialt  beprovided  for  every  ship  of  snaMty 
jSetr  fmif,  navigated  by  six  persons  in  riie(vMe,indbaind  ftotn 
the  Uahed  States  to'thoWsM-Indies. 
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tUeraent,  but  stso  that  the  chaadsemcnt  itsctf « oa  fAucms- 
blc  and  moderate,  odterwise  the  mariner  foay  reeovep 
damages  proportionate  to  the  iajury  received  (n).  And 
if  die  master  strike  a  marine^  withont  cause,  or  use* 
deadly  weapon  aa  an  instniment  of  correetioD,  wheref 
moderate  correction  may  be  inflicted,-and  death  ensue, 
he  will  be  guilty  either  of  manslaughter  or  murder  (o)^,' 
according  to  the  rules  and  distincticHu  of  the  criminst 
law  offn^/oT^i^iii  analogous  cases,  all  of  which  are  a[^li- 

cable  to  persons  in  diis  situation  ;  and  by  the 
[  165  ]  late  extension  of  the  jnriadiction  of  ifae  commis- 

siotiers  appointed  for  the  trial  of  ofienccs'  con*-! 
mitted  at  sea,  aU  offences  ccwimitted  diere  may  flow  bel 
tried  before  tbcoi,  and  punished  as  if  coaamkted.  ooi 
shore  {Jt)>  In  the  case  of  acteal  and  open  mutiny  by 
tb/e  crew  or  any  part  of  (hem,  the  resistance  of  the  mas— 
^r  becomes  an  act  of  aelf-de£$ace,  aiid  is  ta  be^  cansid* 
cred  in  all  its  consequences,  from  th^  point  qf  vivv.. 
The  ordinaoccfl  of  Oleron  (tj)  and  Witkuy  (r),  dechuv 
that  a  mariner  who  strikes  the.maMer,  shal^  either  pay- 
^  fine,  or  lose  his  rig^  hand ;  a  ttrange  as  well  as  crubl 
alternative,  unlinown  in  the  modem  Jurisprudence  ■  of 
this  country  (1). 


■  (n)To  »ft  »ction  of  this  sort,  the    entitled  to  g-We  in  endoncc  u 
nuwter  mutt  pksad  sjieciallT  thai    the  gamti  in 

iSe  pklntitTct  -       - 


-X  mutt  pksad  sjiecially  thai    the  ^eiKral  iuue,  for  the  piufoae 


tictdir  fault,  aad  that  he  corrected  irhich^lif  ,   .   .      , 

kim.moderatelyforit.    ThepJiun-  to  ajuMificabjoa.  iVaimv,  CAn»> 

dffhyhis  replication  may  cither  (i«,  2  Boa.  and  Pull.  22t 

deny  tti^  caiue  of  cotrectiaM,  or,  (a) Cb^mw  JBoli/'t  Ca«^58t*te 

admlttingthecauBe.inByinBisttliat  Trinli,  WT. 

the  correction  wm  excessive.     If  (f)  39  Cm.  3.  e.  37. 

the  master  doet  not  pltad  bis  jui.  (g)  An.  13. 

tificBtion  speci^ly,  he  will  not  be  (>]  An.  %i.                                  ' 


(i)  Thaj|iitb<^ty4i)d,,dnt)eB  of  the  naster  in  th*  particolara 
itated  in  this  sectiflB,  are  (i^ly  rec«gaipedi^nMiy  CHBstn  Ah* 
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a.  Bat  aUbooi^  tbe  master  may  by  farce  restrmn  the 
•ammtsaku  of  ^resit  crimes,  fae  has  ao  judicial  author- 
i^  to  punish  tho  criaunal,  but  ought  to  secure  hib  per- 
•Mt  ukd  cause  him  to  be  brought  before  a  proper  tribu- 
nal of  his  country  (s).  By  a  late  statute^  all  Justices 
of  the  Peace  are  emporrered  to  receive  informations 
touching  any  murder,  piracy,  felony,  or  robbery  upon 
Ac  sea,  and  to  commit  the  offenders  for  trial  (t).  (3) 


Distnct  Cootts  <rf'  the  U.  S.  See  Eelf,  &c.  r.  The  Maria,  1 
fgken.  Adm.'Rep.  ISQ.  Thome  r.  White,  I  Peters.  AdmT 
Ibap.  108.  Black  v.  Ship  Looiusua,  2  PMera.  Adta.  Rep.  S88? 
And  the  msHtar  WB^,  in- caSBS  of  disobedience,  correct  iheof* 
fendmg  mariner,  by  imprisonment  on  board  trf  the  ship  for  a 
iMWiiiislili  tivie,  id.  ibid.;  and  even  by  irapiuomoeat  in  a 
gvsvd'Shtp  or  comimB  gaol  in  a  foreign  port,  if  sack  puaish- 
Qeat  be  according  to  the  custom  «€  the  pott,  or  be  requved  by 
wpanMiancu.  id.  ibid,  in  the  notes.  Wuilton  r.  FaioSeld,  Bs- 
«x  S.  J.C.Kov.T.  1S07.  LefDattv.Stnnt,sametem.  Onw 
f.  Williaou,  £uex  S.  J.  C.  Not.  T.  1  BOS.  tuxt.  Sevall  J.  st  tlie 
tittings.  MS&  Oa  the  other  hand  the  law  eiyoins  oo  the  mas^ 
ter  a  temperate  dapeaaor,  and  decent  conduct  toward  MamsD. 
By  many  of  the  sea  laws,  he  fi  finable  6a  abusive  expressiww, 
at  miKonduct  tomrds  mariners.  He  riaks  the  coQsequences>  if 
he  eoaunence  a  diapiite  with  illegal  condact  uid  improper  be- 
haTiour..  The  laws,  though  often  applied  to  for  this  purpa»e, 
do  not  encourage  or  gratify  revenge ;  they  only  punish  Ittr  re- 
fbnnatiott  or  example,  1  Peter*.  Adm.  Rap^  175. 

(3)  The  Congress  of  the  U.  S.  hare  prorlded  by  statat«  (at 
the  pimishment  of  msny  crimes  committed  on  tht  high  scat, 
which  will  h^idler  be  notked.  Bat  it-  has  be«i  questioDed, 
whether  tlie  courts  of  tlie  U.  S.  bare  any  jurisdiction  ftr  the 


.«j-v  Google 


igi         PARTII.  CB%#.  tr,^— ^BEHATIOtiB 

'  4.  In  general  ^o  the  master  may  for'misbehftvioUt 
disdiarge  a  mariner  from  his  acrvice  in  AV 

1 166^  ship  (S) ;  but  in  the  A/ricantlmr  trade,  the  mas- 
ter of  a  British  ship  is  forbidden  to  do  this  on 


punishment  of  crimes  committed  on  the  high  tesa,  unless  the 
aune  be  specially  provided  for  by  statate.  In  the  Circuit  Court 
of  the  U.  S..  the  court  were  divided  in  opinion  on  the  point  of 
JBiisdiction,  Mi  a  case  of  an  assault  and  battery  committed 
at  sea,  Judge  Peters  affinning  and  Judge  Chase  denying  it 
But  in  a  late  case  ( 1 806)  where  one  Magill  (a  mate)  was  in- 
dieted  for  mnrdei,  in  killing  his  captain  in  the  haven  of  Cape 
Francois,  and  it  appeared  in  evidence  that  the  Mow  was  giVen 
OB  board  the  sbip,  bot  the  deaA  ensued  on  shore  ;  the  court 
g  of  Judges  Wa^ington  and  Peten,  ruled  that  the  di!- 
laght  to  be  acquitted,  for  tliat  the  whole  offence,  both 
Ibe  ttnkt  ud  the  death,  must  occur  on  the  high  seas  to  warrant 
the  junsdiation  of  the  court ;  but  they  ordered  the  defendant  to 
be  bmmd  oMT  to  QNMoer  at  tke  next  court  to  a  charge  t^atuntb  and 
kaiay,  and  Judge  Washington,  on  that  occasion  said,  "There 
"  are  undoubtedly  in  my  opinion  many  crimes  and  oBences  a- 
"  gainst  the  authority  of  the  U.S.,  which  have  not  been  special- 
"  ly  defined  by  law  ;  for  I  hare  often  decided  that  the  fi^ertl' 
"  courts  have  a  ccmaMm  law  juiMictien  in  criminal  cases." 
U.  &  V.  Ma^ll,  4  Dall.  Rep.  4«S.  S.  G.  1  Peters.  AdiQ.  Rep. 
166,  note.  ' 

By  the  act  of  the  U.  S.  3*.  Sep.  1789.  ch.  «0.  sect  3S.  (1 V. 
S.  I.  ?3.)  any  Jiwtioe  or  Judge  of  the  United  States,  or  any 
jostice  of  the  peace,  or  other  magistrate  of  any  of  the  U.  S., 
when  any  offender  is  feuadi'may  arrest  and  commit  him  for 
tiial,  tot  any  <ifience  commitled  ^c>inst  the  United  States. 

(2)  The  right  of  a  master  to'discharge  a  mariner  for  misbe- 
hariour,  seems  fatly  recognized  in  several  decisions  in  the  Tlia~ 
trict  Courts  of  the  U.  S.    Bat  the  misbehavioor  must  however 
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ssy  pretence  whmtooever,  unleM  be  tunw  him  over  unto 
one  of  his  Majesty's  ships  of  war,  or  to  assist  a.  ship  in 

be  of  an  aggravated  nature,  fat  slight  and  venial  ollbnces  will 
not  author!x«  a  dUchu^  'If  a  mHtiner  be  incorrigibly  dimbe- 
dkm  and  mutinous,  aad  persist  in  such  ill  conduct  j  if  he  b« 
guilty  of  crimes  or  grosi  dishonesty  ;  if  he  become  incapacita- 
ted to  perform  his  duty  from  his  own  improper  conduct,  he  may 
be  discharged  Bat  if  a  marioer  be  disobedient  and  motinous, 
and  repent  and  <^e  to  make  salia&ction  and  to  return  to  his 
duty,  the  master  is  bound  to  rriceive  him.  If  the  master  will  not 
in  nKh  case  receive  and  reinstate  him,  but  discharges  him,  th« 
maritime  laws  declare  that  he  may  follow  the  ship  and  leeoter 
his  wa^es  for  the  whole  voyage.  See  Laws  of  Oleroo,  art  xiiL 
and  ThwiM  T.  White,  1  Peters.  Adm.  Rep.  1 S8.  Relf  &  othen 
T.  Ship  Maria,  id.  186.  Atldoa  v.  Burrows,  id.  244.  jfflack  r. 
Stiip  Loatsiana,  2  Peters.  Adm.  Eep.  26a.  And  if  a  master 
wnuglully  discharge  a  mariner,  he  is  liable  to  answer  in  dam- 
ages therefor.  Atliitu  v.  Burrows  abova  cited.  Hulle  t.  Height- 
man,  2  EasL  Rep.  145.  The  same  Isnv  applies  as  well  to  the 
mate  and  subordinate  (^cers  as  to  Uw  marisera. 

When  a  ship  is  sold  in  a  foreign  coastry  and  the  ctew  db- 
eharged,  and  when  a  mariner,  a  citiaen  of  the  U.  S.,  w  wilh  Ma 
ou*  ctmsttU  diteiargtd  ia  %  fore^coontiy,  the  master  most  pay 
into  tha  luitds  of  the  American  Ccsisul  or  agent  at  the  pc»t  of 
discharge,  for  every  mariner  m>  discharged,  three  months*  pay 
«T«r  and  besides  his  wages,  two  thirds  thereof  to  bapaid  by  tb4 
consni  or  agent  to  the  mariner  discharged,  upon  his  engage- 
ment, on  board  any  ship  to  retam  to  the  U.  S.,  and  the  othee 
thud  to  be  retained  for  the  purpose  of  areating  a  fund  for  the 
passages  of  mariners,  dtizeqa  of  the  U.  Sw,  desinnis  of  reUiming- 
thereto,  and  for  the  maintenance  of  American  aarinei^  who 
are  destituto  at  such  foreign  port.    Act,  38.  Febnuu;f,  1803* 

ch.  62.     6  U.  S.  L.  206. 
E2 
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actual  distress  (a).  And  in  this  trade,  *'  if  any  offcer^ 
**  mariner,  or  seapian^  shall  behave  in  a  riotoua,  sediliouty 
**  er  tmginous  manner"  the  master  may  put  him  into 
confinement,  but  must  within  twenty-four  hours  report 
to  the  commander  of  any  of  his  Majestj^s  ships  present, 
or  within  a  convenient  distance,  who  is  authorized  to 
enquire  and  examine  upon  oath  into  the  cause  of  com- 
plaint, and  grant  such  remedy  as  the  case  may  require ; 
if  no  such  ship  is  present,  the  cause  of  complaint  may  be 
examined  into  by  the  master  and  two  officers,  in  the  pre- 
sence of  the  ship's  company;  and  if  it. shall  Be  judged, 
necessary  for  the  safety  of  the  ship  and  cargo,  to  con- 
tinue the  offender  in  confinement,  such  determination 
shall  be  drawn  up  in  writing,  and  the  reasons  of  the 
resolutions  stated  at  large,  and  signed  by  the  master  and 
t\vo  officers,  which  they  are  to  report  without  delay  .to 
the  commander  of  the  first  of  his  Majesty's,  ships  they 
may  fall  in  .with,  and,  in  default  thereof,  to  the,  g^vei'- 
nor  or  chief  officer  of  any  Britiak  fort  in  Africa^  or  the 
governor  of  any  of  the  Weat-India  islaoda,  on  arrival  at 
any  port  or  road  therein,  that  proper  measures. mjiy  hit,. 

taken  to  bring  the  offender  ,to  justice  (*).• 
[  167  ]    .  7»  The  term  iarratrtf,  which  is  often  up«d  ut 

well  by  foreign  writers,  as  those,  of  oux  own  na-: 
tion«  IS  generally  understood  in  this  and  in  most  other 
countries  to  denote  a  fraudulent  act  of  the  master  or 
mariners  committed  to  the  prejudice  of  the  owners  of  ' 
the  ship  (tf)  (1).     In  France  it  is  often  used  in  a  more 


Cjr)  EoKTi^on,  torn,  1.  p.  3 


(1)  Barratry  w  a  fraudulent  breach  of  duty  by  the  master  in 
respect  to  his  owners,  or.  in  other  words,  it  is  a  breach  of  duty 
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eiilarged  sense,  and  comprehends  acts  of  mere  ignorance  . 
or  unskilfuIncsG,  not  accompanied  wi^  a  fraudulent  de- 
■■fe"  (^)-  "^h's  word  taken  even  in .  the  more  Unuted 
sense,  in  wliich  It  is  used  in  this  country,  does  not  de- 
fiominate  any  species  of  crime  punishable  by  law  ;  but 
several  offences  committed  by  the  master  and  mariners 
in  violation  of  their  trust  and  duty,  and  which  fall  with- 
in the  definition  of  barratry,  are  punishable  by  different 
statutes,  which  I  shall  now  proceed  to  menti(Hi>  ^ 

8*  First,  as  to  the  offence  of  wilfuMy  destroying  the 
ship.  This  is  now  punishable  with  death.  By  the 
first  statute  passed  on  this  subject,  m  which  it  is  recited 
that  "  it  often  happens  that  masters  aind  mariners  of 
m.  2.  p.  80.     Falhier,  de« 


in  respect 'to  bis  owners,  with  a  criminal  intent  or  ex  maleficio. 
And  it'mtikes  ho  diffi^rence  in  the  reason  of  the  thing  wheth- 
er the  pCEJtidice  snflbred  by  ibe  ov/ae-r  be  owing  to  an  act  of 
the  msster  induced  by  motives  of  advantage  to  himself,  inalice 
to  the  owner,  or  a  disregard  to  those  laws,  which  it  was  the 
master's  daty  tb  obey,  and  which  (or  it  would  not  be  barratry) 
hiB  owners  relied  upon  bis  observing.  Therefore  where  a  ship 
wu  lost  in  consequence  of  an  illegal  act  of  the  master,  not  au- 
thorized by  the  owner,  in  going  to  an  enemy's  port  and  there 
carrying  on  trade,  it  was  held  that  the  conduct  of  the  master 
was  barratry.  Earle  v.  ttowcro^,  9  East  Rep.  120.  So  if  the 
master  sail  out  of  port  without  paying  port  duties,  whereby  the 
goods  are  forfeited,  lost,  or  epoiled,  that  is  barratry.  Knight  v. 
Cambridge.  1  Sir.  581.  2  Ld.  Ray.  13+9.  8  Mod.  236.  though 
this' point  appears  to  have  been  decided,  in  this  case  only,  by 
the  references  of  later  cases.  Stamma  1.  Brown,  2  Str.  1174-4 
&  MS.  note  cited  9  East.  135.,  &  Vallejo  r.  Wheeler,  Cowp. 
)53.    So  suUng  out  of  port  in  breach  of  an  Embargo.'  Per 
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"  shipg  having  insured  or  takoi  uptm  bottaaty  greM^* 
**  sums  of  money  than  the  value  of  their  adventure,  do 
"  wilfully  cast  aw^-,  bum,  or  otherwiae  destroy  the 

"  ships  under  their  charge,  to  the  merchaBts 
[  168  ]  "  and  owners*  great  lost."     It  is  enacted,  "  thaC* 

**  if  any  csq>tain,  master,  muiner,  co*  other  oS-  • 
<'  cer  belonging  to  any  ship,  shall  wilfully  cast  away, ' 
**  burn,  or  otherwise  destroy  jbe  ship,  unto  which  he 


BvllerJ.  iflBAbiiuMiv.  Ewer,  1  T.Rep.  127.  So  craiBing  mi- 
ller letten  of  Biarqne,  which  were  taken  on  board  withont  an  io- 
teiuioD  of  being  wed  for  this  pnrpoae.  Krm  v.  Bynm,  0 
Term.  Rep.  37g.  So  leiistancc  uf  right  of  March  by  the  mas- 
ter of  a  neutral  ihip,  per  Boiler.  Saloucci  r.  Johnson,  cited 
Park  9a  laa.  ch.  1 8.  and  GarreU  v.  Keniington,  S  l^nn  Bep.  239. 
So  smugging,  Haretock  v.  Hancil),  S  Tenn  Kep.  277.  Crim- 
inal intent  or  fraud  intheniaiter,iitheTCryess«ic«orbairatiy, 
sod  mere  negligence  does  not  anwuni  ta>  iL  lliere&re  a  de- 
viation through  ooere  ignorance  is  wA  banatiy.  Hiyn  v.  Roy- 
al txth.  AitoT.  Company,  7  T.  Hep.  5(U.  Sea  also  Al'Iatke 
V.  Bowne,  t  John.  Rep.  220,  cited  ante  p.  25.  ncrte. 

Bat  wher^  ^  master  sailed  with  his  chip  firom  a  port  in  por^ 

suit  of.  ajiother  ship,  which  had  been  run  away  with,  and  ww 

to  receive  100/.  for  his  purauit,  and  after  eight  days  he  letom- 

ed.  and  afifrnards  the  ship  was  lost ;  it  appearing  that  the  mair 

ter  liid  not  undertake  this  expeditian  merely  for  hb  own  bene- 

\   'ho  conn  were  of  opinion  that  his  conduct  amoonted  to  a 

.i'.'?iatic)n,  and  not  to  barratry.     Hood's  Errs,  v.  Nesbitt 

.  . .  [Up.  )  37.    See  also  Thurston  v.  The  Columbian Innir- 

'  Cmiipany,  3  Cain.  Eep.  89. 

^'Iit^re  a  frauduleilt  act  is  done  by  the  master,  the  law  pie- 
-11  Jim  that  it  is  done  for  his  own  benefit,  and  the  onus  to  tha 
contrary  lies  on  tite  oibet  party.  I^odriek  t.  DeUJMd,  2 
Cail^  Rep.  67. 
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**  bdoagedi,  or  p^icure  the  same  to  be  done,  he,  shall 
**  flufier  death  aa  a  felon  (o)." 

By  the  Mcond,  it  is  enacted  <^th^  if  any  captain, 
**  nuutcr,  mariner,  or  other  officer  belonging  to  any  ship, 
"■  shall  wilfully  cast  away,  bum,  or  otherwise  destroy  the 
"  ahkp,  unto  which  he  belongeth,  or  procure  the  same  to 
*'  be  done,  to  the  prejudice  of  the  owner  or  owners  thereof, 
**  or  of  any  merchant  or  merchants,  that  shall  load  goods 
**  thereon,  be  shall  suffer  death  aa  a  felon  (A)." 

Further  provisions  were  made  in  the  reign  of  George 
the  Firtt  (c),  but  these,  socm  after  the  determination  of 
aa  i^iportant  prosecution  at  the  Old  BaUey  (</),  and  I' 
presume  in  of|^  to  remedy  a  defect  in  the  law  mani* 
fested  on  that  occasion,  were  repealed  by  the  Legisla- 
tuze  (e),  except  aa  to  prosecutions  fbr-ofiences  commit- 
ted before  the  16th  of /u/y  1803  (/).  Anditwasdien 
enacted,  "  That  if  any  person  or  persons  shall,  from 
**  and  after  the  AiMifMixA  day  of  ^ufy  1S03, 'vilfuJlycast 

*  away,  bum,  or  otherwise  destroy,  any  sWp  or  vessel, 
"  or  in  anywise  counsel,  direct,  or  procure  the 

<'  B^me  to  be  done,  and  the  same  be  accort&i^y  [  169  ] 
^  done,  with  intent  or  design  thereby  wilfully 
**  and  malidoBsly  to  prejudice  any  owner  or  owners  of 
*^  such  ship  or  vessel,  or  any  owner  or  owners  of  any 
*^  goods  loaden  on  board  the  same,  or  any  person  or 
**  persons,  body  politic  or  corporate,  that  hath  or  have 
**  underwritten  or  shall  underwrite  any  policy  or  policies 
**  of  insurance  upon  such  ship  or  vessel,  or  on  the 
**  frei^t  thereof,  or  upon  any  goods  loaden  on  board 

*  the  same,  the  person  or  persons  offending  therein  be- 

(a)  33  &  33  Car.  %  t.  11.  *.  12.  Jarlime,  Addends  to  Easf  ■  P.  #. 

(4)  1  Jim,  at  3.  c.  9.  i.  4  p.  \vi. 

(c}4GM.l.£.13.>A:i.3.11-a».        (e)  43  Cm.  3.  c.  113.    See  cAoA   . 

\.e,^.tett.5,t,tJ7.  79.  of  the  aameTcBT  uto/raJMt 
(d)  TIte  MM  tXEimerbs  v.  Mho-       (/)  U.  met.  4- 
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**  mg  theovof  lawfulty  convicted,  shafl  be  deemed  and 
*■  adjudged  a  principa]  felon  or  felons,  and  shall  suffer 
**  deatk  as  in  ca%:a  of  felrtny  •without  benefit  of  clergy." 
And,  "  That  if  tmy  such  ship  or  vessel  shall,  from 
**  and  fcfter  the  sixteenth  day  of  y«/y  'in  the  year  of  our 
**  Lord  IfiO^,  be'wilfuUy  cam  away,  burnt,  or  otherwise 
**  destroyed,  "witkht  diebodyof  any  county  of  this  realm, 
**  that  dien  th«  said  several  offences,  as  well  in  wilfiiUy 
**  casting  away,  burning,  or  otherwise  destroying  such 
**  ship  er  vessel,  as  m  counselling,  directing,  or  procur- 
*^  isg  the  same  to  be  done  as  aforesaid,  shall  and  may 
*'  W  respectivdy  enquired  of,  tried,  determined,  and  ■ 
"  adjudged  in  the  sarte  Courts,  and  in  such  manner  and 
"  form,  aa  felonies  done  within  the  body  of  any  county, 
**  1^  the  iaws  of*  this  realm  now  are  to  be,  or  by  virtue 
"  of  this  Act  hereafter  may  be,  inquired  of,  tried,  dc- 
"  «ennin«d,  and  adjudg;ed  :  and  if  any  such  ship  or  ves- 

**  sftl  shall  be  wilfully castaway,bunrt, or other- 
[  170]  "  wise  destroyed  on  the  high  seas,  then  that  the 

"  said  several  offences,  as  well  in  wilfully  cast- 
*'  ing  away,  btuming,  or  otherwise  destroying  any  such 
"  ship  or  vessel,  as  in  counaelHng,  -directing,  and  pro* 
"  coring  the  same  to  be  done  as  aforesaid,  shall  and 
"  may  be  respectively  enquired  of,  tried,  determined, 
**  and  adjudged,  before  such  Court,  and  in  such  manner 
*^  and  fcrm  as  is  and  by  an  Act  made  in  the  eight  ana 
•*  twentieth  year  <rf  the  reign  of  King  ffenrt/  the  Eighthy 
**  intituled,  For  Pirates,  is  appointed  and  directtd  for 
**  the  inquiring,  trying,  determining,  and  adjudging  of 
"  felonies  upon  the  Wgh  seas." 

.  "  And  whereas  it  is  convenient  that  accessaries  to 
**  feloniea  committed  within  llie  body  of  any  county 
",  withiD  the  realm,  should  be  by  law  liable  to  be  tried) 
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"  ai  >vcI1  in  the  county  wherein  the  principal  felon)'  was 
**  committed,  as.  in  the  county  in  which  diey  so  became 
"  accessaries,  and  also  that  accessaries  to  felonies  com- 
"jnitted  upon  the  high  seas  should  be  ))y  law  tiabte  to 
**  be  tried  by  such  Court,  and  in  such  maimer  as  t^  th^ 
"  Act  made  in  the  eight  and  twentieiji  year  of  the  reign,' 
**  of  the  late  King  Henri/  tie  Eig'hth  is  directed  ii^  re- 
'*  spect  to  .felonies  don«  upon  the  high  seas ;"  it  is  fur-' 
ther  enacted,  "  That  £rom  and-  after  the  said  rixteenth 
"  day  of  Jubf  io  the  said  year  of  our  Lord  1803,  in  alll 
"  cases  whatsoever  in  which  any  person  or  persons  shall 
"  hereafter  procure,  direct,  counsel,  or  command  any  odi- 
^'.er  person  or  persons- to  commit,  or  shall  abet  any  other 
"  person  or  persons  in  comnxiting  any  f^ony 
"whatsoever,  or  shall  in  anywise  whatsoever  [ITI] 
"  become  an  .accessary  or  accessaries  before  the 
**  fact  to  any  felony  whatsoever,  whether  such  principal 
"  felony  be  committed  within  die  body  of  aiiy  couuty' 
"  within  this  realm,  or  upon  the  high  seas,  and  whether 
"  such  procuring,  directing,  counselling,  commanding, 
"  and  abetting,  or  otherwise  becomt>g  accessary  or  a«- 
**  cessaries  before  the  fu;t  shall  have  beea  cononitted  or 
"  diOTie  within  the  body  of  any  comity  within  this  reahn, 
"  or  upoB  the  high,  seas,  that  then  and  in  all  such  cases, 
"■the  oficatce  og.  the  person  or  persMis,  so  procuringV 
"  directing,  counselling,  commanding,  or  ^>etdng  such 
**  -fel<»y,  or  so  in  anywise  becoming  accessory  or  acccs- 
"  saries  before  the  fact  ta  such  felony,  shall  and  may  be 
"  enquired  of,  tried,  determined,  and  adjudged,  in  case 
"  such  principal  felony  shall  have  been  committed 
•*  within  the  body  of  any  county  within  this  realm,  by 
*'  the  course  of  Ae  common  law,  either  within  such 
'■*  county  wherein  the  said  principaT  felony  shall  have 
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"  been  comnitted,  or  within  the  county  wlierein  Ae 
*'-  said  offence  in  procuring,  ^counselling,  commanding 
**  and  abetting,  or  otherwise  becoming  accessary  or  stc- 
"  cesBaries  before,  the  fact  sliall  have  been  committed 
"  or  done ;  and  in  case  the  said  prindpal  felony  shall 
^  have  been  committed  upon  the  high  seas,  then  tlie 
*  sai^  offence  in  procuring,  directing,  counselling,  com- 
**  manding,  or  abetting  such  felony,  or  of  so  becoming 

**  an  accessary  or  accessariea  before  the  fact  to 
{ 1 7S  ]  *'  the  same,  shall  and  may  be  inquired  of,  in 

"  and  by  such  Court,  and  in  ouch  maimer  uid 
**  ibrm,  as  in  and  by  the  said  Act  made  in  the  eight 
"  and  twentieth  year  of  the  reign  of  King  Henry  the 
"  Eighth  is  appointed  and  directed  for  the  tiying,  de- 
"  termining,  and  adjudging  of  felonies  done  upon  the 
**  high  seas  f"  with  a  proviso,  that  a  person  who  has 
been  tried  imder  one  jurisdiction,  shall  not  be  again 
tried  in  the  other  (I). 


(I)  TheActoftiieU.  S.  26.  March,  1804,  (7  U.  S.  L.  IM. 
ch.  40.}  sect.  I .  provide^  "  Uiat  any  penoa,  not  being  an  omn- 
"  ei^vrho  shall  on  the  high  seas  wilfoUy  and  corruptly  cait 
"  away,  bum  or  destroy  any  ship  or  other  ressel  unto  which  he 
*'  belongeth,  being  the  property  of  any  citizen  or  citizens  of  tbs 
"  Uoited  States,  or  procure  the  same  to  be  done,  and  being 
"  thereof  lawfully  convicted,  shall  suffer  death" — And  sect,  2. 
"  that  if  any  person  shall  on  the  high  seas  wilfully  and  cor- 
"  I'uptly  cast  away,  burn,  or  o^erwiae  destroy,  any  ship  or  ves- 
"  sel  of  which  he  is  the  owner  in  part  or  in  whole,  or  in  any 
"  wise  direct  or  procure  the  Bame  to  be  done,  with  intent  or 
"  dcsiga  to  pitjudicc  any  person  or  persons,  that  hath  nnder- 
"  written  or  shall  underwrite  any  policy  or  policies  of  insurance 
"  thereon,or  ^anymcrchantor  merchants  thatshall  load  goods 
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d.  SscbNOLT,  as  to  the  ofFences  of  numing  away 
%ith  the  ship  or  cargo^  and  of  making  a  revolt  in  the 
ship.     ITiese  also  are  now  punishable  with  deathw 

For  by  a  statute  passed  in  the  reign  of  King  WilSatn 
the  Third  (5-),  it  is  enacted,  "  that  if  any  commuiderfv 
'_**  master  of  any  ship,  or  any  seaman  or  mariner,  shall 
"  in  any  place,'where  the  admiral  hath  jurisdiction,  bc- 
*'  tray  his  trust  and  turn  pirate,  enemy,  or  rebel,  and 
"  piratically  and  feloniously  run  away  with  his  or  dieif 
**  ship  or  ships,  or  any  barge,  boat,  ordnance,  ammuni- 
**  tion,  goods,  or  merchandizes  ;  or  yield  them  up  toI- 
"  untarily  to  any  pirate,  or   shaU  bring  any.  seducing 

*  messages  from  any  pirate,  enemy^  or  rebel  t  or  ^paBult* 
**  combine,  or  confederate  with,  or  attempt  or  endeav- 
"  our  to  corrupt  any  commander,  masterj  officer,  ot  ■ 
^  mariner^  to  yield  up  or  run  away  with  any  ship, 
"  goods,  or  merchandizes,  or  turn  pirate,  or 

"  go  over  to  pirates,  or  if  any  person  shall  1^  [  1 73  ] 
"  violent  hands  on  lua  commander,  whereby  to 
Cf)  11  a  13  Vm.  3.  c.  7.  >.  9.  nude  poipetual  b;  6  Gm.  1.  c.  19, 
^  -,     ,  V , 

**  thereon,  or  of  any  other  owner  or  owners  of  such  shiporrea- 
"  k1,  the  person  or  persons  offending  therein  being  thereof 
"  lawfally  convict^,  shall  be  deemed  and  adjudged  guilty  of 
**  felony,  and  shalt  sutfar  death." 

In  the  construction  of  this  act,  it  has  been  held  in  the  Cir-' 
cuit  Court  of  the  U.  S„  "  that  to  deurm/  a  yessel  is  to  unfit  her  for 
"  service,  beyond  the  hopes  of  recovery  by  ordinary  means. 
"  This  in  extent  of  injury  is  lynonymDOS  nith  ctul  away.     It  is 

*  the  generical  term ;  catling  away  is  a  species  of  datnyit^,  a» 
"  hitndng  is.  Both  mean  such  an  act,  as  causes  a  vessel  to  per- 
"  ish  or  be  lost,  so  as  to  be  irrecoverable  by  ordinary  means/' 
U.  S.  V.  Kichard^ohns,  A^  Dall.  Sep.  412. 

FS  • 
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"  Mnder  hjm  trova  fighting  in  defence  of  his  ship  and 
,"  gcods  committed  to  his  tnist,  or  that  shall  confine  his 
"  master,  or  make  or  endeavour  to  make  a  revolt  in  the 
"  ship,  shall  be  adjudged,  deemed,  and  taken  to  be  a 
"  pirate,  felon,  and  robber,  and  being  convicted  thereof 
*'  according  to  the  directions  of  this  Act,  shall  h&vc  and 
*'  suiFer  pains  of  deathy  loss  of  lands,  goods,  and  chat- 
'*'  tell,  as  piratet,  felons,  and  rohber*  upon  the  seas,  ouglit 
."  to  have  and  suffer  (A)."  (ij 


(0  Ibe  Act  of  the  U.  S.  30.  April,  1790.  (1  U.  S.  L.  100.) 
cti.9.sect.  S.pruvides,  "tbatif  any  person  or  persons  shall  commit 
"  upon  the  high  seas,  or  in  any  river,  haven,  bason  D[  bay,  out  of  the 
"  jurisdiction  of  any  particular  state,  murder  or  robbeiy,  or  any 
"  other  oSence,  tvbicb,  if  committed  witliin  the  body  of  a  conn- 
"ty.  wuuld  by  the  laws  oftbe  United  States.be  pusisbable 
"  with  death ;  cr,  if  any  captaia  or  mariner  of  any  ship  or  other 
"  veuel,  shall  piratic:al)y  or  feloniously  run  away  with  such  ship 
"  or  vessel,  or  any  goods  or  mercfasudizE  Jo  the  value  of  fifty 
'"  dollarfl,  or  yield  up  such  ship  or  vessel  voluntarily  to  any 
"  pirate  ;  or-  if  any  seaman  shall  lay  violent  hands  upon  his 
"  commander,  thereby  to  binder  and  prevent  bis  fighting  in 
*'  defence  of  his  ship,  or  goods  committed  to  bis  trust,  or  skftli 
"makoarevolt  in  theship;  every  such  oiFender  shall  be  deem- 
"  cd,  taken,  and  adjudged  to  be  a  pirate  and  a  felon,  and  bei^ 
"  ttiereof  convicted,  shall  suffer  death."  And  secL  12.  providec'J' 
"  that  if  any  seaman  or  other  personshall  commit  manslaughter 
"  upon  the  high  seas,  or  confederate,  or  Utempt,  or  endeavour 
"  to  corrupt  any  commander,  master,  officer  or  mariner,  to  yield 
"  up  or  to  runaway  with  any  ship  or  vessel,  or  with  any  goodsi 
"  wares,  or  merchandize,  or  to  tarn  pirate,  oc  to  go  over  to,  or 
"  coufederalc  ivltb  pii-atus;   or  in  anywise  trade  with  my  pi- 
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10.  ThirdIT,  aa  to  the  offence  of  npt  reabthig  pi- 
rates and  enemies  ,(()•  It  appears  formerly  to  %a.v^ 
been  a  practice  with  the  Turkish  pirates  to  restore  a. 
ship,  and  the  goods  of  the  master,  and  mariners,  and 
sometimes  even  to  pay  the  whole,  oc  a  part,  of  the 
.  freight,  if  the  ship  yielded  to  Aem,  and  they  were  suf^ 
fered  to  take  oat  Ae  cargo  without  resistance.  Tb 
prevent  this  practice,  a  statute  was  passed  so  long  ago 
as  the  reign  of  King  Charles  the  Second,  in  the  pream- 
ble whereof  dus  practice  is  recited,  and  by  which  the 
master  of  any  vessel  of  a  burthen  not  less  than  two 
hundred  tons,  and  ^^mished  with  sixteen  guns,  is  for- 
faiddeD  to  yield  his  cargo  to  pirates  of  any  force». without 
resistance,  on  pain  of  being  rendered  incapa- 
ble to  take  charge  of  any  English  vessel  after-  [  1 M  ] 
wards.  And  if  the  ship  is  released,  and  any 
thing  ^ven  by  the  pirates  to  the  master,  such  gift  and 
his  share  of  the  ship  are  to  go   to  the  owners   of  tJie^ 

(0  See  Omttttie  Ordinance,  art  35, 36,  ST,  Ic  Recaa,  Not.  70. 


"  rate,  kaovring  him  to  be  such;  or  Bhall  furnUh  such  .pirate 
"  with  any  ammunition,  stores,  or  proviNons  oS  any  kind,  or 
"  shall  fit  out  any  vessel  knowingly  and  with  a  design  to  trade 
*'  with,  or  supply,  or  correspond  with  any  pirate,  or  robber 
"  upon  the  high  seas ;  or  if  any  person  or  persons  shall  any 
"  pyays  consult,  combine,  confederate,  or  correspond  with  any 
"  pirate  or  robber  on  the  seasj  knowing  him  to  be  guilty  of 
"  any  such  piracy  or  robbery ;  or  if  any  seaman  shall  coniine 
*'  the  master  of  any  ship  or  other  vessel,  or  endcaTour  to  maka 
"  a  revolt  in  such  ship  ;  such  person  or  persons  so  offending 
"  aod  being  thereof  convicted  shall  be  imprisoned,  not  exceed- 
"  ing  three  ycarst  and  fined  not  exceeding  one  thousaod  dot* 
"  lars."  4 
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gpois.  And  any  ship  of  less  burthen  or  force  than 
before  mentioned  is  forbidden  to  yield  to  a  Turihh  pi- 
rate, not  having  double  her  number  of  guns,  without 
fighting  (i).  An  extraordinary  instance  of  the  courage 
and  skill,  wiiich  the  Legislature  of  those  times  attribut- 
ed ao  Engliah  seamen,  and  which  the  exploits  of  sue- 
ceeding  generations  have  so  often  and  so  gloriously  ex- 
emplified! 

By  the  same  statute  it  is  enacted,  "  that  if  the  mar- 
**  iners  or  inferior  officers  of  any  EnglUk  ship,  laden 
"  with  goods  and  mercbandizes''a3  aforesaid,  shall  de- 
**  dine  or  refuse  to  fight  sioA  defend  the  ship,  wfien 
"  they  shall  be  thereunto  commanded  by  the  master  or 
*'  commander  thereof,  or  shall  utter  any  words  todis- 
"  courage  ti»e  other  mariners  from  defending  the  ship, 
*'  that  every  mariner  whb  shall  be  found  guilt>'  of  de- 
"  clining  or  refusing  as  aforesud,  ah  all  ioae  ail  his  wages 
"  (hie  to  him,  together  with  such  goods  as  he  bath  in 
'*  his  ship,  and  suffer  imprisonment,  not  exceeding  the 
"  space  of  six  mondis,  and  shall  during  such  time  be 
"  kept  to  hard  labour  for  his  or  their  maintenance  (/)." 
And  the  be  fore -mentioned  statute  of  William  t/ie 
[  1  !'5  ]  Third,  has  made  the  offence  of  voluntarily  yield- 
ing up  to  pirates  a  capital  crime  (m). 

12>  l^c  Legislature  however  has  not  been  less  stu- 
^  dious  to  reward  and  provide  for  deserving  mariners, 
than  to  punish  the  fraudulent  or  the  fearful. 

To  this  purpose  it  has  been  enacted  (n),  "  that  when 

(i-)16Cnr.3.  c.  6.  22W23C<n-.  35,  a  spamsnirisabled  in  defending 

S. «  11.  a  ship  against  roversis  lobe  main- 

(0  22^33  Cor.  2.  r.  ll.».  7.  laintd  duriiij;  his  life,  at  the  com- 

(«)  11  a  12  Ifm.  3.  r.  7.  ».  9.  mon  cliarge  of  tlie  concerned  in  a 

(n)  11  W  12  Jr«.  3.  c-r...ll.  Kcneralttverage.Alldtheflim»eafe 

fee  also  a2iy23Cor.2.e,lI. 1.10.  Ordinance  oftlie  year  1614,  is  to 

Bytlteflniue()tJcOiilinaace,ut.  the  jamc  effect.  TiL  14.  aft.  3. 
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^  aaty  English  ship  shall  hare  been  defended  agains 
*'  any  pirates,  enemies,  or  sea-rovera  by  Sg^t,  ani 
"  brought  to  her  designed  port,  in  which  fight  any  c 
"  the  officers  or  seamen  shall  have  been  killed  or  wounc 
"  ed,  it  shall  and  may  be  lawful  to  and  for  thp  Judg 
.*'  of  his  Majesty's  Hi|^  Court  of  Admirahy,  or  h 
"  Surrogate  in  the  port  of  London,  or  the  Mayor,  Bai! 
*'  iff,  or  Chief  Officer  in  the  several  out-porta  of  th; 
'*  Icingdom,  upon  the  petition  of  the  master  or  seame 
"  of  auch  ship,  so  defended  as  aforesaid,  to  call  \iv\l 

'  ^  him  four  or  more  good  and  substantial  merchant: 
"  and  such  as  are  no  adventurers  or  owners  of  the  shi 
"  or  goods  so  defended,  and  have  no  mamier  of  intere: 
"  therein,  and  by  advice  with  them  to  raise  and  lev 
*'  upon  the  respective  adventurers  and  owners  of  tli 
*'  ship  and  goods  so  defended,  by  process  out  of  th 
**  said  Court,  such  sum  or  sums  of  money,  as 
**  himself  and  the  said  merchants  by  plundity  [  1 76  ] 
^  of  voices  shall  determine  and  judge  reasona- 
"  ble,  not  exceeding  two  pounds  per  centum  of  the  freigh 
"  and  of  the  ship  and  goods  so  defended,  according  i 
"  the  first  costs  of  the  goods  ;  which  sum  or  sums  <. 
"  money,  so  raised,  shall  be  distributed  among  th 
"  captain,  master,  otScers,  and  seamen  of  the  said  shi] 
*'  or  widows  and  children  of  the  slain,  according  to  th 

-*'  direction  of  the  Judge  of  the  said  Court,  or  his  Sui 
"  rogate  in  the  port  of  London,  or  the  Mayor,  Bailif 
**  or  Chief  Officer  in  the  several  out-ports  of  ^Jiis  kinj 
*'  dom,  with  the  approbation  of  the  merchants  aforesait 
**  who  shall  proportion  the  same  according  to  their  be; 
''  ju(^;ment  unto  the  ship's  company  as  aforesaid,  bavin 
**  special  regard  unto  the  widows  and  children  of  sue 
*'  as  shall  have  been  slain  in  that  service,  and  such  a 
*^  have  been  woimdett  or  mi^ed." 
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*  IS.  Ry  two  subsequent  statutes  seamen  in  the  mer- 
chant service  disabled  in  fi^t  ag^st  a  pirate  {o),  or 
enemy  (/>),  were  to  be  admitted  into  and  provided  for 
in  Greenwich  Hospital,  the  great  asylum  for  decayed 
and  disabled  seamen  belonging  to  the  royal  navy :  but 
that  hospital  being  found  insufficient  for  this  addition  to 
the  primary  objects  of  its  institution,  another  national 
establishment  was  erected  in  the  last  reign  (y),  "yor  the 
,-  "  relief  and  support  of  maimed  and  disabled  sett- 

le ir/]  "  men,  andthe  -widows  and  children  of  such  as 
'■^  shall  be  killed,  slain,  or  drozvned,in  the  mer- 
**  chant  service.'"  To  provide  >'  fund  for  this  charita- 
ble institution  every  person  serving  in  any  merchant 
ship,  or  other  private  ship  or  vessel,  belonging  to  any  of  . 
hb  Majesty's  subjects  in  Eng-land,  (except  apprentices 
imder  the  age  of  eighteen,  persons  employed  in  boats 
jupon  the  coasts  in  taking  fish,  which  are  brought  fresh 

«  on  shore,  or  in  boats  within  rivers,  or  open  boats  on  the 
coast,  and  pilots,  and  except  persons  employed  in  the  ; 
aervice  of  the  East-India  Company,  and  who  arc  not  cn-i^b. 
titled  to  the  benefit  of  this   institution,  being  provided Jr" 
for  by  a  fund  established  by  the  Company)  paj-s  sixpence  "^ 
per  month,  which  is  to  be  deducted  out  of  his  wages  by 
the  master,  and  by  him  paid  over  to  the  persons  appoint- 
ed under  Ae  authority  of  the  Act,  gx  the  port  to  which 
the  ship  belongs,  before  she  shall  be  allowed  to  clear  in-     ^  ■ 

'  wards  (r).     For  the  management   and  distribution  of  £.. 
this  fund,.a  corporation  is  created,  composed  chiefly  of  '■ 
eminent  merchants,  with  power  to  purchase  land  and 
erect  an  hospital,  and  to  provide  for  seamen  rendered  - 
incapable  of  service  by  sicknessj  wounds,  or  other  ac- 
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Mdental  nusfortunes,  and  decrepit  and  woraout  by  a^^ 
either  by  receiving  them  into  the  hospital,  or  by  pen-   ' 
sions,  and  a]so  to  relieve  the  widows  and  children  vf' 
seamen  killed  or  drOwocd  in  the  service,  provided  the 
children  are  not  of  the  age  of  fourteen  years ; 
or,  if  of  that  age  and  upwArds,  are  incapaU«  [178} 
of  getting  a  livelihood  by  reason  of  lameness, 
blindness,  or  other  infirmity,  and  are  proper  objects  at 
^  charity ;  and  to  make  reasonable  allowances  to  those, 
who  shall  lose  an  eye  or  limb,  or  be  otherwise  hurt  or 
maimed  in  fighting,  defending,  or  working  their  ships, 
or  doing  any  other  duty  in  their  service,  in  proportion 
to  their  hurt,  so  far  fAth  as  die  income  and  revenues 
of  the  charity  will  extend  for  these   purposes  («).     But 
no  person  ia  to  be  provided  for  as  a  worn-out  seaman, 
who  has  not  been  employed  in  the  merchant  service 
jPrc  years,  and  paid  the  contribution  (().     And  in   pro- 
viding for  this  class,  a  preference  is  to  be  given  to  such  ■ 
as  have  served  longest  and  contributed  most  (u).  • 

And  in  order  to  ascertain  the  times  of  service  and 
paymcBt  of  the  contribution,  the  master  must  keep  ft 
muster-roll  of  the  persona  employed  in  the  ship,  and  be- 
fore its  departure  deliver  a  duplicate  to  the  collector  of 
these  duties  at  the  port ;  and  during  the  voyage  enter 
the  dmc  and  place  of  discharge,  quitting,  and  desertion, 
and  of  receiving  other  persons  on  board,  attd  of  any 
hurt,  damage,  death,  or  drowning  t  of  which  he  must 
also  deliver  a  duplicate  at  his  return  under  the  penalty 
of  jf .  20  (x)  :  to  the  truth  whereof  he  may  be  examined 
opon  oath  by  the  collector  (y).     And  in  case  any  person 

(.)  20  G«.  2.  c.  38. ».  1  £*  2.  W  M.  KCt.  20. 

(0Id.iect3.  (.')"■»=«  21. 

(u)  Idb  sect  32. 
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employed  on  board  any  ship  or  vessel  shall,  ia 

1 179  ]  doing  his  duty  oq  shore  or  on  board,  break  an 

arm  or  leg,  or  be  otherwise  hurt  or  maimed,  he 

is  to  be  properly  relieved  until  sufficiently  recovered  to 

be  sent  to  the  place  to  which  the  ship  belongs  (?). 

These  are  the  principal  objects  of  this  excellent  in- 
^dtutioD  :    several   provisions  for  carrying  them  mto 
effect  are  contained  in  the  statute,  of  which  the  detul 
would  be  improper  for  this  place  (!)• 
(i)  30  Get.  3.  c.  as.  i.  33. 


(I)  The  Uoita)  States  have  not  been  insensible  of  the  Bonod 
policy  of  relieving  aad  protecting  their  mariaers.     By  several 
acts  they  have  pravidecl  for  the  relief  of  their  indigent  and  dis- 
tressed mariaers  injareipi  cotauria,  in  cues  of  captivity,  ship* 
wreclc,  sickness,  and  impressments,  by  directing  them  to  tbft 
care  of  their  coasiils  and  public  agents,  who  are  authorized  and 
'required  to  afford  them  suitable  aid.     The  nvious  provisions  on    ' 
'this  wilt  be  found  in  the  following  seta.     Act,  14.  April,  1799, 
ch.  24.  (2  U.  S.  L.  56.)     Act,  28.  March,  1196,  ch.  36.    3  U.  ^_  ■ 
S.  L.  322.     Act,  28.  Feb.  1 803,  ch.  82.  6  U.  S.  L.  206.    Act,  ,^ 
19.  February,  1799.  cli.  112.  4  U.  S.  L.  253.     Act,  2.  March^  |C 
1798.  ch.  147.  4  U.  S.  L.  J02.  See  Appendix. 

So  by  several  ads,  provision  is  made  at  home  for  erecting 
hospitals,  and  for  the  temporary  maintenance  and  relief  of  n(^ 
and  disabled  s'.k  nen,  employed  as  well  id  the  navy,  as  in  tin 
merchant  service,  and  counting  trade  of  the  United  States;  and 
twenty  cents  per  month,  are  deducted  from  the  wages  of  every  \ 
teaman,  employed  as  aforesaid,  to  provide  a  suitable  fund  for 
this  purpose.  This  fund  u  under  the  direction  and  manage- 
ment of  the  Preudent  of  the  United  States,  and  of  directors  ^- 
poimed  by  him.  Act.16.July,  17d8,  ch.  94.  4U.S.L.223. 
Act,  2.  March,  1799.  ch.  142.  4  U.  S.  L.  497.  Actj  S.  M«y, 
1802.ch.jl.  6'U.S.JU  174.  and  Appendix. 
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14.  By  the  aocient  marine  ordinances,  if  a  mariner 
lalls  sick  durinjf  a  voyage,  or  is  hurt  in  the  pcrfonnanoe 
of  his,  duty,  he  is  to  be  cured  at  the  expcnce  of  the  ship, 
but  not  if  he  receives  an  injury  in  the  pursuit  of  his 
own  private  concerns  (a)  (t). 

(a)  L-awa  of  Oferm,  nt  6,  of    the  bnn  of  OfenM  vH  npra.    &« 
Wiibi^,    btL    1%    of  the    Ifatue    fil,  part  4,  ch.  3.  i.  3. 
nteif,  lit.  39,  if c.     SeeCleiracon 


(1)  Nor  is  be  to  be  cured  at  the  expenceof  the  ship,  if  ibe 
■cknew  or  disability  is  owing  to  vicious  or  uojuHiEiable  con* 
dacL  Latrt  of  Oleroo,  art.  6.  In  one  case.  Judge  Peters  seeau 
to  have  considered,  that  the  cure  is  to  be  at  the  expence  of  tb» 
ship  when  a  seaman  is  dinabted  on  actual  duty,  but  not  wben- 
be  is  taken  sick  or  (owing  to  no  miseonduct)  accidentally  div 
abled  while  in  service.  Walton,  &c.  r.  Ship  Neptune,  1  Peten. 
Adm.  Rep.  151.  But  this  doctrine  may  seem  to  be  qualified 
by  B  note  to  the  tut  in  the  same  case,  and  also  by  a  note  to 
Hastings,  &c.  v.  Ship  Happy  Beturo,  1  Peters.  Adm.  Rep.  225; 
and  as  to  the  case  of  ^ckness,  the  doctrine  is  contrary  to  the  laws 
of  Olerwi,  art.  7. 

The  act  of  Congress,  (2».  July,  1790,  ch.  29.  sect  a.) 
jwovidea  that  if  a  medicine  chest  is  not  provided  and  kept  fit  for 
use  in  the  cases  reqnired  by  the  act,  tfaemaster  of  the  ship  shall 
provide  and  pay  for  all  such  advice,  medicine;  and  attandanca 
of  phynciansi  as  any  of  the  crew  shall  stand  in  need  of,  in  case 
of  sickness,  without  any  deduction  from  their  wages.  Jndge 
Peters  setHus  very  reluctantly  to  have  held  that  if  the  medicine 
chest  is  so  provided,  the  seaman  must  pay  for  chirurgical  and 
Biedical  advice  and  attendance,  and  says,  "  I  have  not  been 
"  perfectly  satisfied  that  the  seamen  should  pay  the  bill  fi>r 
"  medicat  advice,  which,  to  complete  the  intent  0f  the  provi- 
"  sion,  should  be  a  ch^e  on  the  dtip ;  bat  finding  the  wdght 
"  of  authority  diat.wky,I  have  yielded."  But  the  same  Judge 
G2 
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t5.  If  by  shipWE£ck,  ci^iture,  or  other  unavouUiI* 
accident,  any  seafaring  men  or  boys,  stdijccts  of  Great 
Britain,  are  cast  away  in  foreign  puts,  the  governors, 
minister^  and  consuls  appointed  by  his  M^esty,  M- 
where  none  such  are  resident,  two  orman  British  mer- 
chants there  residing,  are  required  to  provide  for  and 
subsist  them,  at  the  rate  of  sixpence  per  day^  for  whiiA 
they  are  to  send  bills  with  proper  vouchers  to  the  com- 
missioners of  Ac  navyt  and  to  put  tfiem  on  board  the 
tirst  ship  belonging  to  his  Majesty  that  amves  there,  or 
within  a  convcaiient  (Ustence,  and  in  case  bo 
[  1 80  ]  such  ship  shall  be  found,  to  send  tiiem  on  beard 
such  merchant  ships  bovnd  for  Great  Britain  as 
shaH  be  in  want  of  men  ;  and  if  neiAer  case  h^pens 
within  a  convenient  ume,  to  provide  them  a  passage 
homeward  in  the  first  merchant  ship  bound  for  Great 
Britain,  of  which  the  master  is  bound  to  receive,  not 
^xceedingyour  persons  for  every  (Hie  hundred  tons  of 
Ills  ship's  burthen  ;  and  he  is  to  be  ^aid  sixpence  per  day 
by  the  commissioners  of  the  navy  for  such  of  them,  as 
he  did  not  waat  toward  his '  own  complement  o^ 
men  (S)  CO. 

(A)  1.  Get.  2.  tl.  3.  e.  14.  t.  13. 


seems  to  have  held  geiitraily,  that  the  medicine'  and  nntmg  of 
*  the  sick  seaman,  and  eveR  his  board  on  shore,  where  drcum- 
•taoces  required  it,  were  charges  on  the  ship.  See  the  cases 
and  notes  cited  above,  and  in  conformity  thereto,  the  laws  of 
Oleron,  art.  7. 

(OIlieAct  of  the  V.8.  28.  Febrinry,  1803,  cfa.  62.  6  U. 
6.  L.  206.  sect,  4.  en^cUi,  that  the  consuls  or  other  agents  of 
the  U.  S.  at  ibreign  porA,  shall  provide  solUsteace  and  paiaago 
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16>  If  n  master  of  a  merchant  ship  being  ats^ad  shaU 
force  any  man  on  shore,  or  wilfully  leave  him  behind  in 
any  of  his  Majesty's  plantations,  or  elsewhere,  or  re- 
fuse to  bring  home  agfuo  all  such  of  the  men  he  carried 
out  with  him,  as  are  in  a  condition  to  return,  when  he 
shall  be  ready  to  proceed  tn  his  homeward-bound  voyage, 
every  such  master  shaD,  being  thereof  legally  convicted, 
suffer  three  montlu  imprisoomeot  (c)  (2). 

(0-11  «  12  ITm.  3.  <:.r.#.ia 

to  the  V.  S.  for  destitote  American  teamen  in  a  reasonable  man- 
ner, at  the  expence  of  the  United  States ;  and  masten  of  ships 
are  thereby  required,  under  the  penalty  of  one  hundred  dolIa% 
to  take  on  board  at  the  request  of  luch  consuls  or  agents,  at  a 
price  not  exceeding  t«a  dollus  for  each  person,  two  seamen 
for  every  one  hnodred  tons  burthen  of  the  ship,  and  to  trans- 
port tbem  to  the  United  States ;  and  the  seamen,  so  pnf  oa 
board  diall,  if-able,  do  duty  daring  the  roy^^. 

(2)  See  ante  J$5.  Met  6.  and  qve're  if  this  itatvte  appliei  t» 
a  case  of  ^schsrge  for  misbebariour. 
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CHAPITER  THE  FIFTH. 


X  HE  name  of  pilot,  ar  steersman,  is  applied  ekher'' 
to  a  particular  officer,  serving  on  board  a  ship  during 
the  course  of  t  voyage,  and  having  the  charge 
[  181  ]  of  the  helm  and  of  the  ship's  route ;  or  to  a  per- 
son taken  on  Ixiard  at  a  particular  place  for  the 
purpose  of  conducUng  a  ship  throu^  a  river,  road,  or  * 
■,    channel,  or  from  or  into  a  port.     The  French  Ordinance,  • 
contains    several   regulations    calculated  to  obtain  the. 
necessary  skill  and  experience  in  persons  of  the  first, 
description  (d).     In  this  country  there  is  no  particular 
provision  relating  to  diem,  and  many  ships  are  naviga- 
ted without  an  officer  of  this  description,  the  master 
taking.upoit'himsetf  the'charge  of  the  helm,  and.^the- 
conduct  of  the  vessel. 

Pilots  of  the  second  description  are  established  at 
4Beveral  places  in  this  country  by  ancient  charters  of  in- 
corporation or  particular  statutes  (e).  And  in  geaeral 
tjie  master  of  a  ship  engaged  in  foreign  trade  must  pat 
his  ship  imder  the  charge  of  such  a  pilot,  both  in  hia 
Outward  and  homeward  voyage,  within  the  limits  oS 

fd)  liv.  2.  Tit  4.  Ihl  PHolt.  AortA-CAimneJtD  orbj  Orfardnta: 

e)  Pilotage  from  Dcver,   Beat,  and    round  the    Lmv'Sand-Bead 

ondthe  Ttle  of  Tkaaet,  uptljenv-  into  the   Dmani,   and  down   tha 

era  Thame*  and  Medaay,  is   rc^-  Seulh-Chamul  into  the  Domu,  and 

latcd  by  itatiiUt,  3  Cfo-  1. 1.  13.  7  from    or  by    Orfiribien    up   tbc 

Gtu.  1.  C.21.  Dnd43  Gee.  3.  c.  153.  AerfA-CAonnf/ and  the  7%ai«Btand 

rerived  aod  continued  by  47  Gta.  MethKig,  by  5  C™.  2.  c.  30.    And 

3.flt.2.  e.71.  P.1.&  p.     PilotoRe  pilotage  intoand  out  oftbe  port  ttf 

Jnm  the  nantet,  and  tlirougb  tne  JJverp«»l  by  37  Qeo-  3.  r.  78. 
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vftry  BQch  establishment  (y^.  An  aconunt  of  these  es- 
tablishments, and  of  the  parts  to  which  they  relate, 
would  be  improper  in  a  general  treatise  ;  and  masters 
of  vessels  may  easily  acquaint  themselves  with  the  reg- 
ulations  on  tfais-subject  reU^g  to  the  parricu- 
hu-  navigation,  in  which  they  are  employed.  I  [182} 
shall  therefore  only  mention  a  few  decisitma 
which  appear  to  be  of  more  general  interest. 

The  statute  which  requires  an  established  pilot  to  be 
.taken  on  board  to  conduct  ships  from  Dover,  Deal,  ot 
the  Jsh  of  TAanety  up  the  Thamea  or  Medwayy  contains 
an  exception,  allowing  "  the  master  or  mate,  of  any 
"  ship  or  vessel,  or  part-owner,  residing  at  Dover yDeai^ 
"  %T  the  hh  of  Thartet"  to  conduct  his  own  ship  from 
any  of  those  {dacea  up  the  said  rivers  (j-).  The  mean- 
ing of  this  clauM  appears  sufficiendy  obvious ;  yet  it 
was  once  contended,  that  a  master  and  part-owmer,  no< 
resident  at  either  of  those  places,  mi^t  pilot  his  ows. 
^lip  up  the  Thames,  on  his  return  fiom  a  foreign  voyage 
to  London.  But  the  Court  of'Kingfs  Bench  thought 
the  meaning  of  the  Lepalature  to  be  otherwise,  and  de- 
termined that  the  master  was  subject  to  the  praalty  tm- 
poaed  by  the  statute  (fi). 

But  both  this  statute,  and  that  (i),  which  regulatea- 
pilotage  dovm  the  river  Thamta,  apply  only  to  ships  in 
the  course  of  their  navigation.  And  the  Court  of  King's 
Bench  decided  that  the  mate  of  a  ship  engaged  in  the 
4Jaban  trade,  who  steered  the  ship,  which  at  the  time 
was  not  quite  cleared  of  her  homeward  cargo,  and  Had 
&  custom-house  officer  on  board,  down  th%  river  Thame* 

(/)  Law  V.  HoOlTtgnnTlh,  7  TCT.  (A)  JTenAr  v.  Blanchard,  3  BW. 
Kep.  K.  B.  160.  690.  5  Burr.  3603. 

tf)3  0eo.  I.e.  13.  {(•)  5  Ge».  2.  f.  30. 
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[183]  froB  ffortleydowa  Ifm-ttmrt  to  Cherrif  CHor- 
dent,  being  about  half  a  mile,  and  from  tbencc  ta 
JVaafotn  Aiif»,  was  not  subject  to  the  pcaal^  :  forotfi- 
cnrbe  the  station  of  a  ship  coidd  not  be  changed  for 
the  purpose  of  delivering  or  rccaving  goods  at  different 
wharCi  without  the  e^ience  of  pAotagc  (i).  In.  Hke 
manner,  where  a  ship  had  been  cmducted  by  a  regular 
pilot  up  the  river  Thamet  to  XdmefwuMchotey  and  wa> 
kit  by  him,  and  afterwards  moored  there,  hat  hex^ 
forced  by  the  wind  npon  Ac  mud,  1^  four  dap  in  a  bad 
mtuatioa,  and  it  becoming  dangeiDua  kr  her  to  renam 
there  till. the  tide  should  ebb  again,  she  was  cooductod 
by  a  vfoterman  about  a  mile  and  a  half  further  up  Aw 
rtrer ;  the  Court  referring  to  its  former  decision,  uul 
considering  the  voyage  in  this  case  to  have  been  ended, 
when  the  ship  was  left  at  Lifaekotue  by  the  pilot,  deter- 
mined that  the  waterman  wa»  not  subject  to  the  pem- 
Jty(/). 

The  charge  of  [nlot^ge  is  regulated  at  different  places 
1^  usage  or  by  statute,  and  generally  increases  in  pro- 
portion to  the  depth  of  water  which  the  vessel  draws. 
This  charge,  if  the  service  is  performed  in  a  river  with- 
in the  body  of  a  county,  cannot  be  recovered  by  a  suit 
in  the  Court  of  Admiralty  (m).  (l) 

(jt)  Bex  V.  ZflinA*,  5.  Ter.  Hep.  safe  without  gamg  any  fmther  t 

K.  B.  75.  a  JVhlan'i  Kep.  136.  And  therefore  the  cue  wis  not 

(I)  Bex  «.  Anifc.  8  Tcr.  Eep.  irithin  the  •ronUA  sectkmofS  Gn. 

K.  B.  241.    In   this  cise  it  was  1.  c.  13.  which  provides  thst  the 

■tut«d,  tlut  the  ship  mi^t  hsue  ■  Act  shall  not  extend  tohmder  an;* 

been  removed  to  the  pier  either  person  from  sssistin^  a  ship  in  dis- 

immedistcly  al>ove  or  below  Lime-  tress  at  any  time. 
AtiueVwfc,  and  have  been  perfect^        (_m)aeetv.  tVaOxr,  ^Vfiia.  a6i. 


(1)  A  pilot,  while  on  board,  bss  the  absolute  and  exdouve 
coutrolof  the  ship,  and  is  considered  as  nuuter^roA^TOcr.   It 
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aeenu  therefbre  thtt  the  master  of  the  ship  is  not  liable  for  any 
injury  happening  to  another  vnae I  by  the  fauh  or  oegligence 
of  the  pilot,  at  least  if  he  be  not  oa  board  at  the  time  of  the 
injury.  3netl  t.  Bich,  1  John.  Rep.  305.  Butthe  owner  of  the 
s&ip  is  in  such  cate  liable,  although  the  pilot  be  appointed  by 
public  antherity.  Jaclooa  t.  Wincheiter,  4  Dall.  Rep.  205.  and 
Fletcher  T.  Braddidc,  2  N.  Itep.  82.  And  a  suit  in  the  sdnu- 
ralty  lies  to  recover  damages.  The  Thames,  5  Rob.  AdtL 
Sep.  MS. 

And  if  captors  neglect  to  take  a  pilot  on  board,  and  the  ship 
ha  lost  in  consequence,  the  coart  of  admiralty  will  decree  cesti- 
tativi  CI  valae.    The  William,  6  Rob.  Adm.  Bep.  316. 

SeeLamof01eroit.art.33.  M(.lloy  b.^ch.  0*iect  3  &  7, 
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.  or  "niB  CABeiAGE  OF  GOODS  IX  MEBCHANT  SHIPS. 

CHAPTER  THE  FHtST.    r 
OF  TBE  cojrrajcr  of  jFFHEiGarMEjrr  St 

CKARTER-PARTT. 


,.Th 


.  HE  contract  b^  charter-party,  of  which  it  u  here 
intended  to  treat,  is,  as  I  have  before  observed,  a  cob- 
tntct^  by  which  an  entire  ship,  or  some  principal  part 
thereof,  is  let  to  a  merchant  for  the  conveyance  of  goods 
on  a  determined  voyage  to  one  or  more  places.  A  ship 
may  indeed  be  let  for  other  purposes,  as  to  be  employ- 
ed in  warfare,  or  the  fishing,  coasdng,  or  other  trade, 
under  the  entire  management  of  the  hirer  ;  or  by  way 
of  mortgage,  reserving  at  least  a  temporary  ri^t  of 
management  to  the  letter ;  or  one  part-owner  may  let 
his  share  to  another.  But  contracts  of  this  nature  do 
not  form  the  subject  of  the  present  inquiiy. 

TTie  term  charter-party  is  generally  understood  to  be 
8  corruption   of  the   Latin   words  eharta'partita   (a) : 

(n)  Hargrmx'a  note  on  1st  Inst.  "  placed  togetlier  and  compared, 

229.  "  when  tbcy  had  occasion  to  kiMW 

Palhiei-,    traiti  de    charle-futrtte,  "  the  tcrtns  of  their  contract."     H 

ti<ini.  1.  {i^vesthe  same  etymologv  from  this  account  wearetounder-' 

of  this  «-orilfnim£arrnu,but«'itK  atnnd  that  the  contract  was  only 

■  diil^rent  explanation.    "It  was  once  written,  and  the  paper  or 

*'  Ibrmerly  usual,"  says  Baaim,  parchment  afterwarda  cut  m  two, 

"  in  Eii^lanil  »nd  ^qidtaim,  to  re-  tlie  practice  must  have  been  my 

"  duce  contracts  into  writin;^  on  a  inconvenient,  as  neitherpartycould 

"chart,  ilivkled  afterwards  into  inform  hiinseif  in  the  absence  of 

"  two  pans  from  top  to  bonom,  of  the  other  of  lite  stipulation  he  luul 

"  which  each  of  tike  contractinif  engaged  to  perfbrm. 
"  parties  took  one,    wluck  they 
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ihe   two  parts   of   this  and  other  instruments 
being  usually  written  in   fonfier  times  on  one  [185] 
piece  of  parchment,  which  was  afterwards  divi- 
ded by  a   Btralght  line  cut  through   some   word   or 
figure,  ao  that  one  part  should  fit  and  tally  with  the 
other*  as   evidence   of  their   ori^nal   agreement   and 
correspondence^   and   to   prevent   the   fraudulent  sub- 
^sdtution  of  a  fictitious  instrument  for  the  real   deed 
of  the  parties.     With  the  same  design  indentation  was 
afterwards  introduced,  and  deeds  of  more  than  one  part 
thereby  acquired  among  English  lawyers  the  name  of 
lodenture.     This  practice  of  division  however  has  long 
been  disused^  and  that  of  indentation  is  become  a  mere 
form. 

I  propose  in  the  present  chapter  to  consider  the  modes, 
ia  which  this  contract  may  be  made,  and  to  mention 
the  usual  stipulations  contained  in  a  charter-party,  and 
some  particular  covenants,  that  have  furnished  occa< 
sion  for  the  decision  of  a  Court  of  Justice  t  reserving 
the  consideration  of  the  general  duties,  that  arise  as  well 
out  of  the  contract  for  conveyance  in  a  general 
ship,  as  of  this  species  of  contract,  for  distinct  [186] 
chapters  hereafter. 

3.  This  instrument,  when  the  ship  is  let  at  the  place 
of  the  owners'  residence,  is  generally  executed  by  them, 
or  some  of  them,  (and  frequently  by  the  master  also,) 
and  by  the  merchant  or  his  agent.  In  a  foreign  port  it 
must  of  necessity  be  executed  by  the  master  only,  and 
the  merchant  or  his  agent,  unless  the  parties  have  aa 
agent  resident  in  such  port,  authorized  to  this  purpose 
by  deed  or  letter  of  attorney  under  seal. 

I  have  before  observed,  that  the  execution  of  a  charter- 
party  by  the  master,  although  said  to  be  done  on  beha'if 
H2 


■V  Google 


213        PART  III.  CHAP.  I. — CONTRACT  OF 


of  the  owners,  does  not  furnish  a  direct  action,  ground-'_ 
ed  upon  the  instrument  itself,  against  them.  This  de- 
pi:nds  upon  a  technical  rule  of  the  law  of  England  (ft), 
applicable  as  well  to  this  as  to  other  cases,  and  not  affect- 
ed by  the  mercantile  practice  of  executing  deeds  for  and 
in  tlie  name  of  absent  persons  ;  the  rule  of  the  law  of 
Eastland  being,  that  the  force  and  eiFect,  which  that  law 
gives  to  a  deed  under  seal,  cannot  exist,  unless  the  deed 
be  executed  by  the  party  himself,  or  by  another  for  him, 
in  his  presence,  and  with  his  direction ;  or,  in  his  absence, 
by  an  agent  authorized  to  do  so  by  another  deed  :  and 

in  every  such  case  the  deed  must  be  made  and 
f  1 37  J  executed  in  the  name  of  the  principal  (c).     The 

agent  indeed,  either  of  the  owner  or  merchant* 
may,  and  sometimes  does,  execute  a  charter-party,  and 
covenant  in  his  own  name  for  performance  by  his  prin- 
cipal, so  as  to  bind  himself  to  answer  for  his  principal's 
default,  by  force  of  the  deed.  And  in  an  action  to  re- 
cover freight  or  demuiVage,  claimed  in  pursuance  of 
a  charter-party  by  deed,  the  declaration  must  be  specially 
framed  on  the  deed  itself  (if). 

Another  technical  rule  of  the  law  oi England,  applica- 
ble also  to  the  contract  by  charter-party,  should  be  no- 
ticed in  this  place.  If  a  charter-party  is  expressed  to  be 
made  between  certain  parties,  as  between  A.  and  B.  own- 
ers of  a  ship,  whereof  C.  is  master  of  the  one  part,  and 
D.  and  £.  of  the  other  part,  and  purports  to  contain 


(i)  Jlan-iiaa  v.  Jacl-tmi  Si  athera,  by  A.  B.  his  attorney,"  or  by  writ- 

7'rtr.Itt-p,207.aiiil//oni.'(T|u.rti«A  inj- A.  B.  lor  C  U,"  providedhe 

a  annther,  (the  case  of  a  charter-  ileUvcrsthcinstruinpntas  the.decd 

Jjartv)  there  cHcti.  of  C.  D.  H'ilka  (J  aimt/ier  v.  Backe- 

(/)  11"  C.  D.  by  a  iimpcr  deed  2  Eiist.  142. 

■uthniiin:  A.  B.  to  eNrcutL-  u  l>ond  {(/)  Alls  v.  Paiitb,    J  B.  &  P. 

orulherdeodtor  liim,   A.  B.  may  Ntw  Itcp,  104. 
iliitliU  eltiicrhy  vrilms  "C.  D. 
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mode  of  paying  the   freight  have  given  rise  to 
{189]  some    questions  and  decisions  on  that  article, 
which  will  be  more  property  noticed  in  the  chap- 
ter on  freight.     , 

4.  The  merchant,  who  has  so  hired  a  ship,  may  lade 
it  either  with  his  oTvn  goods,  or  if  he  has  not  sufficient, 
may  take  in  goods  of  other  persons  j  or  he  may  wholly 
underlet  the  ship  to  another.  By  the  French  Ordinance, 
under-letting  at  an  advanced  price  is  prohibited  (A)  :  a 
wise  regulation,  though  not  adopted  by  our  law,  and 
perhaps  not  rendered  necessary  by  the  practice  of  our 
merchants.  If  it  be  necessary,  a  clause  may  easily  be 
introduced  into  all  charter-parties  to  prevent  iJie  practice. 

5.  The  charter-party  usually  expresses  the  burthen  of 
the  ship  (j),  and  by  the  French  Ordinance  it  is  required 
to  do  so  (Ji),  A  mistake  in  the  amount  of  the  burthen 
may  in  some  cases  be  prejudicial  to  one  party  or  the 
other.  The  French  Ordinance  provides  Aat  the  master, 
who  declares  his  ship  to  be  of  a  burthen  exceeding  the 
truth,  shall  answer  the  merchant  in  damages,  but  that 
an  error  sliall  not  be  deemed  to  exist,  unless  it  exceeds 
a  fortieth  part  (/).  According  to  Molloy,  if  a  ship  be 
freighted  by  the  ton,  and  found  of  less  burthen  than  ex- 
pressed, thepa)Tnent  shall  be  only  for  the  real  burthen  (w). 

And  if  a  ship  be  freighted  for  two  hundredtOitB, 

[  190  ]  or  thereabouts,  the  addition  of  thereabouts,  says 

the  same  author,  is  commonly  reduced  to  be 

Jive  ton  more  or  less.     The  wise  provisions  of  the  stat» 

utes  for  registering  British  ships,  will  probably  prevent 

(*)  liv.  3.  tit.  i.frti.  .wt.  27.  (*■)  liv.  3.  tit.  1.  Ckarte-partki, 

(i)  See  on  this  head  Utraccha  do  srt  3. 
mviMa,  pai-.  3.  num.  4.  »d.   14.  in-        (0  li^-  3.  tit.  S.fm.  art  4  i  i 
elusive.  (m)  MMou,  book  2.  chap.  4,  s,  8, 
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pear  to  be  at  present  any  mode  of  obtaining  in  ^is 
country  the  benefit  of  the  security  of  the  ship  itself  in 
specie,  for  the  performance  o{  such  a  contract  made 
here. 

Neither  can  the  owners  in  all  cases  have  the  full  ben-_ 
efit  of  the  clause,  by  which  the  cargo  is  expressed  to  be 
bound  to  the  paj'ment  of  the  freight  and  performance  of 
the  covenants  on  the  part  of  the  freighter  or  merchant. 

To  this  purpose  the  following  case  is  in  point. 
[  193}  Two  persons,  who  were  Actors,  hired  a  ship  of 

one/'iiu/attherateof;^.48  j>i?rfflORf/t,  andexecU' 
ted  a  charter-party,  by  which  the  goods  to  be  put  on  board 
were  made  liable  to  him,  and  they  had  power  to  appoint 
the  master  and  mariners.  Some  merchants  in  the  West- 
Indies  loaded  the  ship  with  goods,  and  allowed  the  fac- 
tors £.9  per  ton  for  the  carriage.  The  factors,  who 
had  thus  chartered  the  ship  in  their  oivn  name,  became 
bankrupts.  Paul  instituted  a  suit  in  the  Coui-t  of 
Chancery,  to  compel  the  merchants  to  pay  him  for  the 
hire  of  the  ship,  insisting  that  they  were  liable  to  do  so  by 
reason  of  this  clause  in  the  charter-party.  But  the  Lartf 
Chancellor,  Hardwicie,  decided  that  he  should  recover 
of  them  no  more  than  they  had  engaged  to  pay  the  fac- 
tors for  the  freight,  and  that  they  were  not  liable  to 
make  up  the  deficiency  to  him.  His  Lordship  observed 
that  by  the  general  law  the  cargo  is  liable  to  pay  the 
freight :  but  that  in  this  case  the  /'.48  per  month  was 
improperly  termed  the  freight  of  the  goods,  being  rather 
the  hire  of  the  ship,  that  the  factors  had  made  an  agree- 
ment with  the  master  on  their  own  account,  and  not  on 
the  part  of  the  merchant,  and  therefore  the  merchants 
were  not  liable  j  otherwise  they  would  be  in  the  hardest 
case  imaginable,  for  they  would  be  liable  to  any  private 
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hav.?^^e  right  to  take  the  loss  upon  himself,  and  order* 
the  ship  to  saiL  And  accordin^y  the  French  Ordinance 
directs,  that  if  the  ship  .be  freighted  by  the  great,  and 
the  merchant  do  not  furnish  a  ftdl  ladingryet  the  master 
shall  not  without  his  consent  take  in  other  goods  to  com- 
plete the  lading,  nor  without  accounting  to  him  for  the 
freight  of  such  goods  {s)  i  which  direction  is  consonant 
to  general  principles  of  law ;  for  the  hirer  has  a  right  to 
'  use  the  thing  hired  in  any  manner  most  agreeable  to 
himself,  not  differing  from  the  purpose,  for  which  it  was 
let  to  him.  And  in  this  particular  case  the  sale  of  the 
merchant's  goods  may  be  prejudiced  by  ^ing  other 
commodities  to  the  market,  for  which  he  has  destined 
them.  But  as  the  lading  is  the  owner's  best  securi^ 
for.  the  payment  of  the  freight,  if  goods  sufficient  to  an- 
swer such  pa^'meot  are  not  put  on  board,  and  the  mer- 
chant is  known,  or  reasonably  suspected  to  have  become 
insolvent,  the  owner  will  incur  no  risk  of  damages  hy 
annulling  the  contract,  or  taking  other  goods  to  secure 
his  freight,  which,  if  it  can  be  done,  is  the  better 
method  (1). 

(»)  Uv.  3.  tit.  3'.  Fret.  art.  2-  Fathie^,  Oiartc-pinip,  raim.  20. 


I  (1 )  Questions  sometimes  arise  as  to  which  party  is  to  do  the 
first  act,  in  relation  to  a  mercantile  transaction.  The  plaintiS' 
and  defendant  agreed  to  enter  into  copartnership  for  the  pnr- 
pO!ie  of  making  four  shipments  to  Buenos  Ayres.  The  plaintiiS^ 
among  other  things,  covenanted  to  transfer  to  the  partnership 
all  his  powers  under  a  royal  licence,  (which  lie  had  obtained) 
and  to  send  four  American  ships  to  BuenOs  Ayrcs  to  be  laden 
with  licit  goods,  to  be  chosen,  to  the  amount  of  gl  5,000  for 
each  vessel,  by  the  ptaintid^  and  not  above  S25.00O  at  tha 
first  cost,  ibe/unrfsaW  vesxl  to  be  furnished  by  the  d^mdant. 
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9.  A  charter-party,  like  every  other  deed,  taies  its 
effect  and  operation  from  the  day,  on  which  it  is 
sealed  and  delivered,  and  not  from  the  day,  on  [  196  ] 
which  it  beara  date,  if  different  from  the  day  of 
the  ddivery,  unless  there  be  words  of  reference  to  the 
day  of  the  date.  And  therefore,  where  by  a  charter- 
party  dated  the  9th  day  of  October,  hut  not  delivered  till 
the  28th  of  Octoier^  one  party  covenanted  to  pay  a  moiety 
of  the  value  of  all  the  com  "  which  then  was  and  there- 
"  after  should  be  laden  on  board  the  ship,"  it  was  held 
that  he  was  not  liaUe  to  pay  for  any  com,  that  was  not 
really  on  board  the  ship  on  or  after  the  28th  of  October. 
In  &ct,  the  com  was  cast  away  between  the  9th  and 
the  28th  of  Oc(o  V  0)- 

(0  Otht)v.mchi,Cro.  Jiunc3,263. 


The  phtinttffalso  bound  himself  to  make  choice  of  the  articlEs, 
or  to  send  samples,  if  necessary.  The  defendant  agreed  that, 
within  a  month  from  the  dale  of  the  contract,  the  first  expedi- 
tion should  proceed  from  Boston,  and  the  three  others  succes- 
sively with  the  interval  of  a  month ;  and  in  case  ef  default  in 
eending  the  expedition  in  due  time,  the  contract,  as  to  that  eK- 
pedition  was  to  be  void.  In  an  action  of  covenant,  the  plaintiff 
alleged  as  breaches,  that  the  defendant  did  not  furnish  the  ves- 
sels to  be  loaded  at  Boston,  and  that  the  6rst  vessel  did  not 
sail  from  Boston  wixhin  a  month.  Tlie  defendant  pleaded  a< 
iDong  other  pleas,  that  the  plaintiff  did  not  choose  or  select  the 
goods  necessary  for  the  first  voyage ;  and  on  demurrer,  the 
Court  held  that  the  plea  was  bad ;  for  the  selecting  the  goods 
was  not  a  condition  precedent,  and  that  in,  order  of  time  the 
defendant  was  bound,  to  do  the  first  act,  to  wit,  provide  a  veit- 
itej.    Bvittso  V.  Maditfif  2  Jqhn.  Rep.  H5. 
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lOw  The  word  •*  Atya"  used  alone  in  a  clause  of  jfc-' 
murrage  for  unlading  in  the  river  Thamea,  is  said  to  be 
understood  of  working  days  osly,  sad  not  to  comprehend 
'sundays  or  holidays,  by  the  usage  among  merchants  in 
London  (u)  ;  but  it  is  much  better  to  mention  workings 
or  running,  days  expressly,  according  to  die  intentioa 
of  the  panics. 

The  payment  of  demurrage,  stipulated  to  be  made 
while  a  ship  is  waiting  for  convoy,  ceases  as  soon  aa  the 
eonvoy  is  ready  to  depart ;  and  such  payment,  stipulated  ' 
Id  be  made  while  a  ship  is  waiting  to  receive  a  cargt^ 
ceases,  when  the  ship  is  fiilly  laden,  and  tJic  necessary^ 
clearances  arc  obtained,  al^ough  the  ship  may 
[  197  ]  in  either  case  happen  to  be  furdier  detained  by- 
adverse  winds  or  tempestuous  weather.  And  if 
the  ship  has  once  set  sail  and  departed,  but  is  afterwards 
driven  back  into  port,  the  claim  of  demurrage  is  not 
thereby  revivedt  This  appears  by  Ae  two  following 
authorities : 

First,  as  to  vmiting  for  convoy.  Two  shipst  th« 
Swallow  galley  and  the  Beak  galley,  were  hired  by  char- 
ter-party, for  a  voyage  from  Leghcr*  to  several  ports  in 
the  Mediterranetaiy  and  from  thence  to  LondoHy  and  it 
was  stipulated,  that  after  receiving  their  cargo  at  the 
'  ports  in  the  Mediterranean,  ^ey  should  sail  directly  for 
Gibraltar,  and  there  remain  until  some  convoy  should 
then  next  present  from  thence,  bound  either  for  lAtbon 
or  England,  and  sail  with  such  convoy  either  for  Litton 
or  London,  and  if  the  convoy  should  not  proceed  direct- 
ly for  England,  should  remain  at  Lisbon  until  some  con- 
voy should  present  from  thence  for  England,  and  thea 
«ail  with  such  convoy  ;  and  if  tfie  convoy  should  not  go 

<«)  Ctckrant.  IttlbtTjhiiBllitrt.  3  Espin,  N.  P,  Cwea,  121- 
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into  the  Dovmt,  then  they  should  wait  at  the  first  port 
they  should  make  in  Engtandy  for  convoy  from  thence 
to  the  JDvwnt .-  and  the  merchants  coveoaotcd  to  pay  in 
Xondon  £.6  per  day  for  the  Swallow^  and  £^7  per  day 
for  the  Beaky  for  each  day  that  they  should  wait  foh 
cowyoT  at  Gibraltary  Lmtion,  or  elsewhere,  during  the 
voyage,  above  the  space  of  twenty  days  in  the  whole, , 
during  which  tzuenty  days  they  were  to  lie  at 
the  charg;e  of  the  commanders.  The  ships  hav-  ^  198  ] 
ing  received  their  lading,  sailed  for   Gibraltar^  ^ 

and  arrived  there  on  the  11th  of  March  1708.  On  the 
2Jth  of  September^  Sir  John  Leake  passed  by  Q'tbraltar, 
but  refused  to  take  them  under  his  convoy,  having  ap- 
pointed  Captiun  Moody  for  that  purpose.  On  the  27th 
of  September,  Captain  Moody  arrived  at  Gibraltar  ,-  and 
staid  there  till  the  6th  of  October,  on  which  day  the  ships 
after  bavhi^  waited  148  days,  sailed  with  him  for  Usban^ 
arrived  there  with  lum  on  the  16th  of  the  same  month,  ' 
and  staid  with  htm  there  till  the  14th  of  November,  and 
then  s^ed  with  him  for  England,  and  arrived  with  him 
at  Falmouth  on  the  2d  of  December  ;  and  there  the  two 
alups  waited  till  the  17th  of  yanuary,  when  they  sailed 
from  dience,  and  joined  captain  Moody  at  Plymouth,  he  , 
having  previously  left  Falmouth,  and  put  into  Plymouth, 
and  sailed  with  him  to  the  Downs  ;  and  ultimately  ar-  '^ 
lived  fai  safety  at  London.  Part  of  the  delay  of  the  two 
ships  at  Falmeuth,  and  of  Captain  Moody  at  Plymouth^ 
was  occasioned  by  tempestuous  weather.  The  masters 
dumed  demurrage  for  the  whole  period  of  the  several 
detentions  after  the  first  twenty  days.  The  merchants 
insisted  that  nothing  was  due  for  the  time  they  waited, 
.^er  Captain  Moody  Joined  them  :  and  indeed  at  first  in- 
sisted, that  they  ought  to  haye  Bailed  with   Sir   Johjt 
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Leake,  but  this  was  held  to  have  been  impassible.  The 
Lord  Chancellory  CoTvper,  declared,  that  demurrage  was 
payable  both  durtngthetlme  thatthe ships  wait- 
[  199  ]  ed  for  the  arrival  of  convoy,  and  during  the 
time  that  the  convoy  was  not  ready  to  ssul  ;  for 
if  the  convoy  was  not  ready  or  able  to  sail  at  any  time 
when  the  ships  were  both  able  and  ready,  the  staying 
of  the  ships  for  the  eonvoy,  was  the  same  thingas  if  no 
convoy  was  near  at  hand  ;  but  that  no  demurrage  ought 
..to  be  allowed  while  the  ships  and  their  convoy  staid  for 
want  of  wind,  or  were  detained  by  contrary  winds  ;  and 
upon  this  principle  it  was  ulumately  decided  by  the 
Lord  Chancellor  (y),  and  afterwards  by  '  the  House  of 
Lords  upon  appeal  (x),  that  demurrage  should  not  be 
paid  for  such  portion  of  the  detention  at  Falmouth, -a& 
was  thought  properly  attributable  to  the  weather,  bat 
that  it  should  be  paid  for  all  the  rest  of  the  time  that 
the  ships  had  wMted  there,  and  for  the  whole  period  of 
their  stay  at  Lisbon  and  Gihredtar,  after  the  cxpiraUon 
of  the  first  twenty  days. 

Secondlv,  as  to  waiting  for  a  cargo,     ycatdeson  is" 
Co.  merchants  at  Leith,  having  contracted   with  Atiins 
.  &'  Co.  merchants  at  St,  Petersburgh,   for  a.  quantity  of 
tallow,  which,  as  the  latter  represented,  would  be  ready 
for  delivery  in  the   beginning  of  August,   sent  the  ship 
Sell,  whereof  yohn  Laurie  was  owner,  and  one  Ander- 
son master,  to  Cronstadt,   under   the  following 
[  200  j  letter  of  instructions  delivered   to  the   master, 
which  was  the  only  evidence  of  the  contract  be- 
tween the  parties.     "  You  will  on  your  arrival   at  Su 

(r)  /.DFUioji  a  anelherv.  Kerry  House  of  Lords,  Was  in  the  Dumber 

tf  another,  2  Bro.  P,  C.  60.  of  days,  for    which    deniunvg^ 

(j-)  I'he  only  atterauon  of  the  sliould  Ik  pud  at  FaIi)W&- 
Cliaiicellor'a  d^nee  miuk  in  thf 
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*^  Petersburffk,  deliver  our  inclosed  letter  to  Ji^ssrs, 
**  AtHrta,  £■  Rigaily  &?  Co.  to  whom  we  address  your 
"  ship  the  BelL  They  will  ship  100  tons  of  tallow,  and 
**  get  yo"  what  deals  and  battens  you  may  want  to  fill 
"  up  your  ship— you  have  a  provisional  order  to  Messrs. 
*'  G.  Scougal  fc?  Co,  for  40  tons  of  iron,  to  Messrs.  S.  &? 
"  S.  Anderson  ;  if  they  cannot  ship  it  in  time,  you  may 
*'  apply  to  Messrs,  Hill,  Cazalett,  Es*  Co.  to  whom  you 
"  have  a  letter  ;  failing  them,  you  may  make  inquirjr 
"  throilgh  the  factory,  and  if  you  can't  get  any,  you'll  ^ 
"  direcdy  load  without  it. — Observe  you  must  get  clear 
"■^  and  sail  before  the  \st  September  N.  S.  as  the  premi- 
"  ums  of  insurance  advance  gready  after  that  date. — 
"  About  this  we  wrote  particularly  to  Messrs.  AtkinSy 
"  E.  Rigtnl,  &?  Co,  and  we  hope  they  will  attend  to  it. 
*'  We  have  no  objection  to  your  taking  any  goods  on 
*'  freight  to  the  extent  of  50  or  60  ions,  but  the  rfiip 
*'  must  not  be  detuned  for  them  :  and  with  respect  to  ' 
**  deals,  you  will  be  at  great  pains  in  wracking  them." 

The  ship  arrived  at  the  port  of  destination  on  the  22d 
of  yuly  178r,  and  the  master  applied  to  Atkins  &?  Co. 
according  to  the  instructions.  They  informed  him  that 
the  tallow,  which  was  to  come  by  water  from  the  interi- 
or of  the  country,  could  not  be  expected  till  toward  the 
end  of  August  1  and  in  fact,  on  account  of  the 
dryness  of  the  season,  which  retarded  the  inland  [  201  } 
navigation,  it  did  not  arrive  at  St.  PetersburgA 
till  October,  and  was  not  shipped  till  near  the  end  of  that 
month.  The  master  made  a  protest  against  the  mer- 
chants for  not  loading  the  ship  by  the  jfrsf  oi  September  ; 
but  wwtcd  for  the  tallow  by  the  directions  of  Atkins  £5" 
Co.  and,  as  it  seemed,  under  an  opinion  that  he  was- 
bound  to  do  so.     The  lading  was  completed,  and  the 
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•hip's  clearances  obbtined  on  the  38th  of  October,  ttid 
■he  ship,  having  waited  a  few  days  for  a  wiqd,  sailed 
out  of  the  mole  of  Cronstadt^  but  soon  meeting  with  ad- 
verse winds  and  frost,  was  forced  to  return  to  Crenatadtj 
and  was  there  frozen  up,  and  remuned  until  the  11th 
of  May.  The  winter  began  earlier  than  usual*  Upon 
the  arrival  of  the  ship  and  delivery  of  the  cargo  at  Ltith, 
the  owner  claimed  of  Jamieson  Es*  Co,  freight  at  the 
usual  rate  for  the  voyage  ;  demarragc  from  the jf>-«f  of 
September  till  the  11th  of  May,  and  an  indemnification 
against  a  claim  made  upon  him  by.  another  merchant. 
Cor  whom  he  had  shipped  some  flax  soon  after  the  arri- 
val of  the  vessel  at  Cromtadt,  for  damage*  occasioned 
by  the  delay  in  bringing  the  flax  to  Leith. 

Tlie  case  was  litigated  in  several  courts  in  Scotland^ 
and  was  at  last  brought  by  appeal  to  the  British  House 
of  Lords.  It  was  admitted  on  both  sides,  that  the  mas- 
ter might  l^  law  have  returned  empty,  or  have  obtained 
wother  cargo  after  the  jfr*/  of  September,  but  the  owner 
of  the  ship  contended,  that  as  the  master  had  waited  at 
the  rc([ue3t  of  the  correspondents  of  yamieton 
{  203  ]  £9*  Co.  they  were  answerable  for  all  the  damage 
arising  from  that  delay. 

The  House  of  Lords  decided  that  yamieton  (^  £'«. 
should  pay  only  the  usual  freight,  and  a  compensatioa 
in  the  nature  of  demurrage  for  the  period  between  the 
1st  of  September  and  the  29th  of  October  {y).  This  de- 
cision was  conformable,  to  one  of  the  determinatioms, 
which  had  taken  place  in  Scotland,  and  also  to  the  usage 
of  trade,  as  represented  by  several  merchants  in  London, 
vho  had  been  e^ramined  in  the  cause,  and  who  deposed. 
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I2>  In  a  case  which  happened  in  the  beginning  of  the 
reign  of  King  Charles  the  First,  the  owner  or  master 
covenanted  that  his  ship  shotdd  sail  with  the  first  wind 
en  a  voyage  to  Cadiz ;  and  the  merchant  covenanted 
that  if  the  ship  should  go  on  the  intended  voyage  and 
return  to  the  Downs,  he  would  pay  a  certain  sum  ;  to 
recover  this  sum  an  action  was  brought*  The  merchant 
pleaded  in  his  defence,  that  the  ship  did  not  sail  with 
the  next  wind ;  which  fact  was  admitted 
[  204  ]  by  the  plaintilF.  But  the  Court  held  that  the 
substance  of  the  covenant,  and  primary  inten* 
tion  of  the  parties,  were,  that  the  ship  should  perform 
the  voyage  j  and  not  that  the  ship  should  sail  with  the 
next  wind,  which  changes  every  hour ;  and  that  the 
merchant  must  pay  the  money  {a).  But  although  it 
appears  by  this  case  that  the  owner  will  not  absolutely 
lose  his  freight  by  a  delay  in  the  commencement  of  the 
voyage,  rf  the  voj-age  be  afterwards  performed  j  yet  if 
die  merchant  sustain  any  injury  by  such  delay,  he  will 
be  entitled  to  a  compensatioa  is  damages  proportioned 
to  his  loss  (i).  , 

13.  The  contract  by  charter-party  is  in  general  of 
that  kind  which  the  lawyers  call  reciprocal,  that  is  mu- 
tually obligatory  upon  each  party ;  but  nevertheless  the 
parties  may  by  particular  clauses  render  it  obligatory 
upon  one,  ^d  optional  to  the  other.  Thus  where  the 
•  master  of  a  vessel  bound  on  a  voyage  to  the  island  of 
Madeira  covenanted  by  a  charter-party,  that  he  would 

(n)  Cmuliible  x:  Chbeiie,  Pjilm-     srcl.  10.  p.    240.      Parens,  not.  56. 
ti-,  .197.  Sinircha  d->  lUKiffs,  pur.  3.  num.  3, 

(i)  Note  on  llie  Gidilon,  csp.  7.    4,  and  5.  Mitlffw,  p.  98.' 

■  Sicfost,  p.  313.  llaU  V.  C»3i!io\-e,  4Eaat.  Ktp.  47"  citcJlBnolc 
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"  the  owners   were  entitled  to  no  more,"  but  declined 
giving  any  other  opinion  (l). 

17.  I  have  said  that  the  comtrucUon  of  charter-par* 
ties  shall  be  conformable  to  the  usage  of  trade.  Ac< 
cordingly  at  the  trial  before  Lord  Kenyan  of  an  action 
on  a  charter-party,  by  which  it  was  stipulated  that  the 
merchant  should  have  the  exclusive  use  of  the  ship  out-' 
wards,  and  the  eAhisive  privilege  of  the  cabin,  the  mas- 
ter not  being  allowed  to  take  any  passengers,  at  which 
trial  the  defendants  insisted  that  under  a  charter-party 
80  worded,  it  was  the  constant  usage  of  trade  to  allow 
the  master  to  take  out  a  few  articles  for  a  private  trade  ; 
his  Lordship  suffered  evidence  to  be  given  to  prove  this 
usage,  observing,  that  although  primi  Jm:ie  the  deed  ex- 
cluded this  privilege,  yet  he  thought  the  deed  might  be 


(1)  Upon  the  clause  in  the  East-India  Compaoy'a  charter- 
parties,  whereby  the  Company  agree  to  allow  200^  pei  mouth 
for  prOTUions,  while  tbe  ship  remains  in  tnelia  or  ChJna^  to  be 
computed  from  her  delivery  of  Che  Company's  dispatches,  if  a- 
ny,  "  at  the  ship's  fira  consigned  port,  un^l  she  should  be  dis- 
patched from  her  last  port  in  India  or  China,  to  return  to  Eu- 
rope," is  to  be  understood  of  her  last  comigned  port,  and  not  a 
port  to  which  afterwards  she  may  be  compelled  to  go  in  distress 
for  repairs.  And  the  covenant  to  pay  in  England  IM  fbr  each 
passenger,  ordered  on  board  the  said  ship  by  the  Company's  a- 
genis,  is  due,  although  the  ship  shall  not  arrive  in  safety  in  the 
Thames,  this  covenant  having  no  reference  U>  Uie  above  cited 
clause,  seel  16.  Moffat  t.  JEait-India  Company,  10  £asU 
Rep.  463. 


■V  Google 


AFFILStOHTHENT  BT  CHART£R-|>ARTT.    S43 

^&ptuDe4  I^  uniform  and  constant  UBtge,  the  \uage  be- 
ing a  taat  exception  out  of  the  deed  (jr)- 

18.  But  although  the  words  of  a  charter-party  jaay 
receive  a  liberal  construction,  yet  the  construc- 
poa  must  not  be  bicooa'iatent  with  their  plain  and  [314] 
pbvious  meaning,  iftid  therefore  in  the  case  of  a 
charter-party,  by  which  a  ship  was  to  sail  from  London  to 
join  coavoy,  and  proceed  from  thence  to  Barcelona,  and 
there  deliver  her  cargo ;  tmd forty-one  running  days 
were  to  be  allowed  to  wait  at  Portsmouth  for  convoy,  . 
aii4  to  discharge  the  cargo  at  Barcelona,  the  saidybr^^- 
one  d^ys  to  be  accounted  and  comjnence  at  Portsmouth 
twenty-four  hours  after  her  arrival  there,  and  at  Barce- 
lona the  day  die  ship  should  be  ready  to  deliver  her 
cargo,  and  for  all  the  time  beyond  the  forty-one  days 
thirteen  shillings  per  ton  were  to  be  allowed  for  demur- 
rage ;  Lord  Kenyan  hdd  that  the  demurrage  was  only 
^xysiAc  for  delay  beyond  i!ti&  forty-one  days  in  waiting 
for  convoy  at  Portamouth,  and  in  discharging  the  cargo 
at  Barcelona,  and  not  for  the  delays  which  die  ship  had 
experienced  in  WMting  for  convoy  at  Falmouth,  to  which 
place  she  was  ordered  to  proceed  from  Portsmouth  by 
the  admiral's  secretary  ;  and  at  Gibraltar  Bay,  into ' 
which  she  sailed  under  the  direcuon  of  one  of  the  stoops 
appointed  to  convoy  the  fleet,  the  rest  having  been  dis- 
persed in  a  storm,  and  where  she  waited  twelve  days 
for  convoy  to  proceed  to  Barcelona  (A). 

(j)  Btnaidtm  U  anathtr  -b.  For-  wUbdnvn  by  comcBt,  md  no  rtr- 

tur  ii  elhert,  Gulldhill  Sittings,  p.  diet  pronounced  in  the  c»uac 

Mich.  Term,  29  Geo.  3.    Upon  the  Sec  the  observations  made  hj 

CTideaee  his  Lordshq*  thought  the  Lord  Eldan,  on  the  maxim  of  con- 

usage  was    proved,   «nd    e'jmenof  stniing  a  mercantile  instrument  by 

the  jUT)3Dea  wished  to  find  &  ver^  jitagv,  in  the  cue  of  ^ndemn  v. 

<Bct  accordingly,  but  the  twlfih  Piicher,  2  Boa.  St  Fid.  164.     And 

inaistinK  tb^t  he  could  not  conform  see  3  Vney,  331. 

to  the  reneral  opinion,  as  this  was  (A)  Marthall  v.  De  la  Tarn,  1 

»  poattive  cootnct,  ■  juror  v«s  Esp.  N.  P.  Csmi,  3ST. 
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CHAPTER  THE  SECOND. 


OF  TSa  COATSJiCT  FOR    COJ^ETJJfCE  OF  MEBCRAN^ 
SIZE  IJf  A  GEJVESAL  SiUF. 


.Th 


.  HE  contraa  for  the  conveyance  of  merchandize 
in  a  general  ship  is  that,  by  which  the  master  and  own- 
ers of  a  ship,  destined  on  a  particular  voyage,  engage 
separately  with  various  merchants  unconnected  with 
each  other,  to  convey  their  respective  goods  to  the  place 

of  the  ship's  destination.  It  has  been  already 
[316]  shewn  (a)  that  this  contract,  although   usuiiny 

made  personally  with  the  master,  and  not  with 
the  owners,  is  considered  in  law  to  he  made  with  them 
also,  and  that  both  he  and  they  are  separately  bound  to 
the  performance  of  it. 

3.  When  a  ship  is  intended  to  be  thus  employed,  it  is 
usual  in  London^  and  other  places,  to  ^ve  notice  of  die 
intention  by  printed  papers  and  cards,  mentioning  the 
name  and  destination  of  the  ship  ;' her  burthen  and  some- 
times her  force  ;  and  sometimes  expressing  also  that 
the  ship  is  to  sail  with  convoy,  or  with  the  first  convoy 
for  the  voyage,  or  other  matters  relatmg  thereto.  Such 
expression  is  an  assurance  or  warranty  to  the  merchant, 
who  lades  goods  in  pursuance  of  the  advertisement,  and 
becomes  a  part  of  the  contract  with  him,  although  it  be 
not  afterwards  contained  in  the  bUl  of  lading  (If). 

(a)  Ante,  put  3.  chkp.  3. 
(i)  Sud  to  be  BO  understood  ft- 
nxaig  merchuta,  ttc.  by  tbe  jury. 
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S.  When  goods  are  sent  on  board   the  sMp,  the  mas- 
ter, or  person  on  board  acting  for  him,  usually  g^vee  a 
receipt  for  them,   and  the   master  afterwards  signs  and 
delivers  to  the  merchant  sometimes  two,  and  sometimes 
three,  parts  of  a  bill  of  lading,   of  which  the   merchant 
commonly   sends  one   or  two   to  his   agent,  factor,  or 
other  person,   to  whom  the  goods  are  to  be  de- 
livered at  the  place  of  desUnation,   that  is,  one  [  31?  ] 
on  boitf-d   the  ship  with  the   goods,  another  by 
the  post  or  other  conveyance  ;  and   one  he  retains  for 
his  own  security.    The  master  should  also  take  care  to 
have  another  part  for  his  own  use. 

CUnldhall  ■  Tlus  [xant  however  Gm.  3.  The  decision  irill  be  no- 
was  bniugfat  before  the  Court  of  ticed  in  the  Addendit,  if  it  taks* 
Ebig^  Bench  in  Mich.  Term,  48    plkce  in  time. 


*  Thi>  «M decided  in  Binquist  •iialpUceisttbeBoyilEcctun^ 

V.  Utchell,  referred  to  in  the  note  and  that  the  Captain  had,  dimng 

undertheteXtandreported.  3Eap.  that tdme,  been  frequently  at  the 

Ni>i  Pr.  Ca.  64.    The  caic  wa*  on  Exchange,  that  he  had  signed  bills 

an  action  brought  against  tiie  awn-  of  lading  on  wliich  the  ship  wa> 

er  of  the  Ship  Cromer,  to  recorer  warranted  to  sail  with  convoy,  and 

dauuiges  to  the  value  af  the  goods  that  handbills  to  that  effect  had 

flipped  on  bond  of  her  under  the  been  handed  about.     The  Captain 

folloiring  circumstancei.  The  ship  however  denied  having  given  any 

Oomcr'waa  put  up  at  the  Coffee  authority,  so  to  represent  the  ship. 

aa  1^  general  sbip  tor  Oporto,  war-  Lord  Kenyon    decided  that   the 

ranted  to  sail  with  convoy.    The  owner  was  bound  by  the  act  of  Ilia 

pliJatiff  Bluoped  goods  on  board  agent  the  broker,    V  he  had  draie 

her,  an^  enected  a  policy  "  on  it  without  authority,  it  was  a  ques- 

good»  on  board  the  Cromer  war-  tion  between  him  and  the  owner  i 

nntad  to  sail  with  convoy."     She  the  public  had  nothiji;;  to  do  with 

'did  not  sul  with  convoy,  and  was  it.  The  representation  of  the  ihip** 

lost :  and  by  reaaon  of  not  comply-  sailing  witli  convoy  was  announced 

ing  with  the  warranty,  the  policy  to  the  public  in  the  usual  manner, 

««BToid.  The  ship-t^ker  proved  and  was  sufficient  ta  bind  the  pan- 

tliat  he  had  put  up  the  ship  as  a  tie*. 
general  «hip  tor  Oporto,  at  the  u-  ^ 
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I.  W.  "}  Shipped,  by  Ac  grsu:e  of  Cod,  in  good 
N*I. s2(k  ^aTdeT,hy  A.  B.  merchant,  hi  and  upon 
the  good  ship  called  the  yo/tn  and  yane^ 
vhereof'C  D.  is  master,  now  riding  at 
anchor  in  the  river  of  Thame*-,  and  bouiul 
for  Barcthna  m  Sfimn,  20  bales,  contain- 
ing 100  pieces  of  l»oad  clodi,  marked 
and  numbered  as  per  margin  ;  and  are  to 
be  delivered  in  the  like  good  order  and 
condition  at  Barcelona  aforesaid  (the  dan- 
gera  of  the  aetu  excepted).,  mito  E.  V. 
merchant  there,  or  to  his  assigns,  he  or 
tbey  paying  for  die  said  goods  pet 

piece  freight,  with  primage  and  average 
accustomed.  Ih  witrebs  whereof,  the 
^njtjf  or  puraer  of  the  said  ship  hath.' 
affirmed  to  three  bills  of  lading  of  this 
tenor  and  date,  one  of  which  hills  being 
accomplished,  the  other  two  to  stand  void; 
And  so  God  send  the  good  ship  to  her  . 
designed  port  in  safety. 
Dated  at  London. 

The  terms  of  Ms  exception  were  altered  dMnit 
[21B]  five  years  ago,  in  consequence  of  an  alarm  taken- 
by  the  ship-ownets  at  the  decision  of  a  tause 
(c),  that  will  be  mentioned  in  a  subsequent  chapter ;  aoci 
of  late  the  exception  is  usually  made  in  the  fbllowii^ 
words  ;  f '  The  act  o/Gody  the  King*i  enemie»,fire,  and 
**  eUl  and  every  Mher  danger*  and  acadenta  of  the  eetUy 
**  rhere,  and  noBigation,  of  -whatever  nature  and  kind 

(r)  Sjidlh  V.  SlKtArrdt  post,  dl.  4.  of  thii  put,  «ect  1. 
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'*  w/eWTy  etectfttd^'J  Mvt  in  xh»  osae  df  ships  home- 
ward bouad  irotn  th^  West-IiuSa  Ulands,  which  setnd 
thejr  boats  to  fetch  the  cargo  from  the  shore,  there  ia 
introduced  a  saving  oM  of  this  exception  "o/rUiof 
^  6oat*y  90  Jar  at  thipa  are  liable  thtretoi"  And  in  that 
«ase  the  whole  clause  is  as  foUQws :  "  TAe  act  of  God^ 
**  the  King's  enemia,^re,  and  all  taid  every  other  dan- 
**  jvr«  and-  accidents  of  the  seasy  rivers^  and  navi^ationy 
"  of -whatever  nature  and  Mnd  aoever,  save  riak  of  boats j 
*^  so  far,  as  ships  are  Haile  thereto,  excepted."  Other 
ezcqitiwis  are  and  may  be  introduced,  to  Ulce  away  the 
Msponaibility  of  the  master  and  owners  in  various  cases^ 
for  which  they  would  otherwise  be  responsible' 

"  In  the  above-mentioned  form  of  a  bill  of  lading  th« 
wime  of  a  consignee  is  mentioned^  but  sometimes  the 
shipper  or  consignor  is  himself  named  as  consignee,  and 
the  engagement  is  expressly  to  deliver  to  him  or  lug 
assigns  ;  and  sometimes  no  person  Is  named  as  consignee, 
but  the  terms  of  the  instrument  are,  ".  To  he  deliveredf 
"  £i?c.  unto  order,    or  assigns" 

which  words  arc  generally  understood  to  im-  [219  J 
port  an  engagement  on  the  part  of  the  master  ■, 

to  deliver  the  goods  to  the  person^  to  whom  the  ritippep 
yr  consignor  shall  order  the  delivery,  or  to  the  assignee- 
«if  such  person.  This  st^jtict  will  be-  farther  consider- 
ed in  a  subsequent  chapter  (d). 

■  4.  If  there  is  any  dispute  about  the  quantity  or  con- 
dition ef  the  goods,  or  if  the  contents  of  casks  or  bales 
«Fe  imknown,  the  words  of  the  bill  of  lading  should  be- 
varied  accordingly. 

Sy  the  French  Ordmaoce  it  is  required,  diat  falUs  of 
Dkdiag  should  contain  the  quantity  and   nuu-ks  of  the 

(<0  CIl  9- of  Um  psrL  t^SxtpogtiaTraiuitm. 
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nrercfaandize,  the  nunc  of  die  nerchant  who  loads  tbenv 
'god  oftbe  person  to  wlram  diey  areti>be  d(£vered,the 
place  of  depBTture  and  destinatioit,  the  mines  of  duc- 
Biaster  and  the  ship,  and  the  price  <rf  the  freight  (e). 

It  is  obvious  that  the  quality^  and  frequently  also  the ' 
quantit}-,  of  the  goods  must  be  unknown  to  the  master  ; 
and  the  commentator  (y)  on  the  (A^dinance  inf<M-ins  us, 
that  by  the  quality  the  exterior  and  apparent  quality' 
Only  is  meant;  and  further,  that  it  is  usual  for  dte  mas- 
ter to  insert  words,  denotlB^  that  the  quali^r  and  quaat- 
tity  are  only  according  to  the  repreacntadon  of  the  mev^ 
chant ;  of  which  practice  he  approves,  and- mentions  nrw 
disputes  decided  in  favour  of  the  niaater  in  consequence 

of  this  precaution.'  ' 

[  220  J      Si.  Some  of  the  more  ancient  WTitcn<m  maii^ 

tiibe  law,  mention  the  case  of  goods  put  on  board 
a  ship  without  the  knowledge  or  consent  of  die  BMSter 
or  owners.  It  is  evident  that  in  such  a  case  no  cantract 
for  conveyance  is  made,-  but  neverdieleas  the  -  master 
upon  delivery  of  them  will  'be  entitled  to  dw  useal 
freight  for  the  voyage. 

Having  thus  considered  the  several  partictdatis  beIoi!g>- 
ing  distinctly  to  the  two  dillcrent  species  oT  contract  for 
the  conveyance  of  mercltandize  by  sea,  I  proceed  in  the- 
following  chapters  of  tfiis  third  part,  to  treat  of  dMSe- 
general  circumstances  which  may  belong  to  bodi' 

(p)  Liv.  3.  tit.  2.  Dei  CaiinKasc-         (/)  VJin,  ubl  supra. 
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OF  THE  GEJk-EB.iL  DUTIES  OF  THE  JtLlSTER  ^XD 
0\f\XERS. 
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I  whatever  iray  the  coittract  for  the  conveyance  of 
onerchwicliKe  be  made,  the  masted'  and  owner*  are  there- 
by b«»aiid  to  the  perfonnaace  of  variooa  duties  of  a  geiL- 
>^rsl  nature-  I  propoK  to  treat  of  these  duties  in  the 
^urtoeot  chapter,  and  shall  consider  them  as  they  regard, 
FiivT,  T%e  prep«ratioa  for  the  voyiige ;  Secondlt, 
The  commencement;  Tbirdly,  The  course;  and, 
itlBTiAr,  The  completion  of  the  voyage. 

3*  And,  First,  as  to  the  preparaUon  for  the  [  331  j 

The  first  du^  is  to  provide  a  vessel  tight  and  staunch, 
■md  furnished  with  all  tackle  and  apparel  necessary  for 
«he  intended  voyage  (a).  ,  For  if  the  merdunt  sutler 
loss  or  damage  by  reasdh  of  any  insufficiency  of  these 
particulars  at  the  outset  of  the  voyage,  he  will  be  entitled 
to  a  i^ecompense.  An  insufficiency  in  the  furniture  of 
the  ship  cannot  easily  be  unknown  to  the  master  or 
■ownen  :  bm  in  the  body  there  may  be  latent  defects  ' 
unknown  U>  both.  The  French  Ordinance  directs,  that 
if  the  merchant  can  prove,  that  the  vessel,  at  the  time 
of  sailing,  was  incapable  of  performing  the  voyage,  the 
Blaster  shall  lose  his  frei^t,'and  pay  the  merchant  his 
damages  and  interest  (&).     Valin,  in  his  commentary  o» 

(a)   FMerigm,  torn.  1.  p.  373,  ch.   %  sect.   10.    fTcffiMM/t    Sea 

374.  375.    JtocRH,  not  19.  57.  69.  Lmt,  tit.  7.  p.  33. 

Ordinance  of  Astterd^tm,  3  .VafTnt,  (A)  liv.  3.  tit  3.yi«t.  >rt  12- 
p.  101-  ut.  134.    MbUoy,  book  2. 
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Ifaw  article,  ches  an  olMerntian  of  Weititn,  '^thttihs 
"  pmndunaot  of  the  master  n  tfau  cats  ought  not  to  hs 
"  dteught  too  severe,  becanae  the  maMer,  bj  the  nature 
^^  of  the  contract  of  afireigfatment,  b  necenarily  fadd  to  . 
'*  warrant  that  die  ship  is  good,  and  perfectly  in  a  con- 
'  **  didw)  to  perfonn  the  vt^age  in  qaestkm,  under  tbe 
'*  penalty  of  all  expcocea,  damages,  and  interest."  And 
he  himself  adds  that  this  is  so,  ahhoogh  befine  its-de- 
partore  ii>e  ship  may  fatvc  been  visited  accotidiog  to  the 
practice  in  Fran£e,  and  reported  sbfficient ;  because  da 

the  visit  the  exterior  parts  txAy  -of  tbereBS^ 
[  3S2  ]  are  snrveycd,  so  that  sea*t  fisnlts  cannot  be  dis" 

covered,  **farK>hidiby  cohscquence,'*  sayb-he, 
"  the  ovner  or'  master  rqmains  always  responsible  (  ■and 
*  tka»  die  more  justly,  because  he  cannot  be  iganant  of 
'^  die  bod  statp  of  tiie  ship ;  but  even  tf  be  be  ignorant,  hr 
**  must  still  answer,  being  necessarily  bound  to  liniush 
**  a  ship  good  and  cif*Ue  of  the  voyage."  Pathier  -(c), 
tiding  notice  of  this  article,  and  of  the  coBonentary  up- 
\aa  it,  declares  Us  own  opinion  (in  oonfomuty,  as  he 
observes,  to  the  general  principles  of -law  eatlddidied  in 
his  own  treatise  on  the  contract  of  tettingto  hire)to  be, 
dnt  if  the  ship  has  been  visited  and  reported  saSdcDt* 
the  master  or  owner  ahaM  not  be  answerable  for  damages 
occasioned  1^  a  defect,  which  ^ey  did  not,  nor  conld 
lau)w ;  ,b«t  hv  agrees  that  they  shall  lose  their  Jreight. 

(c)  Traiiide  C/iarie-panie,wim.  .''p^sapn>fcisionitreini<ina<4« 

30.    The  author  here  refers  trtlib  "  virede  la  chose  loiiie,  ilesttcnu 

own  escellent  Tnati  dc  lamagr,  "  de  dorosge  et  int<rtu  ila  koo- 

Kirt  2,  cb.  1,  sect.  4.  pur.  2.     But  *>  ditcte w,  Bans  cm'il  soit  beuun  de 

rather  tppean  to  me  Aatthe  "chercher,  ri  elTeMiveinent  3  tm 

mle*  there  laid  down  Iiy  himself,  "  k  eu    connoissance    ou    nOn  :" 

iliBtiince   the   owner   and    muUf     cooper  or  shopkeeper  ktting  c  Bfts 

aug:l>t  to  be  tcspauihle  for  the    made  tf  bad  wo«l, 
loss.   "  liorsque  Ic  locateui  deroit 
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Ctma^be  <4tMr«ed,  however,  that  defects  of  tfaia  soit 
cannot  exist*  unlen  occasioned  by  the  age  or  pArdenlar  - 
emidtTmeDt  of  the  ship,  or  some  sccidemal  disaster 
Aat  may  have  happened  to  it ;  all  of  whidi  ought  to 
be  knovn  to  the  owner,  and  ought  to  lead  to  wi  wmxmi- 
ination  of  the  mterior  as  well  as  exterior  parts. 
And  indeed  this  cmtract,  ahhoug^  gnaiiy  par-  [  3S3  ] 
takmg  of  the  nature  of  the  ctmtract  of  Irttittg  to 
hire,  is  ncrt-precisely  the  sune,  but  includes  in  itself  m. 
warrant  beyond  that,  which  is  contained  in  die  contract 
for  letting  to  hire.  In  a  chartcr-pu^  the  person  who 
letH'tbe  sh^  coTCBaaU,  that  it  is  tig^  staotach,  ami 
sufficient ;  if  it  is  not  so,  dte  temu  of  the  covenant  are 
not  conpUed  with,  and  the  ignorance^  of  a  covenaMor 
can  never  exslue  him*  Ai}d  with  regard  to  a  gMeral 
shlp^  CAief  yuatice  Salt,  in  his  elaborate  argument  on-  . 
the  IftW  oT.  bailments,  distinguishes  the  contract  made 
for  the  carriage  of  goods  from  tho  contract  of  letting  to 
hir4  i  and  peaking  of  the  former,  when  made  by  a  per-  - 
son  ip  a  public  employment,  says,  "  The  law  charges 
*<  the  persui  (vie.  commlcm  carrier,  hoymad',  master  of 
"  a  diip)  thus  entrusted  b>  carry  goods,  against  all 
^'  events  bat  acts  of  God  and  of  the  King's  enaniea;'V 
so  that  a  coBunon  carrier  is  antnaurer  agiunst  all  perils 
or  k»ses  not  widiin  the  exception  (d).  And  the  costiac* 
of  insurance  properly  so  called,  is  dauly  void,  ifdn 
ship,  at  the  commencement  of  the  voyage,  be  not  sea* 
vortfay,  although  the  person  who  ha»-  effected  the  in- 
saraBcet'be  ignorant  of  diat  circmnstance  (e).  (t) 

(_J)    Ceggt  v.  Bernard,  3  I«rd        (e)  Park  on  bnunnee,  ch.  11. j 


(1)  In  Putnam  V.  Wasd.  3  Mas.  Rep.  4SI,  the  Sopiene 
Court  held  that,  •'  it  is  the  duty  of  the  ownei  of  aship  when  h6 
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loj^  ia  a  CMC,  ki'fAid»  it  appcawd  that  the  flVik> 
«r  of  A  <ligte«r  cnplp^d  in  coaReyiag;  goofU  &oib  a 
i|i«)r  at  Hulito  bIoc^  ja  tbe  dock,  but  togetbd 
[  aSM  ]  with  TOBmy  tHfaw  penons  engaged  ia  the  swu 
.  hutiaew,  s^vea  public  notice,  "  that  ^y  would 
**  not  b«  9Miwer»ble  fbr  any  loss  w  daBUge,  ^whi^di 
"  abould  happen  to  any  cargo,  which  should  be  pi^t  on 
^'  board  any  of  their  vessels,  unless  such  loss  or  dafn- 
"  xfft  ahould  tuqipen  or  be  occasioned  by  wsut  of  ordi- 
"  oary  car«  and  diligence  ia  the  ouster  or  crew  of  the 
"  Tessel  i  when  and  in  Quch  case  they  would  pay  tq  the 
■^  Boflsren  ;^-10  per  centum  upon  such  loss  or  damage, 
f*^  BO  as  the  whole  amoiutt  of  such  payment  should  not 
*'  exceed  the  value  of  the  vessel  on  board  whereof  such 
"  loA  or  damage  should  have  happened,  and  the  freight 
^  of  such  vessd*"     "  And  they  gave  further  notice,  that 


"  charters  her  or  puts  her  up  for  freight,  to  see  that  «he  is  in  a 
"  suitable  condition  to  transport  her  cargo  in  safety,  and  he  is 
"  to  keep  her  in  that  condition,  unless  prevented  by  perils  of 
"  the  seas,  or  unavoidable  accidents.  If  the  goods  are  low  by 
**  reason  of  any  defect  in  the  vessel,  wbether  latent  or  vhiblei 
"  known  or  unknown,  the  owner  is  answerable  to  the  freigfatar 
■  upon  the  principte  Aat  he  tacitly  contracts  that  bta  vessel  dtall 
*■  be  Ik  for  the  use,  for  which  he  employs  her.  Tin  piwcip1« 
**  governs  ant  only  in  cfaartcar-parties  and  policies  of  insuraiue, 
■■  but'  it  is  equally  applicable  in  contracts  «f  afli«ightnwnt.'' 
If  tharrfora  durmg  the  voyage  the  vessel  oteets  with  an  acn* 
dent,  it  is  the  duty  of  the  owner  to  see  dat  the  is  put  in  com- 
plete reptur  at  the  next  convenient  port ;  if  be  does  not  he  most 
abide  the  loss,  for  it  is  <£  the  essence  of  his  eontracl,  that 
bis  vessel  shall  be  able  to  receirE,  cctaio.  and  transport  bet 
*arg*. 
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*  Any  in«i«lttn<'tir' Other -fittsoa-dasironcoflHrite^illeir 
**  g^Dct^  or merchalidizn  ctrntdfree  tfanif  riaJL,  ht  n-' 

*  npeet  of  Rii  or  dnoage,  whether  the  saoie  sboidd 
^'Itiqipen  fihom  the  act  of  God  Or  ^lenetUy-mA^^basve. 
**  the  same  so  canied  by  entcrmg  hito  an  agrvemeiit  fbr 
•*  the  payment  of  an  extrafniffht  propOTtioqmMe  to  die 
**  acc^ted  Tesp<»silrility,  on  applicatioB  to  thetoor  their 
**  respective  agents :"  It  was  held  dtat  the  owner  waa 
ansverable  to  the  fall  extent  of  the  damage  dove  to 
goods  Ely  reason  of  the  leakiness  and  insufficiency  of  bi^ 
lighter,  although  the  merchant  was  acquainted  with  the 
notice  before  he  sent  the  goods  on  board.     In  dcliver- 

,  mg  the  judgment  of  the  Court  on  this  occasion,  the  learn- 
ed Chief  Justice  fLerd  £tien6orougAJ  said, 
**  In  every  contract  for  the  carriage  of  goods  [  IBS  ] 
*^  betnreen  a  person  holding  himself  forth  as  the 
**  owner  of  a  lifter  or  vessel  ready  to  cany  goods  for 
*^  hire*  md  the  person  putting  goods  on  board  or  em- 
*'  ploying  his  vessel  or  lighter  for  that  purpose^  it  is  a 
**  tem  of  the  contract  on  the  part  of  the  carrier  or  lig^t- 
**  ennan  mp&ed  by  /ow,  that  his  vessel  is  tigbt,  and  fit 
'^  lor  the'  purpose  or  employment  for  which,  he  c^en 
"  and  hiAda  it  fimth  to  the  public  :  it  is  the  very  laia> 
"  datioii  and  immediate  substratum  i^  the  contract  that  it 
"  is  so  I  the  law  presumes  a  promise  to  that  <ft;ct  «s 
"the  part  of  the  oaTrier -withoat  say  actual  {woAf  i  vbA 
"  «very  reason  of  sound  policy  and  ■pab^  convoiieace 
**  requires  it  should  be  so."  And  the  Comt  considered 
the  insofflciency  of  the  fighter  "  as  a  per^tmal  neglect 
"  of  the  0W7IW,  or  more  properly  as  a  non-perfotmance 
"  on  A»  part  of  what  he  had  undertaken  to  do,  viz.  t«- 
**  provide  a  fit  vessel  for  the  purpose  ;"  and  thought  it 
clear  that  the  only  object  of  the  notice  **  was  to  limit 
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"<fce.w^(0>wlwli>y  of  the.oymMT,  in  Ad«e  $Heft  q^Iy 
1*  wlwrc  tbo'Uv  would  otbenrUe  hare  miilp  ti^pBVi.'' 
*f .  nrcr  for.  tb^  neg^t  al  ethert,  and  ibr  acH^ntti  whkl» 
"  it  liig^  DOt.be  widun  the  scope  of  otdinarjr  c«re  aodt 
a  to  -provide  againat  («)."  (j) . 


(;)  JV  &  axBtAer  it.  J&Zb,  5  Eft«t  428. 


(I)  The  validity  of  a  notice  of  tbii  oBture  in  point  of  kw, 
WM  not  decided  in  thii  case.  But  id  a  subsequent  case,  tik 
which  thti  validity  of  a  notice  by  a  commoD  carrier,  that  "  be 
"  would  not  be  accountable  for  goods  of  more  than  £5  value. 
"  (if  loct)  unlen  insured  and  paid  foi  at  the  time  of  delivery, 
"  and  demanded  in  one  month  afler  such  damage  had  been 
"sustained,"  was  questioned  as  contrary  to  the  policy  of  the 
commw  law,  which  has  made  common  camera  reqxinsible  for 
all  losses,  except  those  occasioned  "by  the  act  of  God,  and 
<'  the  King's  enemies,"  the  Court  in  giviug  judgment  declaretl 
tha^  considerhig  the  length  of  time  during  which,  and  the  ex- 
tent and  universality  in  which  the  practice  of  raakiag  aach 
■pecial  acceptances  of  goods  for  carriage  by  land  and  by  walfr, 
had  prevailed  in  the  kingdom  under  the  obserration  and  with 
the  allowance  of  courts  of  justice,  and  with  the  sanction  alio» 
aad  coontenance  of  the  legislature,  which  ia  knowft  to  ban  re- 
jected a  bill  brought  in  for  the  porpoae  of  narrowing  the  ru- 
piiflibUity  of  carriers  in  certain  eases,  on  the  ground  that  o«r- 
rios  mi^  limit  their  reepmBibUity  by  special  contract;  and 
oontidenig  that  (^ere  ig  no  case  to  be  met  with  in  the  bodjta, 
in  wbi(di  the  right  of  a  cirrier  thos  to  liaiit  his  responsibility, 
iias  ever  been  by  express  deciiioD  denied,  they  could  not  do 
othetwiae  than  sustainsuch  right  in  the  present  instaocer  how- 
ever liable  to  abuse  and  productive  of  inoonveoience  it  might 
be ;  leaving  te  Uie  legislature  to  remedy  the  evil  when  it  should 
be  required.  Nicholson  t.  Willao,  5  East.  Rep.  507. 
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Aed4  not  aiilf -mutt  ibe  lAiip  and  "iter  lorniaasvbe  anf. 
Aont  fartke  reyage^  tiut  the  must  s1k>  befuranbed 
wUiMi  adaqoMe  BmobrrttF  pctmotn  of f»nq>etent lAift 
■ad  abili^  t»  aanrigaca  hon  And,  for  sMtbg  * 
dawn  riremf  out  ef  harbours,  or  tbtwi^  rpads,  [  996  ] 
ice.  wbttrs,  eldMf  by  Quge,  or  the  lam  of  the 
coumtry,  a  pilot  Is  required,  a  pilot  muM  be  taken  im 
board  (/).  (1) 

S.  The  manner  of  talfm^  goodb  on  board,  and  the 
coaimencement  of  the  master's  duty  in  this  respect,  de- 
pcad  on  the  cuatom  of  the  particular  place.  More  or 
less  is  to  ba  dooa  by  wharfingerH  or  lightermca  accord* 
hg  to  die  usa^  If  the  master  receive  goods  at  the 
quay  or  beach,  or  send  his  boat  for  thetn,  his   responai* 


(/)Jiaai^»,tf^i.i.f.37B.jaatg,ioak2.A.a.mt±r.    Jlpccuti 
Not.  59.  63.  Trench  Ordinince,  liv.  3.  TH.  1.  Bti  CapUaine.  art.  8. 

Ordin.  of  Witbng,  art.  S9.  60. -^ 

Ordin.  of.fnhKr^2  AfiffOM,  p.  16.art9.  -    -    •     J 

WeOmioiCM  Sea  Lawa,  p.  33.  36. V   As  to  Riot. 

Oi^LOf  JlMMpdM<,3gM^;«M,p.l03.ut.l39.    .     i         . 
Ante,  pwt  Z.A.S.'-    --    -    -    ---    --    J 


Wbvfe  acoamva  rarrisr  givei  notice  to  bis  ciutoner^  that  ht 
iviU  net  faa  aecoootable  <sr  any  parcel  of  man  than  £  5  valu^ 
ODkn  eetared  as  aacli,  and  paid  for  accordingly ;  if  a  parcel 
be  sent  abore  that  value  without  beixtg  entered  and  paid  for  as 
•HC|h.  and  it  be  bait  the  owner  ni  it  cannot  recover  any  thing 
of  the  carrier.  laett  r.  Mountaiuj  4  Eait  Rep.  371.  8e«  also 
Lyon  T.  Hdb,  9  EmL  Bep.  428. 

(1)  So  in  SiWa  v.  Low,  1  John.  Cas.  184.  it  was  held  that  % 
^ip  must  not  only  be  leaworthy,  bat  mint  be  duly  equipped 
apd  maaoed  with  a  competent  crew  engaged  for  the  voyage. 
N8 
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papers,  Aat  tai^  Mb^ecttkr^ife 


df »  »hi|h  the  Co«t  beld  that  cmtnbud  goods  were  lawful 
goodi,  and  that  ihe  lact  of  mch  goods  being  tbe  goods  uunreil, 
DMd  oot  be  disclosed  to  the  oodenniter.  Sat  J.  said,  "  that 
ctmlraband  goods  were  lawful  goods,  and  tbal  whatever  is  not 
prohibited  to  be  exported  by  the  pouiiTe  law  of  the  coontrT-. 
ii  lawful.  It  may  be  said  that  the  law  of  tiati<Ku  is  part  of  the 
municipal  law  of  the  land,  and  (bat  by  that  law,  conbaband 
trade  »  prohibited  to  neutrals,  and  eonaeqnently  nnlaitfbl.  This 
reasoning  is  not  destitilte  of  foree ;  bat  the  bet  il  that  tin  la«r 
of  nations  does  not  declare  tbe  trade  to  be  unlawful.  It  only- 
anthoHzes  the  seizure  of  tbe  coptraband  articles  by  the  beOig- 
erent 'powers,  and  this  it  does  fh>«  neoeasity.  A  nental  Bt- 
tkm  has  nothfaig  to  ds  with  the  war*  nd  b  mdcr  ■•  nonl  ab- 
ligaUon  to  abandoD  er  abridge  Ha  trtda  ;  and  yet  at  tho  maa 
time  from  the  taw  of  nee— ky,  m  Vflttd  obi«i  tm,  the  pmtm 
at  war  have  a  right  to  aebse  alid  innfiicjm  Ae  watrabtBi 
goods;  an)  this  they  may  do  from  tbe  principle  of  aelfdefencc 
The  right  of  the  boatilt  powor  ta  aeney  this  ame  ray  morki 
and  correct  writer  continues  to  obaetTt,  does  not  destroy  Ae 
right  of  the  neutral  to  transport.  Tbey  are  rights  ^t  may  at 
times  reciprocdiy  cla.<ih  and  a^/are  each  other.  Bat  ibia  colliar 
ion  is  tbe  effect  of  ineritable  necesgity,  and  the  neutral  has  Ao 
just  right  to  complain.  A  trade  by  a  neutral  in  articles  con- 
traband of  war  is  therefore  a  lawful  trade,  though  «  trade  fnHn 
necessity,  subject  to  inctniTenicnce  and  loas."  In  the  case  a- 
bove  siAted,  it  tnay  be  therefore  raf^eated,  that  the  mner  daea 
not  impliedly  warrant  to  tbe  rfiipper  an  exemption  fVM)  tbesa 
accident*  of  war,  or  engage  ttlBt  tbe  ^p  i/kaA  have  Bene  bat 
innocent  goods  on  boiii4.  lite  tame  question  may  be  niiHAB  as 
to  how  far  a  neutral  owAer,  who  transpotts  property  of  a  b^r-^ 
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1  if}:  tad  tib  vutot  ^toctai*  mi.  ke^ on 
baUjiEl  all  the  paper*  and  docuiAcits  nquind 
£m*  ^  nuDifcaUlioB  tad  protBctios  of  the  ahqi  [a&9] 
jaid  m^  by  the  fav  of  tbc  cdnntrieo^  from  and  '* 

(9)    Guiilnt,  chap.   5.  art.  33.  tiftn  of  wine  from  foreign  parts,  see 

Jl^lij,  book  3.  ch.  3.  sect.  9.    Aa  26&D.3.c.4a>iML27ei;s.3.  c.33. 

to  the  mkiufest  or vritten  contents,  t.  II.    Aa  to  the  oocquet  ud  traa> 

Tcquired  for  the  '  importation   of  sire,  required  in  the  caatltBg  trade, 

aood»  into   Great  Briiaia  in  ibipa  see  13  and  14  Cor.  2.  c.  IL  and  32 

Selonnn^  wholly  or  in  part  to  Bnt-  Gtt.  3.  c  50* 
M  Bt^jects,  and  fbr  the  iniport«- 


^  See'  as  to  the  rnuiifeit  requit-  318. ;   and  in  tbc  noitinf  trade, 

ri  Irr  tbe  United  StaUa  in  oaac*  A«t  of  IS  Fetea«T,17fi3i,sact.  M. 

i*r»,  Actof2. March,  "  '"  "'   ""  *  '    — -    -~~ 
].  24,   4U.  a.L.  jlS. 


rreftt  UMt  4h^,  h  liltbte  to  n  ^per  of  ijUMcent  good^  «4dcli 
an  MptttMd  bM  delMtitJ  lb  CttucqaetKC  thereof. 

In  Barker  t.  Bt&kps^  9  Em.  381.,  the  Court  of  Eing'e  Bench 
held  that  an  insiirance  on  neutral  goods,  on  board  of  a  th^ 
irhkb  had  ettetty'a  property  on  hoant,  waa  valid.  The  ship 
bMaA  ftMk  Nwr*Yt«ft  ta  Havre  At  Grate,  and  wha  oaptnred 
aad  can4ed  iaio  fioglaad.  Lard  ^lleaborongh  laid  "  the  Amet- 
iMn  waaat  lifaertjr  to  pHMtte  hb  cotumeree  with  France,  and  to 
boa«a(riere(goeda  for  Freach  aufajecta  ;  at  the  rij&  indeed 
of  having  Ms  Veyage  intetrupted  bj  the  goodk  being  aeixed,  w 
of  dta  «««el  ilMlfi  tm  botfd  of  which  they  were,  being  detain- 
ed or  hreugbl  iUo  British  porle  for  the  purpose  of  aearch ;  bnt 
the  mere  act  «f  eatrying  tat\t  eneioiea'  goods  on  board  hlavea- 
•el)  MOatltMed  Ko  violation  olF  Beetrality  or  the  part  of  the 
Atoeiioon ;  nOr  did  th«  atveat  and  del^ttion  of  hit  veaiel  for 
tbe  parpMe  ^  seafch  and  evantaal  oendeihaatioA  of  the  goo&, 
which  might  be  femrf  belonging  to  the  coMuy,  fenaaay  breach 
Af«irdKtylMraidatbcAlBariGB&  The  inJiwaity  aewght  na- 
dar  thia  policy,  ii  not  aa  nkdeanlty  to  an  anmay  or  a  neutral, 
forfeiting  his  neutrality  by  an  act  hoatilely  doOe  by  him  agaioM 
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MwiiMidMr-BUp'ia  bMind,  and  I^  the4aw  ofnMkiw-  ia- 
geaeral,  and  treuiea  betvoco  i>Biticulv  state*.  Hie 
role  of  the  French  Ordinaace  on  thia  si^jectis,  that  the 
nuute^mtot  bwe  on  boaid  the  chaitez-pany  and  other- 

doctunents  relating  to  the  proof  of  Us  lading  (r).     VaUrt- 
ilso  PoiKer,  Ch.^artie,  num.  31. 


the  interestB  of  Great  Britain ;  bat  an  indemnity  to  a  neutral, 
as  mcb,  again>t  the  consequences  of  an  act  innocently  and  «!•. 
lowably  iloae  by  him  in  the  exercise  of  hii  own  neutral  rights  ; 
and  as  innocently  and  alloirably  to  a  certain  degree,  controHed- 
and  interrupted  on  our  part,  in  the  exerciie  of  our  rights,  as 
belligerents  against  enemies'  property  found  on  board  the  ship 
ofanentral.  These  rights,  though  they  are  in  a  degree  ad- 
verse to  each  other,  do  not  therefore  in  the  exercise  of  then^ 
necasarily  place  either  party  in  the  aitoation  of  an  eoemy  to 
the  other." 

.  Contraband  articleBfoand  <m  board  asfaip  an  liable  Iomu- 
fiscatiou,  hut  do  not  afiect  innocent  goods  unless  belonging  to 
the  same  onner.  The  Stoadt  Emhden,  I  Rob.  Adm.  Rep.  30. 
And  if  the  ship  belong  to  the  sune  owner,  she  frill  be  liable  to 
condemnation.  The  Sarah  Christina,  I  Rob.  Adm.  Bep.  237. 
The  Neutralitct,  3  Bob  Adm.  Rep.  203.  But  if  the  goods  be- 
long  to  a  part-owner,  only  his  share  of  the  ship  will  be  am-  . 
demned.  The  Jonge,  Tobias,  1  Rob.  Adm.  329.  Articles  of  a., 
civil  or  doubtful  natare  may,  from  the  nature  of  their  destina- 
tion, become  contraband.  As  if  they  are  hound  to  a  port  of . 
naval  or.miliiary  equipment  The  Jonge  Margaretta,  1  fiob. 
Adm.  Rep.  189.     Tba  Neptunu^  S.Rob.  Adm.  Rep.  80.  • 

.  So  if  a  ship  have  c<mtraband  goods  on  baaed  vit^  falsa  pa- 
pets,  or  lotse  destination,  the  ship  will  be  snbjeot  toxondemna-  ■ 
Vion.  The  Franklm,  3  Rob.  Adm.  Rep.  217.  S.  P.  Tbo  £A^ 
ipid,  4  Roh.  Adm.  Rep.  68. 
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jA  Ms  commentary  on  the  OnHnance,  says  that  this  ai^ 
tidtrelfttcschiefiyto  a  timeof  war,  and  diat  ifashl|i 
'sdioi^  be  condemned  as  good  prize  on  accoiut  of  the 
^miter's  failure  in  this  respect,  he  must  answer  ft>r  the 
event.  I  have  confined  the  rule  in  the  manner  above 
expressed,  because  it  would  be  unjust  to  charge  the 
master  or  owners  for  tome  cases  of  omission,  upon  which 
«hips  were  condenmed  in  France  during  the  last  wsr, 
-althoo^  the  terms  of  the  condemnation  were  sush  as  to 
dsdiarge  the  insurers  from  their  responsibiHty,  accord- 
ing to  the  established  rule  of  the  law  of  nations,  which 
faolds  the  sentence  of  a  foreign  Court  to  he  coodusive 
of  the  &vct,  upon  which  it  is  founded  ;  and  to  which 
rule  the  Courts  of  Justice  in  this  country  adhered  with 
the  dignity  belonging  to  regular  and  permanent  estab- 
li^ments  (l). 


(1)  It  is  absolutely  necenary  that  a  ship  should  be  doca- 
mented  accordiag  to  the  laws  of  the  country  to  which  she  be- 
longs, according  to  trBaties,  and  according  to  the  Law  of  Na- 
tions, and  that  all  the  documents  should  be  correctly  and  legal- 
ly Fi-amed ;  otherwise  the  owner  of  the  ship,  and  the  freighter 
will  ofl^n  incur  great  losses.  For  where  in  an  action  on  a  poh'- 
cy  of  insurance  a  capture  was  made  and  a  condemnation  fol- 
lowed, on  the  ground  of  an  infraction  of.  the  Treaty  between 
the  United  States  of  America  and  Fiance,  in  not  being  docn- 
Inented  according  to  that  Treaty,  the  Court  held  the  sentence 
COacloMTe  against  the  warranty  of  the  neutrality  of  the  ship. 
Saring  &  others  *.  The  Eoyal  Exchange  Assurance  Company, 

5  East  98-  See  also  the  same  point.   Baring  &  others  t.  Ciag- 
geu,  3  Boa.  &  Pull.  201,  and  Lothian  &  others  f.  HendersOD 

6  Mhwa,  3  Bos.  &  PolL  499. 
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'  Where  by  Uie  tenns  of  a  charur-piu^  a  lutaiber  ojf 
dqm  is  B[qx>mtcd  for  ths  Udmgof  the  cargo,  either  gea- 
O'sllj  and  trithoitt  pBymont  en  tliat  psrdcultf 
[  SSO]  accomu  bf  the  merchuit,  or  bf  may  of  dAnmr* 
tage,  the  master  must  not  aail  before  the  expi' 
ta^Mi  of  the  time  (1). 

5.  Secondly,  as  to  die  commencement  of  the  vof- 
age. 

All  things  being  thus  prepared  for  the  commence- 
meat  of  the  voyage,  the  master  must  forthwidi  obtaia 
the  neceasary  clearances,  or  pennission  to  sail,  from  the 
officers  of  the  customs,  or  others,  af^inted  for  the  dis- 


So  in  an  action  on  a  policy  of  inaarance,  it  was  decided  that 
the  plaintiff  conid  not  recov^,  it  appearing  that  the  ship  was 
condemned  for  not  having  a  pas^rt  required  by  the  Treaty 
between  the  United  States  and  Frasee  of  February,  17TS. 
That  treaty  required  that  the  vessels  of  the  allies  should  be 
fiimisbed  with  a  passpoit  caressing,  inter  alia,  the  place  qf  hah- 
ilatuM  of  the  Commander  of  the  vessel,  which,  the  Court  were 
of  opinion,  was  not  complied  with  by  a  passport  granting  leave 
to  "  G.  O.  D.,  commander  of  the  ship,  called  the  Mount  Ver- 
non, qflhe  iovin  qf  Philadelphia,  of  the  burthen  of,  &c."  such 
description  of  place  being  applicable  to  the  thip,  as  the  last  an- 
tecedent^ and  not  to  the  coamaader-  Baring  &  others  t.  Chris- 
tie, 5  East  Rep.  398. 

See  also  to  the  same  purpose,  Silva  v.  Lowj  I  John.  Cas.  1 84., 
and  Goix  v.  Low,  I  John.  Cas.  341. 

(I)  But  it  seems  he  is  not  bound  to  wait  beyond  the  time 
for  a  cargo,  because  the  owner  will  not  be  entitled  to  demur- 
rage unless  specially  stipulated.  Robertson  v.  Bethune,  3  Joh^. 
Rep.  342. 
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taining  them  by  the  badness  of  the  weather  (/);  or  if 
they  are  refused  by  the  commander  of  the  convoy  (m)  ; 
the  warranty  is  complied  with  (?(). 
[  239  ]  7-  Thirdly,  as  to  the  course  of  the  voyage. 
Having  commenced  his  voyage,  the  master 
must  proceed  to  the  place  of  destination  without  delay, 
and  without  stopping  at  aiiy  intermediate  port,  or  devi- 
ating from  the  straight  and  shortest  course,  unless  such 
stopping  or  deviation  be  necessar}'  to  repair  the  ship 
from  the  effects  of  accident  or  tempest,  or  to  avoid  en- 
emies or  pirates,  by  whom  he  has  good  reason  to  sus- 
pect that  he  shall  be  attacked,  if  he  proceeds  in  the  or- 
dinary tract,  and  whom  he  has  good  reason  to  hope 
that  he  may  escape  by  delay  or  deviation  ;  or  unless  the 
ship  sail  to  the  places  resorted  to  in  long  voj'ages  for  a 
supply  of  water  or  provisions  by  common  and  estab- 
lished usage  (o).  (1)     And  if  the  ship  has  the  misfor- 

O    rtclorin  T.    ClerTc,    3  Stra.  oMTicrs :   and  that,  whenever  con- 

12jO.    'I'he  caiisu  «  as  Irrfd  htlore  \>i\-  was  rtquirtd,  the  inasttr  was 

Chief  Juitire  Jjv  at  iiviUhaW.  to  briiiBliissliiptothcn--iidezTOUs, 

(hi)  ^■e^^/WT.  ir//nin(,l)yCA.JK<.  Slid   pcceivc    sailing    instnictiona 

Lee,  at  (JuilJliall.     I'wt.;  ell.   IS.  fenhvi  jiour  la  rciitej    from  the 

p.  3-H.  nod*.  commandant,  and  obey  hli  orders, 

(ji}.\vcry  full  arcoiitit  oFtlie  re-  and  not  scpar.itc  from  him.    The 

gutations  nia<lp  at  diiriTtnt  times  Oiilinance   of  Bambiirgb,   of  the 

in  Fnirict,  on  tlie  snlijtct  of  con-  year  1731,  tit.  4.  art.  4.  requires 

Viiy,  is  giTcn  ill  rn/in'K  (Jomnieiitn-  the  master  lo  receive   a  Idler  of 

r}'  cm  tilt:  FFeiich  Oriliiuinee,  lam.  i.  inslruclion.'i  from  iJie  commander 

p.  691.byn'hiehitappeartilliHt  at  of  tlie  convnv,  a  .Mu^mi,  21*. 

Eirticular  perioiU  mevrliaiit  sliips        (a)  Soccii't  ik  aatec.  not  53.  See 

ivc  been  absolutely  fiirliidden  to  Furk  on  Insurance,  chap.   17-  of 

sail  without  convoy,  under  very  Deviation.    French  Ordinance,  liv. 

severe  iienidlifs  on  tliu  master  and  3.  til.  3.    Dufivt.  at\.  10. 


(l)  As  to  what  will  amount  to  a  ratiHcation  of  a  deviation 
by  tlie  master,  and  a  waiver  of  the  right  to  damages,  on  the 
part  of  tlio  owner,  see  the  case  of  Codwise  t.  Hacker,  1  Cwne's 
T<eiv-Yoik  Rep.  52C,    See  also  Thurston  v.  The  Columbia  losur. 
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tune  to  meet  with  enemies  or  pirates,  the  master  must 
perform  the  part  of  a  valiant  man,  and  make  the  best 
resistance  which  the  comparative  strength  of  his  «hip 
and  crew  wili  allow  (/i). 

By  the  treatise  called  the  Guidon,  it  is  cieclared,  that 
if  the  master,  by  connivance  with  robbers,  or  by  his 
entreaties,  obtains  from  them  any  part  of  the  cargo  by 
way  of  payment  of  his  freight,  he  shall  restore  such  part 
to  the  merchant  receiving  the  freight  due  in  respect  of 
it.  And  if  the  robbers  pay  him  the  freight  of  hia-ship, 
he  shall  ^ve  an  account  of  the  money  paid,  and  the 
money  shall  be  distributed  by  way  of  general 
average  between  the  goods  stolen  and  the  [  240  J 
freight  of  the  ship  (7).     I  liave  already  men- 

[p)    Ordinance  of  the    ffmise-        (q)  Guidon,  chap.  6.  art.  2.  p- 
nmu,  art  35,  36,  3r.     Roccva,    229. 
iKit.  70.  ^nle,  part.  3.  ch,  4.  sect  ID. 


Company,  3  Caine's  New- York  Rep.  89,  cited  ante  p.  167.  as 
to  what  deviati(Hi  will  not  amount  barratry. 

Under  an  anthority  to  go  from  New- York  to  Barbadoes  and 
a  market,  the  master  has  authority  to  go  bonAfide  from  lalaod 
to  Island  in  the  West-Indies,  until  lie  has  sold  the  whole  of  his 
exrffi.  He  may  sell  a  part  at  one  port  and  a  part  at  another, 
until  the  whole  is  disposed  of.  So  decided  in  favour  of  an 
owner  on  a  policy  of  insuiance,  in  Maxwell  t.  Robinson,  &c. 
1  John.  Rep.  333. 

It  seems  that  a  stopping  to  relieve  a  ship  in  distress  is  not  a 
deviation,  and  will  not  discharge  an  underwriter ;  for  if  it 
would,  no  master  would  be  justified  in  using  an  exertion  to  save 
a  vessel  in  the  most  imminent  danger  of  perishing.  Per  Mar- 
shall, C.  J.  in  Mason  T.  Ship  Blaireau,  2  Cranch.  Rep.  237. 
■Ote. 
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doned  the  provisions  of  die  £ngr/iaA  legtslatore  oo  this 

If  the  ship  be  drirai  mte  a  put  out  of  the  course  t^ 
the  voyage  by  tempest^  or  Ac  nuster  sail  thither  for  any 
of  the  before  meutioited  leuoos,  he  must  wait  no  long;er 
than  Dccessity  icqiriics,  but  sail  again  without  delay  ; 
aod  for  that  purpose  supply  his  ship  with  the  requiute 
necessaries  or  repairs  as  e^ieditiously  as  he  can  (l). 

(r)  .l,.jt,  pm  Z  ch.  i.  atn.  10. 


(I]  In  such  a  case  it  seems  the  dup  ma;  recehv  goods  on 
bovd  on  freight,  at  the  port  of  necessity,  if  it  may  be  doae 
'Sritboat  de*iatioB  or  debiy,  »  otbem-ise  increasing  the  risk  of 
the  incuRis.  Tberefore  in  Baine  «.  Bell,  9  East.  1 95.  where  a 
ship  and  freight  were  insared  from  her  port  of  loadmg  in  Spain 
to  London,  with  liber^  to  Itmch  and  xfajp  at  any  port  or  phce 
Vhaierer,  and  tbe  ship  was  obliged,  in  oooseqnence  of  want  of 
provieions,  to  put  into  Gibialtar,  and  while  she  Uy  there  the 
master  took  oo  board  some  cheats  of  doU  rs  on  freight  but  tbe 
voyage  appeared  not  to  bare  been  delayed  tbcr^y,  and  the 
ship  was  afterwards  lost  on  her  homeward  voyage.  The  Court 
held  that  the  trading  at  Gibraltar  did  not  avtud  this  poHcy. 
Lord  ElleDborongh  said,  ibat  "  be  reserved  ^ving  any  opinion 
as  to  the  operation  of  a  change  of  cargo  in  the  caieof  apolicy 
on  goods ;  because  tbe  taking  in  other  goods  in  the  cooise  of 
one  entire  voyage,  where  it  i«i  not  provided  for,  may  be  coa* 
tended  to  constilate  a  difierent  adventare  from  that  on  which 
tbe  ship  started  with  her  original  cargo."  In  Stitt  v.  Wardell, 
2  Esp.  N.  P.  C,  610.  Lord  Kenyon  held  that  under  a  policy  oa 
a  ship,  "  with  liberty  to  toacb  and  stay  at  any  port  or  ports 
withaot  prejudice,"  the  insured  has  no  right  to  break  bulk  iu 
any  port,  to  which  tbe  ship  is  driven  by  necessity ;  if  he  does. 
the  p^icy  b  void.    And  in  Sheriff  v.  FbttSi  i  Esf.  N.P.  C.  an 
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8.  If  by  reason  of  the  damage  done  to  the  ehipf  or 
through  want  of  necessary  materials,  she  cannot  be  re- 
paired at  all,  or  not  without  very  great  loss 'of  time,  the 
master  is  at  liberty  to  procure  another  sh^  to  tran^ort 
the  cargo  to  the  place  of  deaUnatioa  («).  But  if-his 
own  ship  can  be  repaired,  hC'  is  not  bomid  to  send  the 
cargo  by  another,  but  may  detain  it  till  the  repairs  are 
made,  and  even  hypothec^e  it  for  the  e]q>ense  of  them : 
that  is,  supposing  it  not  to  be  of  a  penahable  nature ;  if 
it  he  of  such  a  nature,  he  ought  either  to  tranship  or  sell  it, 
according  as  the  one  or  the  odier  will  be  most  beneficial 
to  the  merchaiit  (f).  So  if  the  ship  has  been 
'wrecked,  and  the  cargo  saved.  And  if  on  the  [  341  j' 
high  seas,  the  fihip  be  in  imminent  dar.ger  of 
sinking,  and  another  shig  apparently  of  stijfficiaa  ability 

(»)  UWB  of  Ofcrsn,  »rt.  4.  uid  Z«rrf  Manifield  in  the  cue  of  Lut^ 

C&iruc  thereon.  French  OriUiumct,  v.  Ijjdr,  2  Burr.  889. 

liv.  3.  lit.  3.  Fnt.  tn.  11.  and  Vaiin  (i)  See  the  judgment  pronoiuic- 

thereon.    Af(>ff(i^boolc,'2.chap.4.  ed  by  Sir  It'.  5csfr,  in  the  case  of 

sect  S.  Ordm.ol-innwrp,  2.  .Mng--  the  Gratituuihs,   Miaaila,  3 

erur,  p.  14.  ul.  3.  Ordin.  of  Rotter-  Rob.  A.  R.  p.  240.  cUtd,  vOX,  pMt 

utim,aJra?«w,p.HJ4.art.Ur,14K.  2.  ch.  3.  «er.t.  39. 
Seea^Q  the  J  lulgnient  delivered  b  J 


a  policy  on  a  ship  at  and  Irom  Guernsey  to  Gibraltar,  with  lib- 
erty to  touch  and  discharge  goods  at  Lisbon,  IjotA  Ellenbotough 
was  ofopinionthat  this  did  not  auUiorize  the  insured  to  take  in 
cargo  at  Lisbon  ;  for  the  liberty  was  to  discharge  her  cargo 
only  ;  and  the  taking  in  the  cargo  at  Litbon  was  a  new  adven- 
ttux ;  and  funher,  that  a  clause  in  the  policy  to  return  premium 
if  the  ship  sailed  from  Lisbon  with  convoy,  did  not  help  the 
case.  But  Lawrence  J.  in  the  above  case,  in  9  East,  doubted 
the  authority  of  Stitt  r.  Wardell.  But  all  the  Court  held  diat 
nothing  would  justify  the  taking  itwany  cai^  in  the  course  of 
ihe  voyage,  which  would  eshance  the  risk  of  the  onderwriter. 
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be  passing  by,  the  ^naster  may  remove  the  cargo  into 
•uch  ship,  and  although  his  own  ship  happen  to  outliTe 
the  stonn,  and  the  other  perish  with  t4ie  cargo,  he  wiS 
noLbe  answH^ble  for  the  loss  (!)• 

9>  Moreover  the  master  must  during  the  voyage  take 
all  possible  «are  of  the  cargo  (u),  and  although  he  is  not 
responsiUe  for  injury  dose  to  it  in  consequence  of  a 
leak  in  the  ship  occasioned  by  tempest  or  other  accident ; 
yet  where  rats  occasioned  a  leak  in  the  vessel,  whereby 
die  goods  were  spoiled,  the  master  was  held  responsible 
for  the  damage,  notwitKatanding  the  crew  afterwards  by 
pumping,  &c.  did  all  they  could  to.  preserve  the  cargo 
from  injury  (v).  And  this  determination  agrees  with 
die  rule  laid  down  by  Hoccvs,  who  says,  if  mice  eat  die 
cargo,  and  thereby'  occasion  n<j  small  injury  to  the  mer- 
chant, the  master  must  make  good  the  loss,  becatise  he 
is  guilty  of  a  fault.    Yet  if  he  had  cats  on  toard  his  ship, 

(u)  JEHieryw,  torn,  i,  p.  377.  (r)  Bt^  v.  Ball,  1  Wils.  281. 


(0  But  the  master  has  no  general  authority  to  sell  the  cai^ 
where  the  ship  ia  ilisabled  6mn  completing  her  voyage.  And 
though  he  obtain  an  order  of  a  Vice-Admiralty  Court  for  a  sale^ 
it  will  still  be  considered  a  tortious  act  in  him.  Therefor* 
where  a  nhip' bound  from  Honduras  to  London,  was  captured 
and  recaptured,  and  was  wrecked  at  St.  Kitts,  where  she  was 
carried  by  the  recaptors,  and  a  sale  of  the  cargo  was  directed 
by  the  Vice- Admiralty  Court  there  on  the  applicaiiom  df  the 
mia-'er,  acting  bond  fide  for  the  benefit  of  all  concerned,  but 
■  ihout  any  orders  from  any,  the  Court  held  the  sale  tortioos. 
Hunter  v.  Prinsep,  10  East.  378. 
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he  shin  be  excused  (if).  TTua  rule  and  the 
-excep^dn  to  it,  although  bearing  somewhat  of  a  ^  343  ] 
ludicrous  a^,  furnish  a  good  illustration  of  the 
^neral  principle,  by  which  the  muster  and  owners  are 
held  responsible  for  every  injury,  that  might  have  been 
prevented  by  human  foresight  or  care.  In  conformi^ 
to  which  princij^e  they  are  responsible  for  goods  stolen 
or  embezzled  on  board  the  ship  by  the  crew  or  other 
perscms  (x),^  or  lost  or  injured  in  consequence  of  tfte 
ship  suling  in  fur  weather  against  a  rock  or  sliallow 
jcnown  to  expert  mariners  (y). 

So  where  in  a  voyage  from  Jfu/l  to  Gairuborouffk  a 
vessel  was  sunk  in  the  river  7>fn/ by^striking  against 
the  anchor  of  another,  which  anchor  lay  under  water, 
and  without  a  buoy,  whereby  some  goods  in  the  former 
were  injured,  the  owners  thereof  were  held  responsible 
for  the  injury  (z).  , 

10.  If  the  master,  being  compelled  to  take  refuge  in 
SI  foreign  port  during  the  course  of  his  voyage,  has  oc- 
casion for  money  for  the  repairs  of  the  ship,  or  other 
expense  necessary  to  enable  him  to  prosecute  and  com- 
plete the  voyage,  and  cannot  otherwise  conveniently  ob- 
tain it,  he  may  either  hypothecate  the  whole  cargo  or  sell 
a  part  of  it  for  this  purpose  (a)  ;  in  the  latter  case,  if 
the  ship  reach  the  place  of  destination,  the  mer- 
chant win  be  entided  to  receive  the  clear  [iMSj 
value,  for  which  the  goods  might  have  been  sold 

(w)  ffdCfH(,iiot5S.  sndseeJbnw  (j)  Emtrigon,   toiri.  1.  p.   373, 

Ml  Bulmcnu,  p.  105,    Thit  rule  is  Jiaccui,  not  55.  pan,  256.  tea.  6. 

bdd  down  in  the  Cmaalalo  del  mart,  (i)  ProprietaTs  tfthe  TniU  mtit 

C»p.  65.  and  66,  find  idopted  by  JHertai  JfamgaAm  v.  iVaed,  East. 

aU  foreign  writers  on  this  aubject.  Ter.  J785.m  K.B.  Po9t,256.»ect.5. 

Emaigon,\om.i.p.377,3T9.  (a)  Tlie  Gratitbhife,  3fni- 

(jc)  Itaecut,aat,40.  ff'eltareoJ.A.  lo^Q.  3  Bob.  A.  B.  240.  cited  ante. 

ft  p.  30.  p«n  2.  ch.  3  sect.  29. 
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at  that  i^e  (&) ;  if  tbe  ship  afterwards  perish,  and 
reach  not  the  destined  port,  the  Ordinancs  of  Wiaimtf 
expressly  declares  that  die  money  raised  hy  this  sale 
shall  be  paid  to  the  merchant  by  the  master  (e)  ;  and 
Cleiracy  Kurici,  Valin,  and  Pothier^  agree  in  opinion  that 
the  mone}'  is  in  such  a  case  due  not  only  h-om  the  mas- 
ter, but  also  from  the  owners,  because  it  was  expended 
for  a  purpose,  of  which  they  were  at  all  events  liable  to 
sustain  die  charge.  But  none  of  the  other:  Ordinances 
ccHitain  such  a  provision  ;  and  Emerigon  contends  on 
the  authority  of  the  Consohto  del  mare,  and  of  the  Or- 
dinances of  Oleron  and  Antwerp,  that  the  money  is  only 
pa>'able  in  case  of  the  safe  arrival  of  the  ship  ;  which 
was  the  opinion  also  of  several  persons,  whom  Pethier 
consulted.  And  this  doctrine  seems  tiie  most  reason- 
able, as  the  merchant  is  not  thereby  placed  in  a  wdhe 
•situation  than  ifhis  goods  had  not  been  sold,  but  had 
remained  on  board  the  ship.  *  I  cannot  find  that  the 
question  ever  arose  tn  this  country  (1).  ' 

(6)  Alert  V  eihert,  v.  Tubinti  thereon.  /"xWerjCh.  Pirrip.num. 

tlhert  A  Guildhall,    Octaber   30,  33. 34.  Jiee  klso  .IfoJ^.book  Z  ch^ 

1802.  Before    /*rrf    F.llenbarmgh,  2.  »ect.  14.     And  Ordin.  of /Ie(*elt 

Ch.  J.  and  &  special  jury.     Laws  tfam,  art  133, 154, 13S.  2.  Jt6igvn*. 

of  Ofpron,  art.32.Ordin.of  Riti^,  103,103. 

art  35.  45,  69.  Freuch  Ordinanoe,  (c)  Art.  6a  8m  Emerigm,  toB^. 
liv.  2.tit.  1.  rfii  Capttavtc,  art.  19.  3.  p.  445.  wheretheKveralauthar- 
Ur.  3.  tit  3.  Fret.  art.  14.  ij\A  Valiu  Hiea  here  referred  to  are  dted.    * 


{1}  In  case  of  a  captnre  diiriDg  the  voyage,  the  duty  of  the 
master  does  not  cease.  He  ought  to  coDtribnte  his  exertionc 
to  rescue  the  property  from  condemnatioD,  by  interposing  a 
claim  and  exhibiting  in  lupport  of  it,  the  documents  with  which 
he  has  been  furnished,  for  the  protection  of  tbe  cargo.  If  by 
negligence  in  tbe  performance  of  this  duty  tbe  proprietor  of  the 
goods  sustain  damage,  the  master  is  wd  ought  to  be  responsibis 
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11.  Lastly^— As  to  the  completioD  of  the  voyage. 

When  the  ship  has  arrived  at  the  place  of  her 
destiDation,  the  master  must  take  care  that  she  he  [  244  ] 
aafel}'  moored  or  anchored  (rf),  and  without  delay 
deliver  the  cargo  to  the  merchant  or  his  consignees  (c), 
upon  production  of  the  bills  of  lading  and  pa}inent  of 
the  freight  and  other  charges  due  in  respect  of  it :  and 
if  by  the  terms  of  the  charter-party,  a  particular  num- 
ber of  days  is  stipulated  ftw  the  delivery,  either  generally 
or  by  way  of  demurrage,  he  must  wait  the  appointed 
time  for  that  purpose.  These  charges  are  in  ordinary 
cases  primage,  and  the  usual  petty  average,  as  expressed 

{d)  Ord.  of  }Viabteg,  vt  36.  and  Mop  the  guods,  before  thejr 
It)  This  is  true   »s  &  general  come  to  the  possession  of  the  coll- 
ie; tlte  evcepUnns  tothe  rule,  ugpiiee  will  be  treated  of  distinctly 
'  »Ti»inKOUtorthe  powerof  the  con-  ill  the  mnih  chapter  of  tliia  part. 
aignor  to  connterniHiid  the  deUvery , 


to  the  extent  of  the  amount  of  the  damage.  Bat  if  be  be  not ' 
guilty  of  negligence,  and  act  with  good  faith,  he  shall  be  pro- 
tected  even  though  the  condemnation  of  goods  shall  appev  to 
have  been  made  in  consequence  of  a  mistake  made  by  him  in 
his  answer  to  admiralty  interrogatories.  Therefore  in  an  action 
against  the  master  for  damages  for  loss  of  cochineal,  where  it 
appeared  that  the  ship  was  a  general  ^ip>  bound  from  ^ew- 
Orleans  to  New- York,  and  the  plaintiff  had  shipped  the  cochi- 
neal on  hoard  her,  and  the  def^idant  had  signed  bills  of  lading 
tor  it,  <»ie  of  which  be  kept  with  the  custumary  proofs  of  neu- 
tnl  propei^,  and  the  ghip,  during  the  voyage,  was  captured  by 
the  British,  and  the  captors  took  away  all  the  papers  retativs 
lo  the  ship  and  cargo,  and  libelled  her  in  the  admiralty,  as 
Spanish  property.  That  the  master  put  in  an  answer  and  claum 
^der  oath,  and  in  it,  and  in  answer  to  the  interrogatories,  stated 
that  he  had  not  signed  any  bill  of  lading  for  the  cochineal,  and 
did  not  know  to  whom  it  belonged,  but  it  was  to  be  paid  £»  by. 
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in  the  bill  of  lading ;  in  case  of  any  losa^  that  became 
the  subject  of  general  average,  the  Civil  Law  imposed 
upon  the  master  die  duty  of  adjusting  and  settling  such 
average,  and  obtaining  from  the  owners  of  the  cargo, 
saved,  the  sums  to  be  paid  as  a  contribution  to  the  loss, 
and  allowed  him  to  detain  the  cargo  for  that  purpose  (/). 
This  power  of  detainiag  the  cargo  is  also  given  by  the 
laws  oiOleron  (^■),  and  by  the  French  Ordinance  (A). 
It  is  said  to  be  the  practice  in  this  country,  in  the  case 
of  a  general  ship,  for  the  master  to  take  security  from 

(/)  J)ig.  14.  2. 2.  (A)  Liv.  S.fit  8.  du  jet.  ui.  31- 

(j)  Art.  9. 


and  delivered  ta,  a  passenger.  That  the  cochineal  was  condeio- 
ned  though  the  ship  and  the  greater  part  of  the  cargo  was 
cleared  as  neutral  propeny.  The  Judge  who  tried  the  cause, 
led  it  to  the  Jury  to  say  whether  the  master  bad  been  guilty 
«r  any  fraudulent  intent  or  not  If  so,  then  they  should  find 
lor  the  plaintifi^:  but  if  they  were  of  opinion  that  the  loss  had 
happened  through  mere  forgetfulness,  mistake,  or  unintentional 
default  on  hia  part,  they  ought  lo  find  for  the  defendant  Ihe 
Juiy  found  for  the  defendant,  and  on  a  motion  for  a  new  trial, 
the  Court  were  of  opinion  that  the  direction  was  right,  and  that 
the  master  might  have  forgotten  thai  he  had  signed  the  bill  of 
ladiag,  and  his  answer  did  not  justify  the  condemnation.  The 
jury  had,  by  their  verdict,  established  that  he  acted  with  good 
feith,  and  that  no  fraud  or  negligence  was  imputable  to  him. 
Cheriot  v.  Brooks,  1  John.  New-York  Rep.  3S4.  And  the  du- 
ty of  a  master  to  his  owners  does  not  oblige  liim  to  violate  the 
good  failh,  a^  qfan  tnemy,  in  order  to  preserve  his  ship,  nor 
to  employ  fraud  in  order  to  eOc'Ct  that  object  Hannay  v.  Eve, 
3  Cranch,  Rep.  2+3. 
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tfte  mercKant3,-before  he  delivers  the  goods,  for 
payment  of  their  shares  of  this    contribution  [  245 1 
when  die  average  shall  be  adjusted  (i). 

The  cargo  (as  I  have  before .  observed)  is  bound  to 
the  ship,  as  well  as  the  ship  to  the  cargo  (i)  ;  and  thw*-" 
fore  (unless  there  is  a  stipulation  to  the  contrary)  the' 
master  is  not  bound  absolutely  to  part  vith  the  posses- 
•ion  of  any  {lart  of  his  cargo,  until  the  freight  and  other 
charges,  due  in  respect  of  such  part,  are  paid.  Faiin 
informs  lis  that  the  entire  contents  of  a  single  bill  of 
lading  are  to  be  considered  as  one  part,  although  con^ 
sisting  of  very  different  articles,  but  that  the  .  contents 
of  one  biit  of  lading  are  Apt  bound  to  the  paypieqt.  du^ 
for  the  ctintents  of  another  bill  of  lading,  although  con> 
signed  to  the  dame  person  (/}•  In  this  country  hovever 
it  has  been  held,  that  the  ttiaster  may  detain'ariy  part  ot 
the  merchandize  for  the  freight  of  all  that  la  consigned.^ 
to  the  same  person  (m) :  which  seems  to  be  a  9iore  reas7 
onable  and  convenient  nilet  The- master  however  can-r 
not  detain  the  goods  on  board  the  ship,  until  these  pay- 
ments are  made,  as  the  merchant  would  then  have  no 
opportunity  of  examining  their  condition.' '  By  the  Or-, 
dtnance  of  Wiabuy  (n),  and  also  by  the  French 
Ordinance  (o),  the  master  may  seize  and  detain  [  246  J 
the  goods  in  the  lighters  or  barges,  which  sre 
to  transport  them  to  the  quay,  and   by  the   former  he 

(0  f'tfe,  on  the  French    Ortii-. 

_     _      _  nance,  torn,  1.  p.  668. 
E  of  Myer  W  tthen  v.  (m)  HoUer green  v.  FUght  (3  an. 

fonder  JJeyl,  Guildhall,  Sit.  p.  Mic.  elher,  Guildhtdi,  Bit.  p.  T.  T.  1796, 

Tef.  1803.     before   Larit    Ellen-  before  Lord  Kaiji-m,  C.  J.  fl  Eait. 

bunmgh.  C.  J.  Rep.  622-  cited,  aodnote  p.  246. 

(it-)  Sterna,  Not.  88.  Ordinance         (n)  Art.  57. 
of  Ho(ierd(iBi,2J«w«n*,p,106.»rt.         (o)  Lj».  3.  tit.  3./ref.  Wt.  23. 
IS6, 1S7.    See  ch.  1.  of  this  part, 
-  «««t7. 
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may  detain  the  lighters  By  iht  sbip^s  side.  Cleirac  (p), 
ia  bis  commentary  on  the  hwt  of  Oleron,  says  .that  ibe 
same  power  is  given  by  the  Ordinance  of  J*AiIip  t/it 
Srcend,  and  by  die  Conaolato  "Set  mere,  and  that  the  1^- 
ter'aQoirs  him  to  detain  goods  equal  m  value  to  four 
times  die  amouiu  of  the  freight.  The  Ordinance  of 
Rotterdam,  allows  the  muter  to  detain'  thtt  goods  iot  his 
freight,  but  requires  him  to  unload  and  take  care  of 
them,  that  they  may  not  be  diminished  or  spoiled  (f)- 
In  En^stnd  the  practice  is-  to  send  the  goods  to  a  wbar^ 
And  order  the  wharfinger  not  to  part  with  them,  til]  the 
frei^A  and  other  charges  are  paid,  if  the  mastar  is  doubt- 
inA  of  the  payment.  And  by  the  law  of  £ng^and,  if  the 
master  once  parts  with  the  ppsscssioa  ou}  of  the  hands 
of  himself  and  his  agents,  he  loses  bi»  lien  Of  bold  upon- 
ifae  goods^  and  cannot  afterward*  reclaim  them  (r).  (]} 

0>)  An.  31.  note.  3.  pigc  ^  roods  neon  board  fbe^p,  in  the 

(q)  Ajt  UT,  lis.    SJftymi,  Ii|;titer«,ar.on  the  qusy,«iul  even 

106.  for  iforlnightdUrChey  haTebeen 

(r)  By  the  French   On&aanM,  delivered,  prorided  &ej  tame  iMt 

li*.  3.  th.3.>v<:ui.24.    The  lien  in  the  mem  time  poHcd  into  the 

or  privilege  continuei  while  the  hands  of  (.third  person. 


( I )  So  if  the  master  make  a  delivery  of  part  of  the  gpods  (c- 
the  consignee,  he  may  retain  the  residue,  even  against  a  pur- 
ohtaer,  until  payment  is.made  of  the  freight  of  the  whole ;  but 
if  th«  goods  are  sold  to  diRereat  peraotu  by  the  comignee  and 
fnt  delireredt  the  master  cannot  hare  a  lien  upon  the  residue, 
as  at  Ui  compel  one  of  the  pnrchasers  to  pay  freight  hr  what 
had  been  delivered  to  aoother ;  but  only  for  nbat  bad  been 
purchased  by  himself.  Ibis  wa«  decided  in  an  action  brought 
by  the  p)^D|0fi;to  recbrer  ftBight  of  1750  barrels  of  tar,  under 
the  fellowlng  circumstances.  The  tar  had  been  shii^wd  on  boanl 
ihe  plauitiff's  *hi{»  far  Loados,.«>iuigDed  to  ooe  UippiQ^wbe 
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*  IS.  The  maoaer  of  deliv^riijg  the  goods  and  const:^ 
■^fieiKty  the  period,  at  which  the  responsibility  of  the 
{Poster  aod  owpers  will  cease,  depend  upon  the 
custom  of  pajticular  placae,  and  the '  usage-  of  1 247  J 
paiticuliu- trades  (f).  Thiu  a  ho^aji  who  briogg 
^oods  iroTfi.  an  oiit-pott  into'  t^e  pan  of  X-ondwi,  Is  not 

(0  See  raMoA.the  bench  OrdbunactMn-l-ptlSft 


rlield  bilU  (^  ladiag  for  the  ume.  ^(er«  the  arrival  of  the  ahip, 
UJppiiM  mM  all  the  tar  to  tbe  defendanli,  who  paid  for  the 
nine,  including  freight  and  dutw  bjr  their  acceptances,  which 
Alight  and  duty  were  to  be  paid  for  by  Hippius,  vtd  the  biOa 
of  Wing  were  indorsed  to  the  defendants.  The  ship  arrire^, 
and  was  reported  and  entered  by  Hippids,  and72]  barrels  of  the 
tar  delivered  to  the  defendants  trbep  Hipplns  stopped  pajraieot. 
Tlie  Diaater  refused  to  deliver  the  residae  tif  the  tsr,  udIbk  tU 
itteadtMtsi  woold  p»^  theireight  due  fijr  the  whole  1750  b^> 
'nil,  wbieb  Aey  refssed  to  do.  On  tbe  trial  the  plaiatiff  had* 
Vordictforthe  (HwW  fimght  by  dte  opinion  of  I^xd  Kenyon, 
who  held  the  doctrine  abore-mentioned.  Sodei^reen  r.  Flight 
&  another,  ched  in  Hanson  &  another  f-  Meyer,  S  EasL  Rep. 
-623.  cited  in  Abbot,  2i£.  note  (m). 

TbcinaAar'of  a  ship  whohas' contracted  debits  on  aoeotmt  of 
4ie  ship,  has  a  lietiupon  the  goods  and  fteightlo-thttanomtof 
inch  debts ;  and  the'  cmuignees  of  tfae-cyrgo,  afitttr  aoltoe  to  this 
-cflect,  cannot  pay  the  freight  to  the  owner  wtehout  the  eanaeat 
of  the  master  ■  and  if  they  do,  will  be  liable  to  refund  so  mwfc 
at  the  extent  of  these  debts.  White  v.  Baring  ft  UMher,  4 
Esp.  N.  P.  Cas.  22.' 

A  hostile  einbar^  onder  which  posaesnon  of  the  goodk  ia 
tdien  by  government,  defeats  the  lien  of  the  nuitet  upon  tM 
goods.  "Therefore  wliere  a  Danish  vessel  having  brought  a  <w- 
eo  of'  frjiit  fr<Hn  Spain,  ictported  by  tbeotdet  of  Bnaett  4 
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fii9charg«d  by  landing  them  at  die  luuftl  wliarf,  bat  t« 
bound  to  tMt  care  and  send  them  out  b^  land  to  dM 
place  of  consignment  (t).  And  if  the  consignee  require 
to  have  the'gooda  delivered  to  himself,  and  direct  the 
piaster  not  to  land  them  on  k  wharf  at  London^  ^  mas- 

{()   tVarrlell  -o.    JOeuriHgan,    2.  Espin.  N.  P.  cases,  603. 

fy,  and  conugned  to  thein,  and  by  them  toid  to  one  WotflS 
under  a  preTiouE  contract,  was  detained  under  the  Danish  ami 
bargo,  in  craueiyience  of  which  it  could  not  be  delivered  with- 
out an  application  tu  the  Coatt-  of  admiralty  ;  au  order  of  co^- 
cil  paused  by  which  property  in  this  situation  might  be  deliv^«d 
en  giving  stipubFions  to  abide  the  eventual  adjadication,  and 
also  an  order  on  the  same  day  forbidding  payment  of  any  bill 
to  any  persons,  whose  properly  was  under  embargo,  and  also 
the  payment  of  freight  for  merchandize  imported  in  embargoed 
vessels.  Wolff  obtained  possession  of  the  goods  on  giving  a 
Btipolation.  Burnett  &.  Co.  pud  ^60  in  part  of  the  freight  and 
ihen  berama  insolvent,  and  now  the  master  sought  payment 
of  the  freight  yet  due  from  WollE  Sir  W.  Scott  held  that  tbs 
embargo,  on  all  Panish  vessels,  was  a  measure  taken  in  contem- 
plation of  hostilities,  and  must  be  considered  as  disc  barging  the 
lien  which  the  master  had  npon  the  goods.  In  the  situation  in 
which  the  two  coantries  stood,  the  master  had  no  right  lo  mako 
his  demand  against  any  subject  of  this  country,  being  himself 
under  det«nt!on  as  well  as  the  vessel  on  whose  behalf  the  de- 
mand nose.  The  eQect  of  this  situation  must  be  to  defeat  tho 
light,  which  the  master  had  possessed  over  his  property,  as  a 
lien,  entitling  him  to  retain  posseiiaion  till  his  freight  ahoald  be 
paid,  llie  consequence  is,  that  liis  real  security  being  defeated 
by  accident,  partaking  of  the  nature  of  hostilities,  he  must  be 
■emitted  to  his  personal  security  against  the  persons  with  whont 
}m  contracted.   The  Theresa  Bonita,  4  Robi  Adm.  flcp.  $36; 
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fer  must  {^Ky^Ae  request ;  for'tJie  ■wharfinger  Ina  nd 
legal  right  to  ihaat  upon  the  goods  being  ha&tA  A  hia 
wharf*  aldwHig^  the  vessel  be  moored  against  h  (u). 
But  in  the  ease  of  ships  eomipg  from  a  foreTgn  country, 
doliver^  at  a  wharf  in  London  diachargcs  the  master  (it). 
If  the  consignee  send  a  lighter  to  fetch  the  goods,  H 
eeems  the  master  of  the  ship  ts  obliged  hy  the  custom 
of  the  river' Thames  to  watch  them  in  the  lighter,  until 
the  lifter  is  iiilly  laden  ;  and  he  camiot  discharge  hin^ 
self  from  this  obligation  by  declaring  to  the  .lightermatt 
that  he  has  not  hands  to  guard  the  tighter,  unless  the 
consignee  consent  to  release  him  from  the  performaDi;e 
ofit(y):  But  it  has  been  much  contested  whether-the 
master  is  by  the  usag&  bound  to  taie  care  of  the  lighter 
after  it  is  fully  laden,  until  the  time  when  it  can 
be  properly  removed  from  the  ship  to,  the  wharf ;  [  248  J 
at  a  late  trial  on  this  question,  it  was  held  that 
the  master  was  not  obliged  to  do  this  (;|).  In  the  caae 
of  ships  coming  from  Turkey^  and  obliged  to  perfomt 
quarantine  before  their  entry  into  the  port  oiLcnJon^  i( 
is  usual.for  the  consignee  to  send  down  persons  at  hii^ 
own  expence,  to  pack  and  take  care  of  the  goods  ;  and 
therefore  wiiere  a  consignee  had  omitted  ta,do  so,  apd 
goods  were  damaged  by  being  sent  loose  to  shore  i  U 

(u)   Sgediv.Hag,  4.  Ter.  Bep-  Guildhull,  Sit  after  T.  T.  1805.  bc- 

K.  B.  200.  fore  Lurd Enenbnroiigli,Ch.i,Tte» 

(x'y  By  BuHer,  J.  Ai^ucndo  in  ww  an  action  bjr  the  owner  of  thft. 

the  case  of  Wj/dg  ■v.  Trent  ii  Mer-  ^oods  agijnsttne  Lighterman,  and 

«y  AVieif.  Cm^.  5Ter.  Bep.  K.B.  Uie  ptaintifT'  nbtained  a  verdict 

397.  At  a  fonncr  trial  twrore  Sir  Jamei 

(y)  Cnilnia  anBtherv.fyianng-  ManifieldtCh.  J.  the  pUiatilT  had 

Jwai,  Peake'f  N.  P.  cases,  150.  been  Btauuhed- 

^i")  HMi^v.TurpiatJ amUter, 
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wu  hdd  dut  He  bad  ntt  rig^t  to  call  upon  !V  nuter 
«f  the  ship  for  a  compeiuatuHi  C^)*  (1) 

(^)  Dimiuige  V.  JeUife,  befar«  Xvnfl'n^M.  Ch.  J.  at  GuIkBWS, 
Kt.  p.  Mich.  T.  1789. 


())  If  the  goods  are  on-  the  arriral  of  the  ship  put  on  board 
«f  a  lighter  hired  ia  the  usual  way.  uid  the  owner  of  tiiem 
takes  the  custody  of  them  before  they  are  luided,  the  mister 
is  discharged. '  Therefore  in  an  action  on  a  policy  of  insurance, 
on  a  cargo  of  fish  until  safely  landed,  where  it  appeared  that 
on  the  arrival  ot  the  ship  at  Xiondon,  the  goods  insured  wera 
pot  on  board  a  tighter  hired  in  the  usual  way,  and  brought  itk 
Ae  afternoon  to  a  wharf  belonging  to  the  plaintiff',  but  in  con- 
■equence  of  the  roughness  of  the  weather,  could  not  be  lEutdetf 
that  evening,  and  tha  plaintiff  told  the  lighterman  \hat  be  need 
bot  nay  l«  see  the  goods  landed,  for  he,  the  plaintifi^  would 
look  to  the  luiding  himself;  accordingly  Ate  lighterman  left 
(be  eargo  along  sidB  tite  whar(  and  in  the  ^oune  of  Af  tright 
ifae  lighter  rank  without  any  neglect  in  any  one  ;  the  Court 
held  that  the  plaintiff  had  taken  the  goods  into  his  posaessiBB. 
and  was  dot  entitled  to  racover.  StrftRg  ▼.  Natally,  1  New 
Sep.  1-$. 
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LT  hfts  been  ^Lr^y  intimated  (a)  that  a  carrier  is 
ID  gepsral  excused  for  a  non-perfomuDce  of  the  con> 
tract  go  hia  pan,  occasioned  l^  any  event  fal- 
ling whhin  the  meaning  of  the  expression  act  of  {^  349  } 
God  and  the  King's  enemiea*  The  expression 
4ct  ^Go(/ denotes  natural  accidents,  such  as  lightoing;^ 
earthquake,  and  tempest ;  and  not  accident;!  arising  frcask 
ihe  iault  or  neg^gence  of  man  (b^  ;  for  which  it  ha»  been 
Already  shewn  that  the  ouster  and  ownerv  like  o^aet 
•oimnpD  sanierB,  are  sometime*  answe^ble^althougb  no 
Actual  Uam«  may  be  imputable  to  them ;  for  in  considei^ 
ing  vfa^er  they»  or  otbier  carriers,  are  chargeable  for 
«f9  porticulv  loflSy  the  question  is,.not whether  thaloM 
■2kappened  by  reason  of  the  negligence  of  the  persow  cm* 
^oy«d  in  tfic  conveyance  of  the  goods^  but  whether  \t 
was  occasioned  by  any  of  those  causes,  which  either  ac- 
cording to  die  general  rules  of  law,  or  the  particular 
contract  of  the  parties,  a^rd  an  excuse  for  the  non-per- 
ibrmance  of  the  contracu 


(a)  In  the  preceding  elufiUr,  eaanie>,tlie  periU^littta,  ttitk 

•ect,  2.  ad  tfGtd. 

Tn  the  pK«inUe  to  tiiC  latute,  (ft)  TrmI  U  Mtfiey  ffavigatimt 

36  Grv.^e.S&tbecuuesiiDi'luch  Cempangv.   fTisil^asL  Term,  3.') 

•d  iron  reipawiUlkj,  we  exprea-  lori^  1.  Ter.  Rep.  K.  B.  ST. 
«dtobe  oMidaMt  %{fe  ^ij^> 
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Thu^  JB  an  SKtioa  (c)  brought  agam|t  tbe  ma«^  of  a 
vessel  navigftting  tbe  rivers  OfM^  and  Hutnber. 
[  250  j  from  Seibt/  to  J^u/i,  b^  a  person  whoM   gopds 
had  been  wet  and  spoiled  ;  at  the  trial  whereof  it- 
•ppeared  in  evidence,  that  attbeentfaBceof  thehaatxHUT' 
-at  Hull  tbcFe  was  a  banlc,  on  which  vessels  used  to  lie- 
in  safet}',  but  of  which  a  part  had  been  swept  away  by  ■ 
a  gjreat  flood  some  short  time  before  die  misfortune  isr 
question,  so  that  it  had  become  perfectly  ajeep  iasteard, 
of  shelving  towtirds  the  river ;  that  a  few  days:  after  tjjls 
iood. a  vessel susk by  gcttingonthisbaBkyaad her  maat, 
vUcfa  was  carried  away,  was  auffervd  to  Qoat  in  the  riv- . 

,      (c)  .Smith   V.   Shepherd.      This  "  the  actual  default,  of  the  nod 

cAoae  was  fii-al  tried  st  the  minimcr  **  owner  or  owners,  nisstCT,  tnHri* 

•■Biies  for  Yorfcjbirc,  179^,  aad  "  ners,  or  other  person  or  persraiB 

the  i^ibinljfr  noii-iulted  i  tbe  judge  "  eniployediniuidon  boirdofsuch 

faehiitof  ojrinion  thit  tn  case  of  '  ihipa  tweasels;  my bv,i«*f^, 

negligence  was  proved.    The  non-  "  sr  custom  to  the  cvntrii^  there< 

•uit  was  set  aside  by  the  Court  of  "  of  in  anywise  not  withstanding.'* 

Kin)^*   Bench,    and  a  new   Mil  Andthatnoowncrorinaatertifany 

gruiiti'd,  tliat' tlic  f;kCta  miiflit  be  ship  or  vessel  empluytd  in  (he  mrti- 

more  fully  inquirtd  into.    It  «as  gatun  qf  tit  ttdetto)  ^  tms  rimer, 

trie<l  a  icrefu/  time  at  the  lent  as-  and  not  employed  in  the  navi^tion 

■izcs  following.  I1ic  account  in  the  of  the  hi^  seas,  should  be  subject 

textis  of  the  evidence  given  >tthe  to  answer  for  any  loss  or  dain^tf 

tecorhl  trial,  which  differed  'in  some  wliich  should  "  happen  or  arise  at 

pai-ticulars  from  that  given  at  the  "or  beloiv  asy  pwt  or  place  iai 

£r>t  triAL    In  Easter  term  follow^  "  such  tideway,   where  Mp»  or 

injf,  a  newtriid  was  moved  for,  but  **  vessels  employed  in  the  coasting 

K  rule  10  shew  cause  lefuied.  '"  trade,  do  or  shall  iMd  ut  di*- 

Si'venil  slilp.uwncr»,  being  great-  "  charge  by  entry  or  siiiFcrailce  ;" 

1y  aTarmed  at  the  decision  of  this  to  any  goods  on  board,  nnleas  such 

cause,  petitioned  Fu-liament  fur  an  loss  or  damage  should  hippen  or  . 

alleration  of  the  law  on  tbis  sub-  arise  in  the  ways  bclbre-mentloned 

ject;Bnd,a billpiused  tlie/ftuce^  with  respect  U  vbips  nMigatia|c 

Commom,  enacting  that  tio  owiiec  the  bigb  seas. 

or  master  of  any  Bhipsor  vessels.        But  this  Bill  WMKjectedbfAB' 

employed  A'  Iht  ttaagaiioa  a/tlte  Baiit»  »fl4frdt. 
high  teat,  should  be  Subject  to  an-        Tills  led  to  the  iteration  of  the 

-  »weF  for  any  Iqm  or  damage,  which  bill  of  ladin|*  roenliDiiod  befiitch 

■hotild  happen  to  any  goods  on  part  iii.  chap.  2.  sect.  3.  and,  1  pie~ 

board  by  any  ai*cident  whatever,  aume,  aUoto  thenoticementJemed 

flnless  Oie  same  should  happen  or  tn  haTc  been  giivii  in  tin  c»«e  rf 

arise  "  by  or  tluwigh  the  robbery,  F.llit_  v.  Turner  a  onotMr,  pwt  b. 

"  embezzlement,  secreting,  or  ma-  chap,  2.  sect,  fc 
"  kinSAway  witbfOrbyor  througb 
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fer  tied  to  some  part  of  the  vessel :  and  that  the  defen- 
dant upon  sailing  into  the  harboiir  struck  against  the 
nuut^  which,  not  giving  way,  forced  the  defendant's 
vessel  towartis  the  bank,  where  she' struck  and 
would  have  ri!iaained  safe,  had  the  bank  been  in  [  351  } 
its  former  situation,  but  oti  the  tide  ebbing  her 
stem  sunk  into  the  water,  aiid  the  goods  were  spoiled  j 
upon  which  the  defendant  tendered  evidence  to  shew 
that  there  had  been  no  actual  negligence :  JtfK'  Juitice 
ffe^h,  before  whom  the  cause  was  tried,  rejected  the 
evidence ;  and  he  further  ruled  that  the  act  of  God, 
which  could  excuse  the  defendant,  must  be  immaSatef 
but  that  tlus  was  too  remote  ;  and  directed  the  jury  to 
find  their  ver^ct  for  the  pluntiiF;  and  they  accordingly 
did  so.  Ilie  case  was  afterwards  submined  to  the  con- 
sideration of  the  Court  of  King's  Bench,  who  approved 
of'the  direction  given  hy  the  learned  judge  at  the  trial, 
and  the  pluntiS*  succeeded  in  the  cause*  There  docs  not 
appear  to  have  existed  in  this  case  any  bill  of  lading  or 
other  instrument  of  contract ;  and  the  question  therefore 
depended  upon  general  principles,  and  not  upon  thCi 
meaning  of  any  particular  words,  or  ekception. 
-  The  only  exception  formerly  fnade  in  the  common 
bin  of  lading  Was  of  the  perib  of  the  «m,  *hich '  words 
certahily  denote  the  natural  accidents  peculiar  to  that 
element,  and  in  no  more  than  one  instance  have  heeri 
held  to  extend  to  an  event  not  attributable  to  natural 
cause*.  The  several  w<»*ds  lately  introduced  into  tha 
exception  of  the  bill  of  lading  ^i^)  have  not  hitherto  fur- 
bished matter  for  any  judicial  detenoination.     la  ijic 

(i'}  See  ell.  3.  of  tlkia  put,  ifct  S. 

R  s 
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f^  >ARt  111*  cH^p.  lY— C4V?ESt  ^mfin 

presoft  ^hE^ter  tJierefqtc  I  shall  first  fX)nu^l- 

(353  ]  the  rocanbg  of  tlii<  t^tfiOfi'n*  |th^j^Cy  periit  V 

the  sea,  apd  thfn  prweed  t»  WOtiofi  other  e»- 

cuses,  which  tti«  wis^m  cMf  th^  Upa^tart:  bM  Uftrodiir 

cc4  in  very  late  fiipv<  -!■ 

,s.  In  (0Bsi4«ni)f[  ikh,  iviQfich  t^  $rpt  qqrttim  ih*^ 
ptTseQ^p  it^lf  to  the  iAU)4  °f  v^  £ngU<t)  {.awy^,  is* 
itow  19  th?  que^tipn  olperilof  the  tea  tq  be  dfcidedf 
The  jwrtipuUr  n^pner  '^  vhich  %  Iq^s  happens,  fOBit 
Alwa^  be  a  question  of  f:^  )ya,t  adtnittlng  it  to  {mv* 
Ivip^)fi«^  in  a  pyrdci^  manner,  is  thf  jM^ge^  b^fpTC 
wtio^ii  a  cau^e  is  tried,  to  pFoqpim^e  ifhether  thftt  wan- 
ner t>p  a  peril  of  thp  f«,  PT  are  the  jiHy  to  declare  it  by 
their  verdict  ?  Jd  genar^  tju:  coivitrueTiw  trf  v^bigM- 
o\n  cxjprewons  in  written  in^ruint;nt9  ia  the  proper 
province  of  the  Judge ;  but  iq  mercs^ltiIe  ipstrumentp 
It  often  happens  that  the  Judge  qtust  Ifftve  recoKrge  to 
the  ^$age  of  trade,  i^nd  the  p^cttce  ^m<mg  merchanta^ 
to  obtain  a  proper  kno^vledgp  of  the  meanipg  of  thp 
words.  When  the  mewing  of  the  y«r*ifl  W  ?W$ei1^J»ed»^ 
it  will  raiicly  happen  that  the  J[u^  tm^  JUO'  <»n  differ 
in  the  cODclu^ioo ;  ap^  probab)}'  this  (||ueatiQn^  ajthou^^ 
it  i^ight  afibrd  isajter  of  sppcuktitm,  wUl  qevw  becpfae 
a  (v^ject  of  seripw  practical  iftgwiry. 

A,  ■^oy  rem'arkalpJe  cs^ge  to.  this  purjwae  haippiwd 
l^oftt  the  «nd  of  tt\e  rgigp  of  Char  lea  the  i'»w<,  To.  an 
^tipn  9f  coyona^t  op.  a  cttfuter-party ,  vhkh  cQp,t4in«4 
ap  e^cepXi(Bi  «f  the  jpifraj  qf /A<  v«,  (he  defcn*- 
[  353  1  wt  f  l^d«^  that  the  ship  was  taVep  ty  bpslile 
persrats  unkQQwni  drifted  in  3  Warlike  manner » 
a&d  thereupon  the  question  whedier  such  a  capture  were 
within  the  exception^  wa*  bipug^  before  the  court  by  a 
demurrer  in  the  most  strict  technical  f^in ;  the  Court 
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doiffever  took  the  optaion  of  seHral  nte^liants  by  cer- 
dficatfe  ia  Writing,  and  aft^fwards  hy  txamUnxCwin  !n 
ttpeti  Court,  ttpoh  the  meaning  bf  the  words  of  this  ex- 
ception as  established  by  Usage  aTAong  them,  iuld  de* 
cided  in  conformity  tb  dubh  ophnoft  (f). 
'  At  the  trial  of  a  cause  hcftire  Lard  KeMfeh,  thft  late 
Chief  Justice  of  the  King'*  BeHch,  in  ari  action  upcta 
the  tase  brought  by  a  merchant  against  the  oWnfer  of  « 
flfkip  ioi  not  safety  conveying  goods,  whe^e  the  wholi 
matter  was  left  o|teii  for  discussion  by  iL  pl^  of  the  gen- 
eral issue,  this  question  was  proposed  to  he  agitated  by 
tTt6  Counsel.  His  lord^ip  however,  WithoiK  heiiitation', 
dedared  \Ai  opinion  to  be,  thdt  the  question  was  purely 
a  tnatter  of  feci  for  the  Consideration  of  the  jury ;  upoa 
the  particular  circumstances  of  the  case  the  juiy  and  his 
lof-d^hi'p  coltrcided,  stlA  therefore  the  Case  afibrfled  n6 
opportunitj'  of  A  More  sotertin  discussion  of  the  ques- 
tion (/)- 

These  cas€3  certainly  furnish  very  strong  authority  to 
shew,  <ha(  even  if  th^  decision  of  this  question  does 
strictly  *nd  pfopeily  belong  to  the  Judge,  y&i  hia  de- 
cision will  be  guided  by  usage  and  the  course  of 
practice  among  merchants,  which  are  matters  of  [  254  j 
evidence  and  of  fact. 

3.  tn  the  case  of  Pickering  v.  Barclay,  which  I  have 
just  before  alluded  to  f^),  the  ship  had  been  overpow- 
ered and  plundered  on  the  high  seas  by  pirates,  and  th* 
question  wAs,  whether  the  owner)  were  answerable  for 
the  goods  i  and  it  was  detemuned  in  the  manner  before 

(e)  PUkering  v.  Sanlaif.S  »otl.  (/)  Svllrr  r.  Fii/ier,  SU.p,  Melt 

Ab.  246.  mnd  Style,  132.   The  c»ae  Tcr.  40  Gte.  3.  at  GuildUaB. 

wia  irgued  by  T^nisden  for  die  (g)  PtctvUng  H.  Bartlag,  «rt*, 

phlnti^Ukd  ibfcftflhe  deftiHU  pafe359. 
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mentioned,  th«t  they  were  aot  -.  uxaweraMe,  "  becauB^l* 
4jQ^  the  rep(»t«r,  "  the  taking  l^  pirates  was  accounted 
"  a  peril  of  the  aear"  The  sante  question  received  a 
similar  decision  oot  long  afterwards  in  anodier  cause  (It), 
llieae  determinatiuis  agree  with  the  rule  of  the  civil 
law  (() :  And  in  the  caae  cifed  in  the  preceding  chiqt- 
ter  (i\  in  which  the  owners  were  held  responsible  for 
^[oods  taken  by  robbery  from  the  ship  in  the  riv^* 
7%<»iv«  within  dte  body  of  a  comity,  Chief  yuatice  Utiiv 
tpok  notice  of  tliis  doctrine,  and  said,  "  by  the  Civil 
^  Adpurd  law  the  owners  are  not  responsible  for  m 
*'  robbery  by  pirates  at  sea."  This  however  is  to  be 
upderstQod  only  in  case  the  ship  docs  not  fall  into  the. 
hands  of  pirates  by   any^  negligence   or  fault  of  the 

master  (/  ). 
X  35$  ]  4.  In  a  case,  which  came  before  the  Court  of 
King's  Bench,  a  short  time  .before  the  late  al-. 
teration  of  the  bill  of  lading,  and  which  was  an  action 
brought  to,  recover  the  value  of  goods,  for  which  the 
master  had  signed  a  bill  of  lading,  containing  an  exc^ 
tion  only  of  the  perils  of  the  tea,  although  made,  during 
the  time  of  a  war,  and  which  goods  were  lost  in  conse- 
quence of  the  ship  being  designedly  struck  by  the  vessel 
of  an  enemy  (  it  was  doubted  by  the  Court,  whether  a 
loss  so  occasioned  were  within  the  meaning  of  this  ex- 
ception, and  the  cause  never  proceeded  to  a  finaf  judg- 
ment (m).     The  express  exception  in  this  case  afforded 

(k)Marimv.Walli/i,rtLC(m\\>.S6.  (m)  Jlejvrr  v.  TtrnKiumi,  E«*t  T. 

,    (0  Dig-  *■  9'  3- 1.    Inde  Labeo  36  &'«.  3.    The  esse  came  beftn 

■eribil,  si  quid  nsufrngio  nut  per  the  Court  on  a  motion  for  a  new 

vim  pruanim  pericrit,  ron  esse  trial  j  the  Court  directed  a  new 

iofquum  cKccptionem  ei  duti.  triftl  in  order  t}wt  the  facts  might 

W  Marie  o.   Sfw,  1  Venl.    190.  be  put  upon    the    n^cord,   but  it 

ante,  ch.  3.  of  this  put,  sect.  3.        oerer  came  on  i^^ain. 
((j  Emrrignit,  ton.  1.  p.  532. 
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Amm  to  contend,  that  the  exception  of  Ac  act  of  the 
King's  enemies,  which  arises  out  of  general  rules  of  kw, 
was  meant  to  be  excluded  in  the  particul^  instance.  . 

5.  In  the  other  case  just  before  mentioned  (n),  Ae 
■hip  in  which  the  goods  were  conveyed,  was  nm  down 
in  day-light,  and  not  in  a  tempest,  by  one  of  two  other' 
ships,  that.were  sailing  in  an  opposite  direction  to  her, 
both  of  which  kept  to  windward,  as  did  also  the  defend- 
ant's ship,  but  it  was  matter  of  so  much  doubt,  whethef 
the  master  of  the  defendant's  sltip,  ought  to  have  under« 
stood  the  course  which  the  others  would  pursiut,  and 
have  borne  to  leeward  to  avoid  them,  that  no 
blame  was  considered  to  be  imputable  to  him  [356j 
for  not  having  done  so,  nor  was  any  fault  at- 
tributable to  the  perions,  who  had  the  conduct  of  either 
of  the  other  ships.     This  loss  was  therefore  held  to  fall' 
within  the  meaning  of  this  exception,  and  to  have  hap* 
pcned  by  a  peril  of  the  sea. 

It  may  be  proper  to  point  out  the  distinction  between 
this  case  and  the  case  of  the  vessel,  t^t  struck  against 
the  anchor  of  another,  to  which  there  was  no  buoy  ; 
which  I  have  mentioned  in  the  preceding  chapter  (9).' 
In  this  case  there  was  no  feult  or  negligence  in  the  per- 
son* belonging  to  either  vessel ;  in  the  other,  both  par- 
ties were  held  to  have  been  guilty  of  negligence,  the 
one  in  leaving  his  anchor  without  a  buoy,  the  other  in 
not  avoiding  it,  as  when  he  saw  the  vessel  in  the  liver, 
he  must  have  known  that  there  was  an  anchor  near  at 
hand  ;  or  if  it  be  taken  that  negligcnee  was  imputable 
only  to  the  master,  who  had  left  bis  anchor  without  a 
buoy,  then  he  was  answerable  over  to  the  master  and 
owners  of  the  vessel,  whose  cargo  had  been  injured  : 

[n)Jaa»r«;Ji,fer,Mite,p.253.         (o)  Sect  9.  p.  344 
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tad  indeed  die  accident  hatppened  In  (he  codrtt  of  i 
Mtigatnn,  tt>  which  the  exc^ob  t4  the  /#W/«  0/  the 
tea  did  not  ainpfy. 

t.  But  not  every  loss  procee^ftfj  diMed^  from  natur- 
al causes,  is  to  be  cotnidered  M  happening  bf 

{  AbT  ]  ft  peril  of  the  sea.  If  a  ftMp  ^«vlah  i&  ebitse- 
qttence  of  striking  sfafalA  M  l«ck  Of  abodktv,  th« 
circB^8ta&ces,  under  which  the  event  ttiliei}  pkcd,  mtist 
ha  tuceftained  ia  order  to  decide^  irhetbti'  h  bftf  pek  b^ 
«feriioftbe  sciior  bj'ihe/ailtdf^te  inttMei>.  If  ^ 
^OMURKm  of  the  nek  or  shnltew  Ik  generalt^  Icnolm,  sad 
die  ship  not  f»ced  ap6a  n  hy  adverse  windi  fir  tempcdc, 
dK  loss  is  to  be  imputed  to  the  fauh  of  the  MMter.  On 
the  other  temd,  if  a  ahijv  is  forced  upon  sueh  *  rock  or 
sIbIIow't  by  adverse  vinda  or  tenpMt,  of  if  the  shallow 
Vas  occasioned  by  a  Sudden  i^d  reAent-eoUecKmi  of  Sand 
in  a  pluCf  ^ere  sh^  could  b«lore  sidl  hi  safety ;  tlt6 
k»8  is  to  be  attributed  to  the  act  of  0«d  or  the  perils  of 
die  sea  (jt).  In  the  case  mentioned  i«  the  beginning  of 
this  chapter  (; )  Lord  Kenyan  obacrved,  that  if  an  earth- 
^ake  had  removed  die  bank  at  the  tone  of  the  accident, 
di9  master  would  have  been  excused  (l). 

7.  If  a  Vessel,  reasonably  sufficient  for  the  voyage,  be 
losf:  by  a  penl  of  the  aea,  the  merchant  cannot  cha-ge 
the  x)WBer»  by  shewing  that  a  stouter  ship  t?ouid  havn 

(p)  Xtcait,  not   55.   Slrac.  de         (j)     Smiih  v.    SAepltenl,  antt, 

««MH,  put  3.  num.  aa  page  249. 

(1)  Where  aship's  bottom  is  injured  by  worms  in  thecouns 
of  the  voyage,  so  that  iu  consequence  thereof  she  11  ioeapahlf 
of  completing  the  voyage,  and  is  coDdemned,  it  has  been  held 
that  the  loss  in  not  a  loss  "  by^  periif  of  the  sea&"  Kohl  r.  Pkt, 
T  Esp.  N.  P.  e.  *♦*; 
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^tJived  tl)C  )>«r}l  i  this  was  decided  in  the  case  •£  4(1^ 
diivcD  by  K  siid^M)  gust  of  wind  agaiiut  ^  pi«-  of  a 
bridge,  throMglf  irHich  it  attempted  to  paw,  and  ^Krsbj  - 
&^ni[  ip  «w«IunH:«  ot »  thocki  that  a  stroagcr 
«c»$el    mia^  hfttlf    HMtawe4  without    ti^li-  [  858  ] 

8.  From  the  preceding  observations  and  authoritiea 
It  will  br  obvious  that  neithw  tha  iBiist«F  aor  owners* 
qw  he  aaaw^rabla  fyr  *,  low  happciUB0  to  the  CftrgQ  by 
HghtnUig.  Yet  wpon  Uw  pripciplc,  upon  which  th»  dc- 
cicioiu  are  £ivA^«d,  thfy  nuHt  he  aaswemhle  for  «,  1q«>  ^ 
tgr  At*  proceeding  fron  ao^  ot^w  cause,  whether  orip*' 
naUy  comsieiiciDf  in  then-  own  ship)  or  eommuotcattd 
to  it  Uo^*■  another.  Aud  in  th«  ciis«  of  xa  inland  etr~ 
rier  (<),  tlua  p<HQt  hits  hten  w>leiBitly  decided,  and  &ft 
liiw  reclaim  uju^tered  (')•  3ut  by  a  statute  made  ia 
tjie  very  same  yef^^  in  w^h  tfa*  point  was  first  Ascided, 
it  i«.  eniKt«d,  **  That  A©  oiraer  «  owners  of  any  ship  or 
"  vfwftsl  shall  be  subject  oc  liable  to  answer  for,  or  make 
**  fiP>o4)  to  any  «A*  <^  more  person  or  persons,  any  Ion 
"  QT  damage,  which  may  happen  to  any  goods 
**  Of  t^erchaodize  whatsoever,  which  from  and  [  S59} 
*^  9l'<«r  thejfprf  day  of  SefttBiUr,  IfM,  shall  be 
*^  ^pp«d»  tat^n  in,  or  put  on  board  any  such  ship  or 


(r)  Jbnfc«  u.  SWvnMi  1  Slr4- 138.  Jifrttg  AW  Cmh^l  a  Ter.  Bep.  K. 

BuB.  Nisi  Pri.  p.  69.  B.  p.  389.    Bi|t  a  ■pmrcAvmrman  it 

(*)   ^trwotd-a.  J'itlard,  1  Tcr.  not  uuvarabk  fev  a  loss  hj  fire, 

Bep.  K.  B.  p.  27.  Garude  n.   Trent   W  .Mersrs  JVa-o. 

ft  ureiii>Tk&ble,thatiioauthoT'  C*n^.  4  Ter.  Rep.  K.  B.  561.    Kor 

it;,  eitl^  in  tha  li^v  of  Bn^tukd,  is  the  birer  ai  ^mA*  uvwcnMc  i 

«s  iothecinll&w,iscit^dupontbe  per  Lard  Ktvgm,  Ch.  J.  Sit.  at 

point  of  this  caufc,  atUH>ug4i  Iba  We«.  p.B.  T.  1790.  Imgmin  v. 

Use  waa  very abl; argued, ^d the  Oa6'ni,in  the  cue   of  muaicat  in- 

Court  took  tiiBc  for  conudcralioti  stnunents  tiirad  to  be  uk4  at  tl>a 

before  judgment  wa>  pronounced.  Open  House,  and  destroved  by 

(<}  Z^ife  &  onMter  «.   TrfOCtf  fire  t&ete. 
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**  vessel,  by  reason  or  means  of  any  Jire  happening  to 
*  or  on  board  the  said  ship  or  vessel"  (h). 

In  this  clause  the  masttr  is  not  mentioned  ;  ^d  thcr&- 
ibre  it  may  be  doubtful  whether  his  resptmsibility  is  si 
this  case  removed  by  the  statute  :  but  the  insertion  of 
the  word  jf^rff  in  the  modem  bill  of  lading  has  certainly 
removed  it. 

9.  By  another  section  of  the  same  statute  reciting-, 
"  that  disputes  may  arise,  whether  the  owners  or  mas' 
**  ters  of  ships  are  Uable  to  answer  or  make  good  die 
•*  value  or  amount  of  any  gold,  silver,  diamonds,  watch-' 
**  ee,  jewels,  or  precious  stones,  which  may  be  lost  after 
^  the  same  have  been  put  on  board  their  ships  on  freight^ 
*•  without  the  shippera  thereof  declaring  at  the  time  the, 
*•  value  of  such  goods"~It  is  enacted,  "  That  m'mat- 
**  tcTy  owner,  or  owners,  of  any  ship  or  vessel  shall  be 
**  subject  or  liable  to  answer  for  or  make  good,  to  any 
"  one  or  more  person  or  persons,  any  loss  or  dami^e, 
**  which  may  happen  to  any  gold,  silver,  diamcmds, 
■*  watches,  jewels,  or  precious  stones,  which  from  and 
"  after  the  passing  of  this  act,  shall  be  shipped,  taken 
*^  in,  or  put  on  board  any  such  ship  or  vessel,  by  reason 
**  or  means  of  any  robbery,  embezzlement,  making 
**  away  with,  or  secreting  thereof,  unless  the  owner  or 
"  shipper  thereof  shall,  at  the  time  of  shipping 
[  260  ]  "  the  same,  insert  in  his  bill  of  lading,  or  other- 
'*  wise  declare  in  writing  to  the  master,  owner 
"  or  owners,  of  sucH  ship  or  vessel,  the  true  nature, 
**  quality,  and  value  of  such  gtdd,  silver,  diamonds,^ 
**  watches,  jewels,  or  precious  stones."  (x) 

Cu)  36  Giro.  3.  c.  SG.  Kct.  %  (.x)  26  Get.  3.  c.  86.  tet.  3. 
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CHAPTER  THE  FIFTH. 


OF  TffB  LiJirrt:rr/ojv  vf  tbe  SESPoxsii^iLn'T 

oi"  TBE  OWXEttS  .1XD  MASTER. 


49r 


1.  In  ( 


'  considering  the  instances,  in  wKich  tlie  owners 
arc  answerable  to  the  merchant  for  the  loss  or  damage 
of  his  gopda,  I  have  hitherto  forborne  to  mendon  the 
limits  of  their  responsibility,  and  have  treated  them  a^ 
being  responsible  up  to  the  full  extent  of  the  amount  of 
such  loss  or  damage  ;  and  so  both  by  the  Civil  JLaw 
and  by  the  Common  Law  of  Sngland  they  formerly 
were.  For  although  it  was  decided  («)  at  a  time,  when 
the  ransom  of  ships  talcen  by  a  foreign  enemy  wat  not 
contrary  to-the  laws  of  the  realm  (i),  that  such  ransom 
could  not  be  made  at  a  price  exceeding  the  value  of  the 
ship  and  cargo  (and  the  loss  of  the  value  of  the  cargo 
would  fsSl  upon  the  merchants)  yet  tintil  the  reapomi' 
bility  of  the  ship-owner  for  the  loss  or  damage 
«  of  goods  was  limited  by  statute,  it  was  never  [  261  ] 
doubted  but  that  such  responsibility  was  co-ex- 
tenaive  with  the  loss,  and  the  statutes,  which  have  been 
made  to  narrow  it,  are  founded  upon  that  suppostticni. 

The  ^cient  laws  of  Oleron,  Wishiy^  and  the  Hanse- 
ToTims,  contain  no  provision  on  this  subject.  Not  is 
Hay  alteration  of  the  rule  of  the  Civil  Law  noticed  by 

(aj  aeBtn  V.  CniM. «  GrtAan  (6)  23  Cw.  3.  r.  25.  proWWU^ 
if  another  v.Hall,<:HiiHTet.Re'j>.     Miisom.  .   , 

K.  B.  79. 
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■Soecu*  (c),  akliaugb  Vtmatu,  an  earUcr  autlMir,  M^Sy 
that  by  the  Uv  of  Heltand  the  ownen  are  not  charge*- 
ble  beyond  the  value  of  the  slup  and  the  tUma  thM-#fe 
in  It  (d)  i  is  cooformity  M>  which  priDciple  ate  JPke^ok 
Ordinance  dedares,  "  that  the  owncra  of  ships  ^hall  be 
*"■  anHverable  for  the  acta  of  the  mealer,  but  sh^  fa*  da» 
**  charged  therefrom  upon  retrnquiahing  their  ship  and 
**  the  freight"  (r).  A  similar  pmviaion  ia  contained  iB 
the  Ordinance  of  Jielterdam,  made  in  I7S1,  which  de> 
claree,  "  That  the  owners  shall  not  be  aniweraUc  ioT 
**  ai^  act  of  the  oiiuter  done  without  their  order,  ai^ 
"  further  than  their  part  of  the  ship  amounta  io"  (J")  : 
and  by  other  articles  of  the  aame  Ordinance   it  appean 

that  eadi  part-owner  is  liable  only  for  the  value 
[262]  of  hia  own  share  (j-).     Vaiia,  in  his  oommeota- 

ry  on  the  French  Ordinance  (A),  in&nns  us  xtmt 
the  same  regulations  are  also  esudilished  at  JSan^ ' 
iurgh{i). 

•  2.  The  eariiest  provisicm  of  the  Britith  legislature  </n 
tiufl  subj^t  is  a  statute  made  a  few  years  after  the  dfite 
of  the  Ordinance  of  Rotterdam^  and  which  vas  pasaej 
in  consequence  of  a  pctitipa  presented  to  the  House  of 
ConunoD*  by  several  mefc^ants  and  other  peisoiis  ovn- 


.4^: 


putiUsbed  in  16J5.  preface  to  that  title. 

(il)  la  i'reWum.p.lSS.publiflh-  (/)  ^I.  167.  3  Jlfnyaw,  107. 

«[linl647,tIieiutl)orcilesCrsfi'uj,  ig)-irt.  126.  127.    2  Migau, 

Iib.3.  IntrDduc.u].JiiTi9p.Bat.c.  L  101.103. 

•Dd  lib.  3.  de  jure  belli  et  pads,  (A)  Tom.  i.  p.  569. 

&  11.  n.  13.  (i)  An  extract  from  the  Ordin, 

(f )  Ij*.  S.  tit.  8.  tktpnprielairu,  of  Hamim-fh,  dated  1731,  u  gtfOi 

art.  2.  The  encouragement  of  ma-  in  2  Magna,  but  the  utlc'le  coa- 

ritimecnnuncrce,  espuciallf  unon^  Duoins  tlii*  pronHOoiBiuit  notJG*^- 
tke  nobltwe,  vu  onq  of  the  prinu- 
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>«n'  T>i  riitps  belong^  «o  the  pott  of  Lomhn  (i^  netting; 
forth  the  alarm  of  the  petitioncFB  at  the  evfnt  of  a  liite 
D^aa^  ID  which  it  was  Aitermined  thatthfloirncrsweM 
a^sv^rabie  fer  the  vahio  ofmerchaDdize  eribeealed  bj 
the  master.'  The- foiHidadoa  of  this  lunitatioii  U  mei^ 
■Amcd  in  the  preamUe  of  the  statute :  -nluch  states* 
*'■  That  it  is  irf'  the  grcoteA  comtquence  and  impoitucA 
^  to  this  kingdom  to  promote  the  increase  of  the  DOrti- 
"  ber  of  ships  andi  vessels,  and  to  prevent  any- discoinv 
**  agement  to  merchants  and  others  from  heOig  intelvst- 
"  cd  »id  concerned  therein:  and  that^ilhas  bctifheld; 
'*  di^t  in  many  case%-  ownA«  o^  ships  or  ves- 
'*  aeU  ar6  answemble  for  goods  and  merchandize  [  363  } 
•"Aipped'or  put  on  board  the  same,  although 
"  theaiM  gt»bds  and  merchandise,,  after  the  same  have 
"  been  so  put  oa  boavd,- shoUld'  be'  made  aVay  with  hf 
*  -**  the  masters'  or  mariners  of  the  said  ihipa  or  vessels^ 
**  without  the  knowledge  or  privity  of  the  owner  or 
-*N>wneTs,  by  moans  whoreofmerchaats  and  others  are 
'*  greatly- diicoiiragcd  frorn'odventurittg  their  fortune^ 
*'  oaowlm^  of  ships  or  vess^  which-  will''  necessarily 
"■  tend  to  the  prejudice  of  thp  trade  and  navigation  of 
**  this  kincdom."  It  is  "  Tlferefore,  for  ascertaining 
"  and  setUiHg  how  far  owners  of  ships  and  vessels  shall  ' 
",  be  answerable  for  any  gold,  silver,  diamonds,  jewels^ 
**^)n:cious  stones,  or  other  goods  or  merchandizes, 
*'  which  shall  be  made  away  with  by  the  masters  or 
*■'  mariners,  without  th«  privity  of  the  owners  thereof,** 
enacted,  *^  That  no  person  or  persons,  who  is,  are,  or 


(*)  See  Commoiw  Joumali  for  The  bill  went  tlirourii  both  houses 

ihFy««i^l733,  [B^  277,tln:ca»e  withouts  diviiion.  Thcclnuaesdi- 

tefetred  tobytnepetitioti.Hppettra  reeling' proportional  compciisatjo? 

cteazfyiohtttiaXQSBmcArrv.Linf  and  rehef  in  equity  wtTe  intro- 

nji,  cMd  ia  patt  2.  chap.  3.  Kcf.  6,  ducei)  in  the  House  of  Lordi. 
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"  >haB  be  oner  or  owuctB  of  fuy  «iup  of  tcm^*  aball 
'^  be  >ut)}cct  or  liable  to  answer  for  or  ohJcc  good  to  any 
*'  one-  or  rnone  person  <»*  ftfrsoDe,  any  loss  or  ■riwnjff 
**  by  leasoB  of  any  endMzsIemeiit,  WGretiag,  or  iirirtig 
"  away  with  by  the  master  or  mariners,  or  aj^  of  tbem, 
"  of  any  goldj  silver,  diamonds,  jevels,  prccioua  stOMI^ 
**  or  other  goods  or  merchandtze,  which  from  and  a&ar 
«^the  Mdi  day  of  June,  1734,  ahidl  be  shipped,  t^en 
**  in,  or  pitt  on  board  any  ship  or  veasd,  or  for  any  ac^ 
**  mlitter,  or  thhig,  damage  orftafoture,  done,  occasion- 
^  ed^Tor  incurred,  from  and  after  tbe  said  34Ch  dajr  of 
"  yuns  1734.,^  the  said^naater  tw  nariners, 

[364}  **  or  any  of  them,  without  the  prnrj^  and.  kaowl- 
"  edge  of  such  owner  or  owners,  further  than  the 
*'  value  of  the  ship  or  veaael,  wiUi  dl  her  f^urtenaaces, 
"  and  the  fiUl  antount  of  tbe  freight  due,  or  to  gtow 
*'  due,  for  and  during  the  voyage,  wherein  such  en»>' 
*'  bez^uent,  secreting,  or  maJting  away  with  as  a£we- 
"  said,  or  other  malversation  of  the  ma«ter  or  mariners, 
J^  shall  be  made,  committed,  or  done  ;  any  law,  unqge, 
*'  or  custom  tO'  the  contrary  tiiereof  in  anywiie  not' 
*'  withstanding  (i)" 

3.  And  by  the  second  section  of  the  same  statute,  if 
several  freighters  sustain  losses  exceeding  in  the  whole 
i^ie  value  of  the  ship  and  freight,  they  are  (d  receWe 
oompeosation  thereout  in  proportion  to  their  respsctivc 
losses  :  and  any  one  freighter,  on  behalf  of  hinuelf  and 
the  other  freighters,  or  any  part-owner,  on  behalf  of 
himself  and  Ihe  other  part-owners,  may  file  a  bill  In  a 
Court  of  Equity  for  tlie  discovery  of  the  total  aJhonnt 
of  the  losses,  and  of  tlie  value  of  the  ship,  and  ^)r  an 
equal  distribution  and  payment. 

CO  ?  Gei.  2.  e.  15.  A.  D.  1734. 
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-    But  hy  the.  eUn^scetioa,  if  auch  biU  i»  tted  t>y  or  oa 
behalf  of  the  p«it-ownen,  the  plftiwMFmiut  iQitlie  affi- 
^f|vit  that  he  does  not  cvUod*  widi  the  defwidantB,  and  ' 
■TSu0t  offer  to  psy  the  value  of  die   ship  and  freight,  as 

.  the  Coart  shall  direct. 

.  V  it-  And  by  the,/«urtA.  BectioD>  it  is  provided^ 
declared,  and  anactedr  '^That  ocuhing  ia  tlus  [  305  } 
•**  |tveA«iit  act  contained  shall  exteod,  or  be  coo-  - 
**■  smvd  to  estead,  to  Impeach,  lessen,  or  >disch8rge 
**  Bay  RQiedy,  vhich  aoy  person  or  persons  now  haA, 
"  or  shall,  or  oaay  hereafter  have  against  aQ,  everyi  or 
**  amy  tte  master  a^d  'auriDerlf  of  a>tch  ship  or  veuel, 
*'  for  «r  in  re^wct  of  any  eaohezzlement,  secreting^  or 
**  making  away  iritb  any  gold,  sUvct,  diamonda,  jewels, 
**■  prauoas  Ooaea,  or  merchandize,  shipped  or  loaded 
"  CO  bbatd  >ueh  ship  or*  vessel,  or  on  account  of  any 
'•H^fraud,  ahuac,  or  malversatioa  of  and  in  such  master 
**  and  JoMiBfin  respectively ;  Init  that  it  shall  amd  may 
*^  he  lawfai  to  and  &r  every  person  or  peisow  so  injm> 
'*  ed-or  tfaTMgftJ,  to  pursue  and  take  such  remedy  for,- 
**  the  same,  against  the  said  master  aiid  mariners  re- 
"  ^lectively,  as  he  or  they  mig^jt  have  done  be&re  the 
**  ?'"^''*tr  of  this  act." 

Jf.  By  this  statute  therefore  the  legal  respoasilMUty 
of  the  tMoHer  is  left  unaltered  in  aU  the  cases  before 
euujiiented,  and  that  of  the  ovmera  also  in  the  caae  of 
Mrobbary  comiaitlcd  by  pensoiu  not  belonging  to  the 
•tip.  But  vhere  a  ship  in  die  river  T/mma  was  forcl- 
Uy  plimdned  of  debars  during  the  ni^  by  «  gang  of 
rohbfers,  in  consequence  of  information  ^ven  by  one  of 
tlie  taiD-iaers  of  the  ship,  who  afterwards  shared  the 
txx)^  ;  the  responsibility  of  the  owners  was  held  not  to 
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extecMl  beyond'the  vilue  of  tiic  ^ip  and  firei^t  by'vitf 

tu*  <rfthb  Btawte  («). 

6.  Immftt^ately  tftet-the  decisttMioflhiscqMv 

'[  266  ]  aod  ID  OHisequeiicc  of  the  duiger,  to  which  dife 
facts,  that  were  disclosed  in  K,  diewedAe  own- 
en  to  be  exposed,  tinodier  petition  wms  presented  to  db 

Hoose  of  Ornimons  (n)  on  behalf  of  several  ownenof 
^ipa  belonging  to  London  and  Other  parts,  and  in  com* 
pliancc  therewith,  another  statute  was  passed  (•),  filing 
the  same  limits  to  the  responsibility  of  the  owners  in  the 
flever^  cases  mentioned  in  the  preceding  statute,  and 
also  ift  the  case  of  robbery,  "  although  the  Aaster  or 
**  mariners  shall  not  be  in  anywise  conceraed  in  or  jwivj 
"^  to  such  robbery,  embezzlement,  secreting,  <h-  making 
"  away  with."  This  statute  also  contains  the  same  pro- 
visions as  Ae  preceding  act,  for  equal  diBtributim  and 
discovery  t>y  bill  in  equity,  and  also  for  remedy  against 
the  master  and  manners  :  and  (as  was  mentioned  in  the 
preceding  chapter)  has  entirely  taken  away  the  respon- 
sibility of  the  owners  in  the  caae  of  loss  or  damage.by 

7.  It  may  be  observed  that  in  those  parts  of  each  of 
these  sUtutes,  which  treat  of  the  damage  and  responsi- 
bility, the  words  "  oitmer  or  ovmen  of  any  thip  or  vetaei" 
are  used,  and  not  the  word  part-otvnera,  ^though  dM 
part-owner  by  name  Is  enabled  to  file  a  bill  in  equity  on 
behalf  of  himself  and  all  the  otber  part-owners.  And 
therefore  it  may  be  questioned  whether  if  any 
[  S6r  }  one  part-owner  should  be  privy  to  an  act  of 
mal-practice,  and  so  clearly  be  excluded'froa 

im)  SiUUm  «.  MktheU,  1  Tar.  tlto  was  pused  without  •  diviwm 

Sep.  K.  B  p.  IS.  in  either  home  of  parliameiit. 

(n)  Sec  Commoni  Journals  for  {»)  36  Ge*.  3.  c.  8&  tct.  I. 
the  yew  1786,  page  396.  This  act 
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dte  bcfiftfilB  <iS  dw  autute,  ^e  othev  part>owiiers  wouid 
be  excluded  also.  But  as  the  master  la  very  often  s 
{tJ^-oWBCr,  and  the  fivst  slAtufe'  vraa  evidendy  framed 
tp  4se  the  owaers  f^m '  a  part  of  their  reqwBsilfili^ 
,  tor  Aw  iiMieoaduct,  it  should  aeon  that  by  Aj*  privity, 
Ifj^ey  wouhl  not  lose  the  benefit  of  that  statute  ;  and  U 
bottk  BtaCutesiaiie  made.iM  fiarj  materia,  and  expressed 
iiTrdic  same  teras,  prc^ab^y  by  the  true  (tHiptmctigB  (tf 
{}otb,  one  psrt-ovncr  canaot  prejudice  (he  others  by  hi^ 
own.  individnal  miscooduct. 
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that  the  •onpRB^'s  Intcatian  to'cmgloy  tfce  ifa^  ia  dab 
KTvice  wn  before  her  dcpartore  fntm  Eitgiaad  niattr 
knows  t0  die  perKXi,  who  auiuged  the  «bip  on  behdf 
of  the  owncra,  and  net  objected  b)  on  t^Bu-  put  (W}- 

S.  ferae  at  die  ahcient  nunthM  eodn  aad  «ncw* 
rtodcra  foreign  ordiniDCes  (e)  have  fised  -die  piymMR 
Kobe  Mkde'b^  die  inerdm)t,wl)e,bBvwgtaik«Baitilpii» 
freight  declinea  to  bde  her  in  purauaace  of  hit  agrae> 
Haeiu,  of  who,  before  the  coBuoenceineBty  ot  daring  d» 
course  of  the  voyage  wididnws  hia  good*  from  the  abipi^ 
or  having  hired  askiptogotoatliataaupOTtaHd 
[270]  engaged  to'fumish  a  cargo  bomeira^  £ub  t» 
^  so,  \rhereby  the  afatp  is  forced  to  return 
WSp^ ;  and  have  decided  that  ui  aoeoe  iaalniiinii  4kfr 
wholer  ID  odiera  a  ntotety  of  die  amo,  that  irw^  ha»« 
becone  due  as  freight,  shall  be  pMd  as  a '  cAufMnaatioik 
to  the  ovnen.  But  in  att  these  cases  die  Iwr  of  £»ff- 
hnd\t»/ta  the  aiBouatof  the  compauatiiatD  be  aacw* 
tained  by  a  jury,  if  .die  parties  cansot  agrae  abowt  it  s 
.and  a  jury  will  fnra  their  estioMte  upcm  a  cotusdcraiiOK 
of  ^  die  circumstaDCea  of  the  case^  and  of  die  n«l  iiga-* 
Tf  sustaiaed  ^f  the  owners,  which  caoDot  be  pnoperi^ 
actded  by  positive  rules. 

3.  We  Wve  seen  by  a  copy  of  tbe  bUI  of  ladiog  C/X 
that  tbe  maato'  uadertakes  to  defiver  tha  jfooda  upte 

Cd3  Levin  1/  othert  v.  EtuuItuSa  no^  alteKil,  and  the  ships  rk  bir- 

Ctinpam/,  Pbu!ke*B  Cases  it  ATo'  ed  to  t>e  employed  in  trade  «lld  ia 

pPIM,  p.  341.    ItwatanRctioiiup'  vtirfuo,and  m  aitg  atter  ttrwtog 

on  the  case,  luidthe  plairniffa  were  vhaiiofifr, 

■wnsoited  I  Acfafterwardfl brought        (e)  <kdin,  of  tke  SsMtt-TV«Mb 

asothdr  Action  ui  tbe  Court  of  Ctn-  arLll.  French  Onliitance,  Sf.   3, 

mm  Pki"!  wluch  <ras  tried  Ut^re  dt  3./m.  utSfiG.  <wf  Btc  9, 

Jjard'EUhn  ottBe  SittingB  after  and  I'tiiin  thereon.  GMdwu  chap.  9- 

Htl.  Ter.  IflOOt  and  %ere  again  Hon-  ut  II. 

riiitcdorflKsMae  ground.    The        (/*}  Cb.2.i)ftUspMtrStct.  3. 
tsnM  of  tSa  ch«tt«r-pwtiM  u*. 
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|b«  payment  of  freig^  tHd>  primagti    and  arcrage  ac 

castomed.  . 

<^  The  word  ptimage  denotes  a  Binall  payocst  to  the 
master  for  his  care  and  trouble,  vhich  he  is  to  receive 
to  his  own  use,  niiku  he  has  otherwiM  agreed  with  bis 
Aniersi  This  payment  afqiears  to  be  of  very  anciefit 
datl^  and  to  be  varioualy  regulated  io  differAit  voyages 
a>d  trades.  In  the  Guidon  it  is  called  "  la  contrilmtiaK- 
V  dea  chaustea  eu  pot  de  m»  du  maitteJP  It  is  some- 
times caDed  tiie  mastei's  hat-money. 

The  word  aoeragt  in  this  place  denotes  severaf  petty 
charges,  wlucfa  are  to  be  borne  partly  by  the 
ahip  and  partly  by  the  cargo,  such  as  the  ex-  [2;'l] 
pence  of  towing,  beaconage,  Sec     Some  6f  the 
foraga  OrdioBDcei  specify  the  pftrticulars  diat  fall  un- 
derthishead,aDd  the  mode  of  distributing  the  charge  (j;), 
bat  with  u»  they  dqiend  entirely  upon  usage,  and  an 
attempt  to  entnnerate  diem  would  afford  neither  instruc'  * 
tian  oor  entertainment.  . 

This  and  die  preceding  article  of  primage  arc  often 
conunotod  far  a  ^ecific  stun  Qr  a  ccrtiun  per  centage  oq 
l^e  freight  ^1). 

(f )  Fraadi  Oriip.  Ut.  3.  th.  7.     5S.  59, 60.  Gmdm,  chap.  S.  art.  1? 
.9variei,  ut  8.  &  <).  and  OnUn.  of    to  19.  and  Cinroc  on  the  24th  art 
ibtktialm,tH...*in;mg»,arL,1.2Ma-    of  (te  laws  of  Obran. 
smi,  2TZ'  <VS"-  "f  f*^^'  art-  **■ , 

(0  Connected  with  thia  subject,  it  may.net  be  imprtqwr  t« 
state  Ae  daty  of  tbe  merct^l,  who  sbipt  goods  for  the  accoant 
of  and  consigned  to  another  person.  In  respect  to  niiich  h  is 
said,  that  be  must  gtre  notice  of  the  shipment  by  a  letter  of 
advice,  at-othe^ise  ibe  consignee  would  los^  the  opportunity 
to  insure  them.  This  rule  bowefer  may  be  cAtralled  by  the. 
'  £onrae  of  dealing  between  the  parties,  in  which  case  SUcb  tette/ 
of  advice  may  be  dispensed  with.  Per  I^wrenee  J.  ia  Oooa  r. 
Jackxm,  5  Esp.  K.  P.  C.  112- 
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CHAPTER  THE  SEVENTH. 
or  THE  PATMEJfT  OF  FSMdlTt. 


i.±N  t 


f  trtating  of  the  payment  of  thefreiffhtj  the  prin- 
cipal duty  of  the  merchaat,   I  shall  consider,  ^rst,  the 
cases  in  which  the. entire  freight  is  to  be  paid  accordini; 
to  thoterms  of  the  contract  ;  and,   »econdlif,  those  m 
which  a  part  only  of  (he  stipulkted  sum  may  be  claimed. 
The  contract   for  the  conveyance  of  merchandize  is 
in  its  nature  an  entire  contract :  and  unless  it  be  com- 
pletely performed   by  the  delivery  of  the  goods  at  the 
place  of  destination,  the  merchant  will  in  general 
[  ara  j  derive  no  benefit  from  the  time  and  labor  ex- 
•  pended  in  a  partial  conveyance,'and  consequent- 

ly be  subject  to  no  payment  whatever,  although  the  ship 
may  have  beep,  hired  by  the  mondi  or  week  (1).     The 

^(1)  And  even  if  the  goods  arrive  at  the  p<Hl  of  destinaticn, 
though  the  master  may  retain  them  until  the  freight  is  paid. 
yet  no  action  liei  to  recover  the  freight,  untjl  the  goods  are  ac- 
tually delivered.  Therefore,  where  a  ship  was  chartered  by 
4he'D(vner,  and  the  charterers  took  oo  bqard  S73bushebof  com 
for  certain  shipper!:,  and  after  the  arrival  of  ttie  ship  at  the  port 
of  destination,  and  before  the  delirery  ^f  the  corn,  the  owner 
Tif  the  ship  turned  the  charterera  out  of  possession  of  the  riu|, 
and  refused  to  deliver  a  part  of  the  cwn,  until  the  freight  ww 
paid  to  bim,  aqd  finally  retained  40  bushels  fer  this  purpose, 
the  eonrt  held  that  the  freight  was  not  due,  because  the  cwtfgft 
'  ^ad  tkoi  been  wholly  delivered,  anfl  the  charterers  were  pot 
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cases,  in  which  a  partial  payment  may  be  claimed,  tn 
«xceptidiis  to  the  general  rule^  founded  upon  principles 
of  equi^  and  justice,  aa  applicable  to  particular  circum- 
stances. On  the  other  hand,  an  interruption  of  tbc  reg- 
ular course  of  lihe  voyage,  happening  without  the  fault 
flf  the  owi^cr,  does  not  deprive  hint  qf  bis  freight  if  the 
diilffaiterwards  proceed  with  the  cargo  to  Utie  place  of 
destioation,  as  in  the  Case  of  cap4\u>e  and  recapture-  (a). 
In  such  a  case  however  there' will  be  s  deduction  for 
salvage  ;  and  if  the  ship  were  hired  by  the  week  or 
month,  it   may  he  doubted  whether   the   merchimt  be 


(a)  The  BucE-noRSE,   ffUte,  430  &  431  vpan  tlie  dictum  of  the    , 

3  Rob.  A.  B.  101.    And  s«ethe  oh-  Ute  CMefJuttUx  Eytt  on  thia  anlk. 

scrvationa  of  .1£-.  Jmiice  Chambre  ject.  In  the  case  of  (iia!ii-s  u  Lmg, 

and  Lard  .'^mtiletf  in  the  ease   of  I  Bos.  &  Pull.  637. 
Meate  v.  TTimfvn,  3  Boa.  U  PulL 


ieady>  and  had  it  not  in  their  power  to  deliver  the  same.  Lane 
T.  PennimEui,  &c.  4  Mass.  Rep.  91. 

But  in  some  cases  the  whole  freight  becomes  due  although 
the  cargo  has  not  been  carried  to  the  port  of  destinatioa ;  aa  in 
ease  of  capture,  if  the  ship  be  carried  into  port,  and  the  cargo 
be  un1i*eted  hy  order  of  the  Court  of  Admiralty,  the  master 
is  not  compellable  to  reload  it  and  carry  it  to  tbe  port  of  deati- 
Tiation,  although  both  ship  and  cargo  be  cleared.  For  a  sepa- 
ration has. takenf  place  between  the  ship  and  cargo,  and  tbe 
contract  is  held  to  have  ceased  by  the  act  of  unlivery.  At  the 
fnoment  of  separation,  the  ship  aojuires  a  right  to  pioceet 
whacE^  the  master  pleads ;  and  the  contract  being  once  dii- 
■oWed,  cannot  be  revived.      Tiie  HoffiniDg,  6  Rob.  Adm. 
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dh>rgatUe  -for  the  period  of  <leteatimi  (i)  (1^.  But 
although  the  delivery  of  the  goodi  at  the  }dac«  of  des«i> 
B«tioB  is  in  general  neoeBsary  to  utitle  lbs  awnfir  to  the 
freight,  fct  with  respect  to  lirag  — twaU,  wluthcr  ib«b 
or  uttde,  which  m«y  frequently  £e  <)«>inK  the  vojtiq^ 
without  any  fault  or  negllct  of  the  pcnons  b*> 
[  3f5  ]  longiag  to  the  ahip,  it  is  and  (c),  that  if  fce*« 
be  no  express  agreemmt  whether  the  fm^^ 
b  to  be  paid  for  the  U^g,  or  for  the  trsBsporting 
diem,  freight  shaH  be  paid  as  yftSi  Cor  die  dead  as  faf 
die  living  ;  if  the  agreement  be  to  pay  firright  for  the 
iadhiff  them,  their  death  cert^unly  cannot  deinive  tJie 
owners  of  the  freight ;  bat  if  the  agreement  be  to  pay 

(B)  Bee  Beofe  17.  T^n^n,  u  to  tract    ThecUeorAealf  v.  7^m^ 

.  wa^s,  3  Bos.  k  Pull.  405,  and  par-  tni  was  taken  to  tAe  Ung's  Bench 

ticnlarlf  thejudgmentdeiiTeredliy  by  writ  of  etT«r,aiidtherc  deeded 

Jt-.  Jtatice  Heath.    The  principle  in  favourof  thepIaintifF,4Bast546- 
•ppeara  to  be  the  aame  In  t6e  case        (c)  Dtf .  14.  3.  10.   Buxim,  not- 

<^fr«l|:ht    And  in  mtdb.  a  cue  tt  rs,  77, 78.  MwBaj,  book  %  chap.  4. 

might  perhaps  be  necessary  to  de-  lect.  8. 
dure  specially  as  upon  a  new  con- 


(IJBytbe  final  decision,  faowerer,  in  the  caie  of  BeateT-.: 
TboinpaoB.  4  East.  Repw  544.,  it  would  seem  that  in  case  of  a 
capture  and  subsequent  release,  tboagh  the  ship  were  hired  by; 
the  week  or  raoatb,  the  owaei  would  be  entiUed  to  rtcorer 
ftwght  for  the  time  of  the  detention.  In  that  case,  the  seaman 
recovered  his  wages  during  the  detention. 

And  in  case  a  ship,  in  the  course  of  the  voyage,  becomes 
disabled,  and  is  obligad  to  go  into  port  to  repair,  it  seems  that 
if  the  height  be  payable  monAly  or  weekly,  the  owner  is  ea- 
titled  to  recnvsr  it  for  the  time  of  detention,  notvithitaoding 
the  owner  has  contracted  to  keep  the  ship  dght  and  in  repair 
-during  the  voyage.  But  if  there  should  be  delay  or  neglect 
on  bis  part,  the  case  might  be  varied.  Harelock  v.  Gedde^ 
10  East  555. 
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freight  for  trantfofiiimg'  ihaaj  diai  no  &«ighLa«  due  for 
duMtfuitdiB  on  die  voyage^  becwMC  u  t»  them  die 
contisct  ia  DOtpei'fiDnBeiL  Thete  tlininctioiM  irc  fouad 
m  the  chni  Urn,  and  adopted  by  aU  the  viitets  on  tibia 
uiltiect.  In  tJvK  'country  it  is  not  unusual  to  pay  fqc 
gpodft  slupped  for  the  £att  or.  IVett  Indtea^  atxhe  time 
of  til^  ■hipment.  3ut  this  paymeat,  although  coninioD- 
Igr  caHtA/reigtt,  ia  iiot.#trictly  or  pn^rly  so  d.enomin- 
mted- j  thjtf  word  denoting  the  price  rather  of  actual  car- 
xiage,  thvt  of  receiving  goods  in  order  to  be  carried  : 
an4  therefore  in  a  ciue  before  the  Court  of  Conunoa 
tleas,  the  Court,  admitting  that  an  action  might  be 
baougbt  for  mopey  agreed  to  be  paid  fts*  receiving  gooda. 
CHt  ship-board  in  «der  to  be  transported,  decided  that 
sach  money  could  not  be  sued  for  or  recovered  by  the 
name  offreiglU  (J)  (l).  If  ■  pregnant  l^om&a  be  de~ 
ItTcred  duriBg  the  voyage,  no  ireig^  is  due  foe  tfao 
infant  (/). 

Vaecvj,  hot  79-  JUeBBy,  Imofc' 


(1)  Foreign  wiiteri  hovrever  do  not  distinguish  the  case*  by 
difierent  oames.  See  the  authors  hereinafter  cited.  And  in  a 
caee  on  a  policy  of  insurance,  it  was  held  that  a  purchase  of 
three  eigfttht  of  the  tonnage  of  8  ship  for  a  particular  vOyage, 
was  well  insured  by  the  words  "freight  advanced  ;"  and  was 
snt^ect  to  genera)  average.  Sansom  v.  Ball,  4  Dall.  Rep.  459. 
And  it  was  treated  as  freight  by  the  Court  in  the  caae  which  19 
next  mentioned  from  Johnson's  Report^.  See  also  the  opiniov 
of  Judge  Peters  in  Giles  t.  Hie  Brig  Cynthia,  1  Peters.  Adm. 
Bep.  203.     But  see  Oheviot  v.  Barker,  2  John.  Rep.  ^48. 

Where  lireight  has  been  advanced  on  a  contract  for  the  trana- 
portation  of  goodi,  it  has  been  a  queilioa  how  far  the  ahipper 
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2.  When  .goods  are  sott  in  a  general  ship  itf 
[274j  pursuance  of  the  second  species  of  coatract  be- 
fore ntentioned,    the   amount  of  the   freight  is 
etdiA  settled  by  the  agreement  of  the  parties  or  by  the 


vas  entitled  to  recorer  it  back  ia  case  tiie  goods  are  not  trans- 
ported to  tbeir  place  of  destination.  On  this  subject  the  Eng* 
iidi  books  are  almost  lileot ;  but  f<teigo  jurists  have  decided 
the  point.  Cleirac  in  his  commentaTy  90  the  judgments  of 
Oleron,  art.  9.  n.  9.  (Les  Us.  et  Cout  de  la  mer,  p.  iQ.)  declares 
diat  in  cases  of  sfaipwreck,  the  master  is  bound  to  render  to  the 
merchants,  the  advances  made  upon  the  freight  and  he  cites  a 
decision  of  an  early  jurist  in  contirmation  of  hb  doctrine :  nau- 
fragio  facto  exercitor  naula  restituit,  ejus  ad  manum  percepe- 
rat,  ut  qui  non  trajecerit.  The  ordinance  of  the  ntarine  {ik. 
dti  fret,  art.  18.)  reci^;nize>  this  ancient  mle,  and  ordains  that 
if  goods  be  lost  by  the  perib  of  the  seas,  the  master  sbal)  bo 
holden  to  refund  the  height  advanced  to  him,  unless  there  be  a. 
fecial  agreatieni  to  the  conlrary.  Valin  (comm.  sur  Votd.  tun. 
I.  p.  fiSl.ysays  that  this  agreement  always  contains  an  express 
stipulation,  that  the  money  advanced  shall  be  retained  in  any' 
event,  which  may  haftpen  in  the  course  of  the  voyage.  The 
policy  of  the  general  rule  on  this  subjecC  was  to  take  away  the 
temptations  to  negligence  or  misconduct,  which  the  certainty 
of  freight  was  calculated  to  produce  in  the  master.  Roccus  is 
aTso  of  opinion  that  freight  paid  in  advance  must  be  lefuaded. 
if  the  ship  be  lost  during  the  voyage,  or  is  prevented  by  any 
sinister  accident  from  arriving  at  her  port  of  destination,  "  Nau- 
lum  seu  vectura  non  debetur,  si  locator  navis  propter  amissam 
navim  ve  alium  caaum  in  eum  contingentem  iter  non  fecerit, 
imo  si  Boliitum  fuerit,  repetitur,  de  nav.  ct  naulo.  not.  80."  Hii^ 
doctrine  he  derives  from  the  Digest,  lib.  19.  tit.  2.  I.  15-5  6. 
l/xaX.  condnct.    Stnwcha  (de  navi.  3.  n.  24.)  with  whom  Loc- 
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^sage  of  the  trade.  In  the  case  of  a  charter-party,  if 
the  stipulated  payment  is  a  gross  sum  for  an  entire  ship, 
or  an  entire  part  of  a  ship,  for  the  whole  voyage,  the 
gross  sum  will   be  payable  altbou^^  the  merdiant  have 

ceoios  (de  jnr.  maril.  lib.  3.  ^.  6.  §  1 1.)  and  Roccus  (n.  81.) 
coiodde,  b  of  opinion  that  according  to  this  law,  the  master  is 
entitled  to  hii  freight  pro  rata  ilineiis,  where  be  has  not  been 
in  faalt.  Ubi  munere  vehendi  n<ni  sit  functus  pro  pane  eiiim 
itinerici,  que  mercefl  advecte  sint,  vecturam  deberi,  sqaitat 
sugg;erit,  et  coa»equeater  pro  rata  mercedis  exonerattonein,  nt 
scribit  I^uL 

Pothier  (Cbarte--partie,  o.  63.)  thinks  the  rule  of  the  French 
ordinance  the  most  equitable,  and  that  no  freight  is  doe  in  soch 

In  Watson  v.  Duykinckj  3  John.  Sep.  335.,  the  Supreme 
Court  said,  that  the  general  principle  undoubtedly  is,  that  freight 
is  a  compensation  for  the  curiage  of  goods,  and  if  paid  in  ad' 
vance  and  the  goods  be  not  carried,  by  reason  of  any  event  not 
impotable  to  the  Ghipper,  it  then  forms  the  ordinary  case  of 
money  paid  upon  a  conuderation  which  happens  to  foil.  Bot 
that  if  tbe  conbvct  be  to  pay  freight  for  the  loading  of  the  ar- 
ticle on  board,  and  not  for  tbe  transportaticuand  delivery  there^ 
the  freight  is  not  to  be  refuoded  in  the  event  of  the  goods  not 
being  tmsporced.  And  they  saiA  this  rule  was  not  a  new  re- 
finement,  bat  might  be  traced  to  the  civil  law,  and  was  moat 
clearly  stated  by  Gothofrediu,  in  his  notes  on  the  Digest,*  (14. 
3.  10).  Conduxiati  vehenda  mancipia  ?  matidpium  unoxn  in 
navi  mortaum  est  ;  quseritur,  num  vectnra  debeatur  ?  Si  de 
maAipiis  pehendU  inita  conventio  est,  non  debetur :  Si  deman- 
dpits  tantum  navi  imponendis,  debetur.  And  therefore  in  tbe 
above  case,  where  the  plaintiff  bad  paid  die  defendant  S 100, 
niider  an  a|p'eemetit  that,  "in  consideration  of  g 1 00  to  be  paid 
*  Lex  Bbodis  dc  Jactu. 
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aot  fully  bulen  the  ship.  _  And  if  •  certmn  Sixm  be  stifM 
t^ated  for  eveiy  ton^  or  oAkt  poittnt  «f  4w  ^p's  cft- 
pacity^  for  the  whole  voyage,  the  payment  aauet  be  w 
c6rdlng  to  the  number  of  tons.  Sec  vhich  tb#  ship  i» 
proved  c^^le  of  containing,  without  regard  to  the 
4]uanti^  actually  put  on  board  by  the  merchant  (y). 
On  the  other  hand,  if  Ae  merchant  Iikb  stipulated  to 
pay  a  certain  aiun  per  cask  or  bale  of  goods,  the  pay- 
ment must  be  in  the  fitvt  pUce  according  to  the  number 
ofcaslcs  or  bales  dipped  and  delivered  (jf),  ukd  if  bt 
has  further  corenanted  to  furnish  a  complete  lading,  or 
h  specific  Dimaber  of  casks  or  balesy  and  failed  to  do  ao, 

if)  RataiM,  not.  72.  75.  ig)  Rocna,  not  73. 75. 


immediately,  he  wonld'iudfer  the  platetiffto  proceed  in  the 
al%ft  (oj  wluclt  th«  defendaM  wu  master)  u  a  ^eefKagtr  oe  the 
rajace,  and  to  load  oa  bqwd  for  tran^KtrtatioDi,  merchandize 
to  the  Tal«e  of  j^OOt  and  that  the  defuidaal  woald  pmyidf 
meat,  drink.  ^-  tw  the  pluntlS'diwipg  the  f  ayaga"  j  and  the 
plaintiff  put  oa  board  gootb  to  the  amooat  of  £600,  and  «n- 
barked,  and  the  lioep  ai^r  being  at  sea  two  dayiL  q^ru*^  a  Ml 
and  was  obliged  to  return,  and  was  wrecked  vbA  tent  «i  hei  n»< 
turn,  ttif  Court  held  that  the  money  could  aot  b«  rscoveiad 
back.  See  the  elaborate  t^imion  of  Kent,  Chief  Juito,  ^enn 
which  t^B  feregoing  remarks  are  ptincifwlly  eztr^ctad.. 

1(1  2  Show.  201.  a  dktum  k  reparted  of  Wd  Chief  Jastioa 
Saqn^ers,  which  would  seem  to  imply  that  advance  moq^  for 
Anight  was  in  bo  event  to  be  refooded.  See  alto  the  opimon 
of  Chambre  J.  in  Bbkey  V.  Diwiiv  2  9Qa  &  PuH  32t.     * 

If  fl-eigkt  or  pawa^  money  be  advanced,  and  the  part;  is 
gui^y  of  delay  or  neglect,  bq  is  not  entitled  to  m  letMn^  tbaagb 
he  has  not  received  the  benefit  of  the  caatracL  SMSataia 
Cilei  T.  Brig  Cynthia,  1  Peters,  Adai.  Sep.  207. 
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he  ^ust  nudce  gaoi.  the  kiM,  wluch  the'  cmsen  have 
fiusUiitiBd.by  his  faihire,  to  be  settled,  in  cue  of  disa- 
greemeatt  by  a  jiuy,  who  will  take  all  the  cin»ttutn>ce» 
■iatD  their  consideratioB  (1).  Where  a  »tiip  hired  to  go 
beyond  tea,  to  fetch  boois  a  cargo  for  which  a  «ertain 
rate  ftt  /m  was  to  be  pa^,  (mtMnif  being  payable  -for 
tile  outward  voyagfe,)  was  forced  to  return  in  ballaat, 
the  nWrchaat's  factor  hariog  no  goods  to.put  on 
board,  die  Court  of  ChniceiT  decreed  payment  [  27S  } 
of  the  freight  (A).  (S) 

If  an  ebtirc  ship  be  hired,  and  the  burthen  thereof 
cKprcs^d  in  the  charter-puty,  and  the  merchant  corcr 

-     (i)  IFeMj^Mtf  «.  Bwbmim,  died  3  Vena.  312.* 


(t)  And  if  the  maater,  bi  consideration  of  freight  te  be  paid 
ium  at  a  certain  rate  per  ton  for  the  goods,  agrees  to  load  a 
cfffflpftte  cargo  and  proceed  dierelritli  to  the  port  of  delivery, 
be  will  be  liabte  to  pay  damagei  if  he  loads  a  «Aort  cargo  only. 
AUcinHTO  T.  Ritchie,  10  East.  Itep.  930.  But  be  may  never- 
fbeless  maintain  an  action  for  the  recorery  of  the  freight  of  the 
Aort  cargo  delivered;  for  m  such  a  case  tbb  ddivery  of  a 
complete  cargo  is  not  a  condition  precedent  Ritchie  t.  Atkiasoo, 
10  EasL  393.  And  the  neglect  to  load  a  complete  cargo,  is 
aot  excused  by  a  bon&fide  cmduct  in  quitting  the  port  of  load- 
iRg  under  a  well  grounded  apprehension  of  a  hostile  embargo 
and  seizure.     10.  East.  Rep.  530. 

(tZ)  If  a  mCTchaot  send  the  Teasel  of  another  for  a  ca^  to  a 
designated  port  and  obtains  none,  he  who  tiired  the  ship  must 
pay,  "  empty  for  full."  Giles  T.  Ihig  CynUuSi  I  teeters,  him, 
Sep.  !!03.  S07.    Beawes,  110. 

'  Sec  Bli^t  T.  Pi^,  post  407- 
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nant  to  pay  a  certain  sum  for  every  ton,  &c  of  goods 
which  he  ahalt  lade  on  board,  but  do  not  covenant  to  (ur< 
nish  a  complete  lading,  the  owners  can  only  demand 
pajincnt  for  the  quantity  of  goods  actually  shifqwd  (t). 

3.  In  all  the  instances  before  mcntioaed  (he  owners 
take  upon  themselves  the  chance  of  the  long  or  shortdu- 
ration  of  the  voyage.  But  if  the  merchant  engage  to 
pay  a  certain  sum  for  every  month,  week,  or  other  por- 
tioa  of  the  voyage,  in  this  case,  the  risk  of  the  duration 
falls  upon  the  merchant :  and  if  no  tin^e  be  fixed  for  tlw 
commencement  of  computation,  the  comjmtation  wiU 
begin  from  the  day,  on  which  the  ship  breaks  ground, 
and  commences  the  voyage,  and  will  continue  during  the 
whole  course  of  the  voyage,'  and  during  all  unavoidable 
delays  not  occasioned  by  capture  (i),  or  by  such  cir- 
cumstances as  give  rise  to  the  general  average  or  con- 
tribution, that  will  be  treated  of  in  a  subsequent  chapter- 
In  this  case  of  the  payment  of  freight,  as  in 

[  276  3  other  mercantile  contracts,  a  month  is  to  be  un^ 
derstood  of  a  calendar  not  a  batar  mtmth  (/). 

4.  The  time  and  manner  of  payment  of  freight  aro 
frequendy  regulated  by  express  stipulations  in  a  charter- 
part}',  and  when  that  is  done,  the  payment  must  be  ac- 
CordiDg  to  the  agreement.  If  there  be  no  egress  stipu- 
lauon,  we  have  already  seen  that  the  master  is  not  bound 
to  part  with  the  goods,  until  his  freight  is  paid  ;  and  tf 
by  the  regulations  of  the  revenue  the  goods  arc  to  be 
landed  and  put  into  the  King's  warehouse,  if  the  duties 
are  not   paid,  the  master  may   enter  them  )a  his  own 


(i)  IjnbiJnimtv.T:.T.Cnmtmn!r,  ((■)  Ante,  p.  2r2.  »nd  note,  ibid. 

cnram  Keni/tm,  (Jli.  J.  Bl  GuDilhnil,  (l)  Jellg  v.  Yaung,  1  Esp.  M.   P. 

iSit.  p.  Mich.  Term.  17f>9.    liaecia,  cmca,  166. 
ii(.t.  75.' 
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name,  and  thereby  preserve  his  lien  (l).  At  tlie  trial 
of  an  action  brDught  for  freig^  on  a  charter-party,  by 
-which  it  vaa  agreed  that  the 'goods  should 'be  delivered 
at  London  agree^Jy  to  tlie  bills  of  lading,  and  by  th« 
bills  of  latbag  they  were  to  be  delivered  to  a  titird  per- 
Ron  on  his  payment  of  the  freight,  and  in  fact  tbey  were 
delivered  to  him,  but  he  refused  to  pay  the  freight,  be- 
cause the  merchant  the  defendant,  Vho  was  die  cotuign- 
or,  was  indebted  to  him  to  a  greater  amount :  Lord 
Kertyon  held  that  the  fr«i^  could  not  be  recovered  of 
tiie  consignor,  because  the  master  ought  not  by  the 
timu  of  the  contract  to  have  delivered  the  goods  with- 
out receiving  the  freight  from  the  consignee  (m).  But 
this  opinion  of  his  Lordship.  VA  afterwards 
oveivruled  in  the  Court  of  King's  Bench  and  a  [277} 
iKTw  trial  ordered,  at  which  the  plaintiff  succeed- 
ed>  If  a  ctmsignee  receive  goods  in  pursuance  <^  die 
usual  bill  of  lading,  by  which  it  is  expressed  that  he  is 
to  pay  the  freight,  he  by  such  receipt  makes- himself 
debtor  for  the  freight,  and  may  be  sued  for  it  (n). 

If  a  consignee,  known  as  such  to  the  master,  sell 
the  goods  before  they  are  landed,  he  and  not  the  bu^er 
is  lii^e  to  be  sued  for  the  freight,  although  the  buyer 
enter  the  goods  at  the  custom-house  in  his  own  name  (o). 

(m)  Penrite  a  tlhert  v.  Wilkes,  (o)  By  ZardJTmynnMNisiPrius, 

Sh.  p.  HU.  Ter.  1790,  conin  JKm-  ^riaza  -c.  Smailpifce,  1  F^i.  N.p. 

j«n,  Cb.  J.  >t  Guililhalf.  Cas.  23.     Sec  alsci  The  ThebBsa 

(n)  Aetn-nv.  Ab,  2Show.  443.  Bonita,   De  Jeng.  4Rob.A.R.' 

ThU  was  probablj  the  case  of  ft  236. 
Stomal  ship. 


( I )  And  if  the  maiter  in  the  conrae  of  the  voyage  is  conpel- 
led  to  pay  duties  in  order  to  obtain  a  clearance  of  his  cai^  oo 
^ight,  he  may  bind  the  owner  of  the  ship  to  the  paymrait. 
Mitward  v,  Hallet,  2  Cain.  Bep.  7T.  Kent  J.  dissenting. 
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Neither  dock  auch  entry  of  goods  attbs  custam-baue, 
made  by  a  pcrftoo,  who  ii  only  agent  toe  the  conaignor, 
and  known  to  the  muter  to  be  acting  in  that  character, 
reader  auch  agent  liable  to  be  lued  for  tht  freigbt  (^), 

S.  Id  some  cases  freig^  ii  to  be  pud,  or  ruber  an 
equivalent  recompense  laade  to  theovnerB,  aldiougb  tfat 
goods  have  aot-been  delivered  at  the  place  of  deBthw 
tiqni  and  «o  the  contract  for  conveyance  ia  not  Btiictly 
performed.  Thus;  if  part  of  the  cai^  be  thrown  over' 
board  for  the  secenary  prcservatioa  of  the  ship  and  the 
remainder  of  the  goods,  and  die  ship  afbenrank  reach 
the  place  of  destination,  (^),  the  value  of  this 
part  is  to  be  answered  to  the  merchant  by  way  [378  } 
of  general  average,  and  the  valtie  of  the  freight 
thereof  allowed  to  the  owner  in  the  manner,  that  will  be 
cxpliuned  hereafter.  So  if  the  master  be  oompelled  by 
necessity  jO  sell  a  part  of  the  cargo  £ar  victuals  or  re- 
pairs, ^e  owners  must  pay  to  the  merchant  the  price^ 
which  the  goods  would  have  fetched  at  the  place  of  4e«« 
tination,  and  therefore  are  allowed  to  charge  the  mer- 
chant with  the  money,  that  would  have  been  due,  if  they 
iiad  bees  conveyed  thither  (r). 

The  French  Ordinance  also  directs  the  payment  of 
fr^^  ia  another  instance,  which  I  do  not  find  provi- 
ded for  in  any  tdher  Ordinaoce,  or  mentioned  by  any 
author  except  with  reference  to  this  particudar  article  of 
the  Frmch  Ordiaanoe,  which  is  as  follows :  "  If  it  hap' 
"  pen  that  commerce  be  prohibited  with  the  country,  to 
**  which  a  ship  is  in  the  course  of  sailing  (m  route),  and 
"  the  ship  be  obliged  to  return  with  its   lading,  there 

Ip)  Wardv-Felim,  lEait'sIU^  [r)FrfuhOrdin<intetltr.3.m,3. 

%■  B.  SOr.  frti.  an.  14.  Ordin.  of  »ui>9, ««. 

(f)  Mteau,  not.  89.    Frmeh  Or-  3J.  Mid  69-  taU,  pMt  a  cfc.   5- 

ribuMte,  liT.  3.  tik  3./ret.  ut  13.  sect  IQ. 


■jNGoot^lc 


PATMENT   OF   FBEIOHT.  S19 

**  shtll  be  due  only  the  freight  Qutwudf  althon^  tho 
**  ship  be  hired  out  and  ho^ie"  (0>  ^e  coauoentuor* 
on  thi*  article  agree  that  the  fraght  tmtward  must  b« 
paidt  if  the  ihip  be  h'eighted  outvard  only  (()  (I), 

6.  If  ID  a  time  of  war  a  neutral  Tcaael,  cany- 
big  goods  bctoog^g  to  the  stitgecta  of  one  of  [  37S'] 
Aa  belligcreat  poffen,  be  taken  by  Aok  of  the 
other  (in  which  cfue  the  goods  are  lawful  prize,  but 
like  sMp  19  to  be  restored),  the  captor  pays  the  whole 
freight,  becauae  ha  representa  the  eneqiy,  by  potaessing 
himself  of  the  enemy's  goods  jure  belli  ;  and  ahhou^ 
the  whole  frei^  has  not  been  earned  by  the  comple- 
^n  of  the  voyage,  yet,  aa  the  captor,  by  fait  aa  of  se}> 
zure,  has  prevented  its  completioii,  his  seizure  shall  op- 
erate to  the  sam«!  effect  as  an  aaual  delivery  of  the 
goods  to  the  conngnce,  sid  shall  subject  him  to  the 
payment  of  the  AiU  freight  (u).  This  however  is  to  be 
BBderatood  of  such  goods  only,  as  a  neutral  vessel  may 

{»)  f  renrf   Ordnance,  liv.  3.  tit    Ch.  Pwtie,  num.  6 
J.   At*,  ut.  15.  .-.-..-. 

(()  To^t.  vm.  1.  p.  657.  Pothier, 


(I]  And  wdiere  a  ibip  arrived  at  the  port  of  di 
her  cargo  wai  pfrohibited  frou  entry,  the  Coort  Mil,  in  a»i- 
fonntty  to  the  doctrine  of  Valio  and  the  Fnneh  oidinanee,  tbit 
ffeight  was  eamsd  for  the  oataratd  vayage.  Horgaa  v.  The  In> 
suaoce  Company  of  N.  America,  4  Dall.  455.  And  the  conrt 
laici  that  it  waa  not  like  the  case  of  a  sUp  preveated  from  eni 
tering  a  port  in  txtosequence  of  a  blockade,  for  there  the  voysf^  is 
BOt  performed,  and  it  is  impofible  to  say  oerlaiuly  that  it  wooldj 
be  safety  performed,  if  there  were  no  blockade,  id.  ibid,  And 
'm  caie  of  blockade  of  the  port  of  destination  no  freight  would 
be  dac.  Scoit  t,  tibby,  2  John.  Bep.  338. 
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convey  by  the  law  of  natkHu,  and  of  a  trade  M-dinuily 
allowed  to  the  neutral  nation  by  the  government,  to 
whose  subjects  the  goods  belong.  If  the  goods  are  con- 
traband accofding  to  die  lav  of  nations,  such  as  naval 
stores,  &c.  no  freight  is  to  be  paid  by  the  captor  (*■)  ; 
and  this  whether  the  master  know  the  quality  of  thp 
goods  or  no  ;  for  in  time  of  war  bt  is  bound  to  know 
the  contents  of  his  cargo,  and  canaot  be  penaitted  to 
aver  that  he  was  ignorant  of  them  (y)  ;  nor  is  amy 
freight  to  be  paid  by  the  captor,  if  the  stup  is  euf^ycd 
in  brining  the  produce  of  the  colony  of  a  belJigereDC 

power  to  the  mother  country  (z),  or  in  the 
[280}  coasting  trade  between  one  port  and  another  of 

the  same  country  (a),  or  in  carrj-ing  the  goods,' 
even  of  neutrals,  direcUy  from  the  mother  country  » 
its  colony  (£),  or  from  one  hostile  nation  to  the  cohmy 
of  another  hostile  nation  in  alliance  with  it  (c),  if  these 
trades  were  not,  in  time  of  peace,  open  to  the  neutral 
nation,  whose  ship  is  so  employed ;  because,  in  aU  these 
cases,  it  is  evident,  that  the  trade  is  opened  in  the  time 
of  war  merely  for  the  convenience  of  the  bdligerent 
power,  and  to  relieve  that  power  from  a  part  of  the  dif- 
ficulties occasioned  by  the  war  ;  and  the  neutral  vessel 
so  employed,  thereby  furnishes  direct  assistance  to  the 
belligerent  power.  But  as  trade  from  a  port  of  one  na- 
tion to  a  p<Ht  of  another  is  in  general  open  to  aU  "coiffi- 
tries,  freight  is  to  be  paid  to  the  owners  of  a  neutral 
ship  employed  in  carrying  the  goods  of  an  enemy  from. 

{j:)TheMBHCURiv5,  JfriHcJ;-'',     1   Rob.  A.  B.  296-wid  thellM- 
iASSa.  -cuitii'stliere  cited. 

(S)     The     OlTEn     HISOEE.JUT.  (A)ThtI>lllANUEL,B(»««Oy, 

gen/an,  4  Kob.  A.  R.  199.  3  Hob.  A.  R.  186.  and  the  Anke. 

(i>  TtiL'    I{E,B£CCA,    Moere,   3  /xnv/,  id.  lol.  3.  p.  91.  nsK  a.  and 

Rob.  A.  11.101.  See  slmtheAMEa-  tlit:  Nancv,  Jsj,  Id.  p.  S3, 

ici,  .S7,w6m«,  id.  vol.  3.  p.  36.  (c)  The   EosE,  raung,  2  Eob. 

(fl)TlicJiMA.NUEL,  5wfcr*(ro«.  A.H.  206. 
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Ji  |Mrt  of  otte  nation  hostile  to  the  ciptors,  to  a  port  of 
another  nadon  equally  hostile  (i^.  (1) 

Agaio,  if  a  ship  be  taken  and  retaken,  and  carried  by 
ilie  recaptors  into  a  port  short  of  the  place  of  destina* 
tint,  and  the  ship  be  there  restored,  befoi'e  the  cargo  is 
restored,  either  by  redson  of  a  delay  on  the  part  of  the 
merchant  to  claim  the  cargOj  or  of  doubt  or  liti- 
gation upon  his  rig^  to  t^titution,  the  Court  [  281  ] 
of  Admiralty  does  not  require  die  ship  to  wait 
the  dotibtfbl  event  of  die  chum  _of  the  cargo,  in  order  to 
tonvey  it  to  the  place  of  destination,  but  gives  the  own-' 
trs  their  whole  freight,  subject  only  to  th|  deduction  of 
flalvage  ttpon  the  amount  of  k  (r).  And  this  with  great 
justice  ;  for  the  capture  is  not  imputable  to  the  master  g 
<he  delay  of  obt^ing  restitution  of  the  cargo  is  impu-' 
table  to  the  merchant 

If  the  ship  of  an  enemy,  carrying  the  goods  of  a  neu- 
tral be  taken,  and  the  captor  conduct  the  ship  and  cargo 
to  the  place  of  destination^  and  so  fulfil  the  contract  of  • 
the  master,  the  captor  is  entided  to  receive  the  frei^^t 
of  the  goods  upcn  their  restitution  to  die  tnerchant ; 
but  hfe  is  not  entitled  to  this,  if  be  take  the  ship  to  a 

id)  The  WiLaKLMiiTA,  Carl-    3  Rob.  A.  R.  101.  and  see  tli« 
MM,  3  Bob.  A.  R.  101.  naUf.  cum  cited  in  the  note  at  the  end 

(<)  "nw  Rack  HoaiK,  ffUte,    of thatrepoit 


{!)  TluM  deciHMis  of  the  English  Adtoirolty  Courts  hare 
grown  oat  of  the  incideDts  of  the  late  uid  present  war.  The 
MimotDeM  «f  the  doctrinei  a*  to  the  colosial  trade,  and  the  dis- 
tinctiooi  as  to  a  war  and  a  peace  bade  has  been  ijiieitione^ 
but  I  am  nat  ofrare  of  any  decisions  of  our  own  courts  of  law 
nftn  tk«mk>)«cL 

W  2  - 
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diftrent   pnt,  *^  ^  *><>*  -ptxfarwa  the  Btigiwt  vOf  ^ 

•S"^  (/)•  (O  

(/]  Tbe  FoM'tTHA,  Tadten,  4  iiten  cited.   This  is  dllTcreiit  from 

ttob.  A.  R.  2^8,  miiths  caw  of  tbe  the  eU  rule  m  tiU  dirini  h  tM 

Vkkvreid)    udd   also    Bvuker-  CmuoJom  dM  mare,  cb.  173. 

•hoek,Q«Bt  J.  Pub.Ub.  1,'c.  13.  '                                                    ''   ' 


.  (ij  Ib  «aM»  of  caftan  and  caoduntivlloa  «f  dw  c«cgo,rti» 
rftt«  at  which  freigbt  is  t«  be  ttllowed  by  tbt  ctpton^  ii  not 
necesMirily  to  be  uken  at  tbe  price  fixed  in  ttie  cbartei-|M«9, 
eves  wbere  no  fraud  ii  imputed  ta  tbe  contract  itself.  When 
by  the  event!  of  var  naTigatioD  is  reuWed  so  baunlouB,  as  UH 
raise  the  price  of  freight  to  aa  extraordinary  height,  captors  un 
not  bound  Id  that  inflamed  nte  of  freight.  Whea  do  such  cdr- 
cumtlance  exists,  wliea  a  ship  is  curying  fta  an  ordinary  trad^ 
tiie  chaneT-pariy  ia  nndoubtjedly  the  rule  «f  valaaticu  unless, 
impeached.  Tbe  captor  ^ts  himself  in  the  place  of  tbe  owner 
of  the  cargo,  and  takes  with  that  spedfic  lien  opon  it.  Tbe 
Twilling  Riget,  S  Rob.  Adm.  B«p.  77. 

Insuchcaiea  if  the  value  of  the  cargo  c<mdemned  it  mt  eof- 
ficient  fo  pay  the  freight  decreed  as  a  chaige  on  the  cwgo,  aat, 
tbe  expences  of  the  captors,  in  mdinary  circunutaaces  the. 
freight  ii  entitled  to  the  priority  ;  though  this  g«aeial  tuk  may 
aometimea  be  varied  by  tbe  peculiar  nature  of  the  bBda  and  tha 
situation  of  the  trading  countries.  Tbe  Vrow  Hauica,  4  Sob. 
AdoL.  Sob.  343.  But  the  expenses  of  the  ne&tral  nuateii  when 
decreed  lobe  a  diar^  on  the  cargo,  are  not  entided  to  the  4HM 
priority,    ^e  Aremen  Flu^e,  4  Rob.  Adm.  fiep,  00. . 

Though  it  i«  the  allowed  privilege  of  neutral  trade  to  fnity 
property  of  the  eoemy,  subject  to  its  Rapture  and  a  tenjumxy 
dqtentioB,  and  tbe  captor  talu*  it  with  tbe,  burtbci^.f^  freig^  ; 
yei  if  the  parly  prevaricate*  at  conducts  hinsalf  with  iUiiaitlv, 
he  is  not  entitled  to  freigbL  For  frand  and  miKondMct  idhmM. 
to  a  brfHture.    Ihe  Vrow  Henrica,  4  Rob.  Adm.  Be^.  %*3m  ■  ' 
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•  ^^  Ax  fl  ima.y  ■  f requBUliy  happen  tiiat  goods  biougfat 
■m  Kpedc  to  the  place  of  destinatioo,  may  b£  so  deterkt- 
xated  during  the  course  of  ffie  voyage,  as  to  be  of  no 
viriiK  lo  the  menJmst,  it  is  impoitanti  ta  consider, 
whether  tfaie  merchaat  is  bound  to  pay  the  frei^t  under. 


;.  ICaAipcaptived  be  lort  by  the  N^f^enee  of  tbeprise  mu- 
ter, wbere  die  riiip  is  innocently  employed,  and  a  part  of  the 
cargo  ,onlv  saved,  which  a  iiuafiicieDt  to  pay  the  foeigla,  the 
Court  will  not  only  decree  restitutioa  of  the  value  of  the  ship, 
hut  also  of  the  full  freight  against  the  captora  permnally.  TIte 
Bar  Motff,  3  Bob^  Adm.  Bep.  129.  *  Rob.  Adm.  Rep.  SI4.  • 
If  a  ship  be  condemned,  and  the  mrgo  acquitted  as  neutral 
property,  and  aflerwards  is  carried  by  the  captors  to  its  port  of 
destinatim,  tbey  ar«  entitled  to  the'freight  The  Fottuna,  < 
Sob.  Adm.  Rep.  278.  5  Rob.  Adm.  Rep.  67.  Bat  if  the  goods 
are  not  carried  to  their  original  destination,  within  the  intention 
of  the  cmtracting  parties,  freight  shall  not  be  due  or  paid  to 
the  captors.  Hiis  is  the  general  nile,  but  it  may  admit  of  an 
evecptkn.  As  where  goods  have  been  carried  not  to  the  pbrt 
of  destination,  but  to  the  country  where  the  owner  Kves,  and  to 
vAudb  the  proceeds  were  ultimately  deadned  ;  bat  by  the  reg-' 
nhtiins  (If  the  country  where  the  goods  are  shipped,  they  can- 
not l^ecleared  out  directly  for  Uie  pert  of  ultinate  destinatim 
thete.as  the  intention  of  the  parties  is  completely  effected 
ill'tbe  tnfaWer  they  would  have  elected,  if  at  perfect  liberty  n 
to  d4,  freight  hJu  been  adjudged  to  the  captora.  The  Katlft, 
SilMt.  Adm.  Bep.  67. 

-  Andi  if  the  cai^  be  n«t  carried  to  the  port  of  destination;  no 
frei^  it  doe  to  the  captors,  although  the  cargo  has  bCen  Mid 
very  advantageonsly' in  the  port  of  the  capturing  power,  to 
vfMeit  ahehaa  been  conveyed.  Vrow  Anna  Cathanoi*  9  Btibi, 
^dn.  Rep.  26?. 
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ndt-cinniflucsnM*  ;  or,  to-stsn  tfiequestioaaMit  ce**' 

rMttft  wliether  lie  is  bound  to  reMiv*  Aegood* ' 
f  S8S  ]  or  is  at  llbmy  to  ftaudoB  them  for  Ae  fteigl»». 

For  we  have  alrcufy  Mcn,in- the-cauof  ar 
Saat-Btdta  ship,  diatthc  oompany  (tke  menlnAtK)  wcr* 
held  liable  to  pay  the  -  freight  of  a  quantity  of  pcppttr 
delivered  to,  and  receired  hf  them,  although  greadjr 
damaged  by  a  peril  of  the  eea «  and  Axt  the  amen  vere 
not  answerable  for  the  expense  iocurred  in  endeaTOuribg 
to  remove  the  mjxay  ocfasioned  by  the  salt  water  (^), 
And  in  another  case  that  will  be  mentioned  hereafter, 
the  merchant  was  held  liable  to  pay  the  freight  of  to- 
.  bacco,  saved  from  shipwreck,  and  accepted  by  him, 
^thou{^  part  was  so  njucb  damaged  as  to  be  of  po 
value  (A). 

Upon  this  question  a«  to  the  right  of  the  tqelxhant  to 
abandon'  his  goods  when  laought  to  the  place  of  destina* 
don,  and  by  so  -doing  to  <&clHirge  himself  from  dift 
freight,  diffe/u&t  doctrines  and  opinitms  have  prevwkd, 
and  there  »  no  judicial  decision  in  our  books :  aldK>u|^ 
in  some  cases  between  the  merduut  and  his  insuter,  it 
lias  been  admitted  that  the  freig^wa«pay^ile,aQtvitb< 
atanding  the  goods  were  sq  much  damaged,  that  their 
Talne  feH  short  of  its  aiQouat  (i),  Bift  it  is  neconvy  to 
distinguish  the  causes,  fronvwhicfa  the  datenamtioB laagr 
have  proceeded.     If  it  have  proceeded  from  the  bslbof 

the  master  or  mariners,  the  merchant  is  entitled 
[  283  ]  to  a  flempensation  ;  and  may  recover  it  by  ax 

action  at  law  against  thf  owners   or  master  ; 

(;)  BMam  U  atkert  v.  £iM-£>-  dupter. 

«&>  Csnt^.  DoufT-  272.  tmte,  ch.  1.  (i)   BtsfiM  v.  Srrmt,  S   Gtra. 

(^thii  part.  Met  14.     .  106S.  and  Mami  v.  iSWryi  E»k« 

ih)  LMwidge  U  OMlher  v.  Gr^  11&  MutluU.  143. 
£/  Men,  post,  lect    Ij.  of  dtis 
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guMt  AioM^  for  l4i»  )Gto^  cveii:»lU|Mi^  he  hm  ^- 
. Aae4c»ffitiun  iheniX^'}.  Oatbc  o^ar  lndd«Jf  ithave 
fWMJtikd  &«m  aii'intriniie  prounide  of  dcpaj'  iiMaia%> 
h^praat  m  tk>  o«iiaiodity  itself  whnllier  active  ia  evety 
ritBKtlan,  or  on)f  In  the  exm&aemieot  wad  elowneM  of  n 
riiip '(  dM  verdiuit  Must  bear  dit  Iou«  and  fty  litg 
ft«mbt  I  for  tfafl  matter  and  owtien  are  in  so  fiuiU^  nor 
'doe>  tbain  contract  oonlain  say.  iasurance  or  waxnntjr 
i^aintl  svch  as  cvenb  And  to  tlus  pomt  Uiere  ia  a  dlr 
nei  ftudurhy  in  t)w  trauiae  calkd  Ae  Gaidgtu  The 
anthory  having  naaufaned  aereral -cases' of  abandcnuntn^ 
«s  between  the  mttchant  and  the  inaum-y  ge«s  en  thus  : 
**■  In  like  manner,  the  merchant  eaimot  abandon  the  goodi^ 
^  faercia  b^fora  msntioflBd  (vie.  fruits,  aalt^com,  victoatB,  ' 
'*■  ka.)  \a  the  maater  of  ^  ddp  for  hia  ireig^t,  if  tb^ 
**^deteriaradoa  haa  proceeded  from  natHral  dAcay  ;  qt 
**  from  ifae  'gveat  diminution  of  price,  that  takes  place 
**^  BtiAak.  cad  of  particuW  aeaaont,  a»  in  figo,, 
'■^  grxpea^  andherringa  afier  £aatert  or  byrca-  [^84) 
*^aoB'of  an  oveptidiandant  supply  of -^  market, 
Vt  na  i■^«)II^  vine,  or.  Mk  (  althoqg^  in  salt . «  dificTfat  ' 
**tpt«atica  formcriy  prevailed,  vdiichis  ctntrary  *D  rca- 
^  aoB,  tf  the  opdon  lias  not  ^en  reserved  by  aaeiqvest 
**  abuemtlie  charter-party"  (/). 

[le^JtBikt  a  ithcrtv.Bainbridgt  derive  no  benefit  vtutever  (t<na 

ii  aAert,  duIldluU,  Decnt.  30t}|,  the  omiVctmic*,  nor    woidd  tbe 

lltlHh  bdbre  Lard   ^Ifenlwrwi,  'puster  bwe  fulflOad  bii  engwe- 

Ch.  J.-HiaLordship  intimated,  t£at  ^enfccotding  to  the  tenni  of  the 

if  the  nenhutta  hwl  refnuA  to  tnll  of  lading:    Quare,  thcralBre, 

receive  the  cargo  on  the  ground  whether  the  HMSter  could  obl^ 

•rdainig«Ki<Kcuioned«thepou>t  the  louvtuiit  to  pay  tbefreiKtai 

-  iraidd  adndtof  •ome  doubt    In  ape  Mattenv.  BuUer,7Ea*t.SrS- 

piuji  %  cue  tile  merchant  would  (I)  Oyijn,  cbap.  T.  wti.  tO, 
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■  latbeveiy  nenoifidk  hawevmot  ^mt-treath^  me 
find  diis  doctrine  :  "  If  goods  contained  in.  caokt,  a» 
"  wise,  oil,  olives,  oiolaMiM,  and  othen  of  the  likfraort;' 
**  have  leaked  to  such  an  extent,  that  the  .mdu  iw» 
**  empty,  or  nearly  einp^,  the  mercluuitf  may  ibm4ptt 
•*  them  &r  the  frci^  ^fore  they  arc  Unded.  .Tb4t|e- 
**  tan  maatcTs  should  take  care  when  they  rpcieiffp  cwkm 
"  to  see  that  they  be  wcUhoopcli '*ti(i  i«.good  cMiifi- 
**-tio(u  It  is  true,  that  if  by  teo^ieBt  the  taA%  hftve 
"  beea  so  pressed  that  they  bare  throw*  out  Iheir  Mt- 
**  toms,  have  been  beaten  in,  and  bunt,  |irovKUd  iAM«- 
**  have  been  no  fault  in  the  stovage,  the  Idn  iihaj)  he  mm: 
"  avenge  agunA  the  insurers,  the  master  «faaU  lose  hia- 
"  frei^t"  («)•■ 

From  the  w«ds  of  diSs  article  it  ^peara  very  dearly*  ' 
diat,  in  the  opinim  of  the  author,  the  mcrcliant  au^t    ' 
ahandoo  articles  of  this  description,  although  the  leafc-n 
age^  wertf  not  occnuoned  by  peril  of  the  sea.    •■•  ■^■. 

In  the  work  cSJ^iioy  (n)  hftvevcr  wcfind  the. 
[  285 1  following  olaDse :  *f  If  freij^  be  taken  ioc  .100'. 
"  tons  of  wine^  and.  ovealy  of  then  leak-  cut^ 
**  so  that  there  is  not  above  eight  indes  iruk  the  bogO' 
*^  upwards,  yet  the  Aeig^  becomes  due  : .  qoe  reaailB  ia^. 
**  because  £rom  that  gage  die.Xing  becoous  iiiilifarf'  tir 
"  custom  ;  but  if  they  be  luder  ei|^  indies,,  b^  son0i' 
^-  it  is  conceived  to  be  then  in  the  election  of  tht  flKa^frn  < 
*'  en  to  fling  them  up  to  the  master  for  freight,  aai  tlw.-. 
**  merchant  is.  discharged.  But  most  conceive  other* 
"  wise ;  for  if  all  had  leaked  out  (if  there  was  no  iauh 
''  in  the  master),  there  is  no  reason  the  ship  should  lost' 

(m)  Ouidin,  eh»p,  7.  •rt  11.  26  Mid  27.  Cor.  2.  In  K.  B.    But| 

(n)  Book  2.  c.  4.  ipcL  14.    The    do  ncrt.  fbd  Hut  wh:  reported  cbcL 
•uthorciteif^jrKT.  C«|^,Hil.Ter.    where. 
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^4i«l- freight,  for  the  freight  arisM  from  the  tonnage 
«(tiAeB<;jand'if 'the  leakage  was  occasioced  through 
*'*>Hen>i  die  a«mtfpctt-hap8  may  coffle  istb  an  average. 
*t'BMldles,  bi  Bwrdeaux  (tf),'the  Uaster  atom  not  the 
**'||0Ad»)  but  the  particular  officers  appmnted  for  that 
**-pui>posc,'^</  nofa.  F»hap8  a  specif  conveutiMi 
ff^naji'shef  Ae  *:»«> 

-  The-  iFVvdcA  Ordinance  4edare§:  "  TTiat  the  mer- 
•'■thant  shall  not  oblige  the  master  to  tale  for  his  frright, 
**/gooda  dlmhdshed  hi  price,  spoilt,  or  deteriorated,  by 
■*  dMh-  own  vitt,  or  by  peril  of  the  sea  (j>)-"  And  the 
wry  next  aitide  is  as  fbllom  :  "  Ef  goods  put  into 
**  casks^  ab  WBie,  oil,  honey,  and  other  liquors,  have  > 
**  leaked  out  to  such  an  extent,  that  the  casks  are  empty, 
'*■■,  or  neariy  en^^,  th«  merchant  'may  abandon 
<*theMi  for,  the  frei(^t."  VaRn,  in  bis  com-  [286] 
.■i«Alt«T7  oa  this  last  article,  observes,  diat  it  ia 
t^en  from  the  artide  oS  the  Guidon,  which  I  have  just 
bofiire  quoted.  He  observes  also  ^at  by  the  CansokOg' 
det  mare,  chaf.  S(^  the  contrary  ia  decided:  yat  Aat 
by  anothEr  nM:le'of  dte  same  code,  chap,  SM>,  freight 
is-BoC  dde  fer  pottery,  unless  it  be  found  etttire  at  die 
esni  otiitB  voyage  (;),  sod  he  considers  diis  nrdcle  of 
tin  Qpdinance,  to  give  tbo/right  of  ^andjMunent  to  the 
insivhasitt  in  the  case  of  leakage  bappennig  as  well 
.fromtdn  iaulc  of  Ae  casks  as  from  the  perils  of  the 
aC«^  and .  to  be  an  exception  to  the  general  rule  laid 
dem  in  the  ardck  immediately  preceding.     On  the 

(v)  dee  Cleirae  on  tlie  lltfc  art  the  mwchaoKtowa  tbc  pMeryhe 

oFlkelMU  of  Outran.  most  p&f  the  frclgbt  of  whkt  b 

(p)  Fretuh  Ordiiuafce,  Yir.  3.  tit  broken  j  but  if  the  muter  atows  it, 

9./et.>rt25  tcS6.  heiiMaUerentstoloKtlieJreiriit 

X$)  The   Mnse  of  this  chapter  of  wbart  if  broken  i  and  if  thCM  hiut 

•ppeus  not  to  be  correctly  stated  been  any  fault  in  the  etowige  or  . 


She  leimed  commentatm' :  the    carriag^e,  he  mi|st  abo  laike  good 
di ...-.., 


]fi  dtcrdn  Ud  down  is,  that  if  the  damage. 
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Mfcer  hud'  hi*  eoHDtrymaii  Atkier^  coatrotma  lia$ 
•triiiisB,  Md  oootRids  that  ikc  UCkic  of  the  OidnAiiM 
.  u.«ote  caa£md  to  iht  OMc  ofinfac^' oceMMMBdlj^ 
,peril«f  dM  Mai  ID  trhidi  cue  he  cvatMm  At  WM 
tonuno^tj',  vie.  dKcanteoU  -of  the  cask*  to  b«  afa«o>- 
teteljr  lost,  aa  mucli  as  if  they  had  b«cn  inurhad  wrar** 
board.  *'  This  opinion  of  Mui^ettr  ftiAi,"  Mys  te, 
"  appears  to  me  Co  be  o(»itiary  to  prioci[^s.  It  u  die 
"  faalt  of  the  HMttdtw^  if  he  has  put  his  gttoia  httt> 
^'  bad  casks  •.  It  is  Al«  buk  if 'they  hkve  leaked  out,  atril 
**  have  kot  arrived  at  the  plkoeof  destinaiiMi  t  be  (fatten 
**  fan  eug^t  to  pay  tfieir  freight ;  for  acdonlmg 
**  to  the  principlea  of  the  contract  of  hiiin^,  the  [XB7}' 
'**  hirer,  ^o  by  )ua  own  actor  fault  has  KOfeBo 
**  joyed  tfae  thiag  kt  Co  him,  ought  to  pajr  th«  hinr  as  if 
"  hehadcvjoyedit.  If  the  letter,  who  has  becaprevent'- 
*'  ed  froB  letting  to  otfacr  persons  the  part  of  his  vccset 
**  occupied  by  the  bad  casks,  shotdd  aot  be  paid  4ia 
**  freight,  he  woahl  stifier  for  i^  &«dt  of  the  hiitr  $ 
**  which  is  unjust  (r),^ 

TUa  wK^naunX  of  PiOhier  msy  shew  tphat  m^ht  t» 
htive  be«B  astatiUBhed  by  the  Osdinaose,  bat  it  t^  ]» 
Means  pnoves  that  the  interpretaticHi  g^veo-by  #^t&*  ant 
%Uch  a^Qcs  widi  the  terKs<of  <the  -Gvidoo,  it  aot  the 
true  ifiterpretMioa.  The  rule  was  psobsUy  iHttodunsd 
in  eariy  times,  t«  prevent  dilutes  and  litigabob  ;  ani 
adopted  by  the  iranwn  of  the  JtotcA  Ordinance  tuc.iit^ 
sane  reason  («). 

(r)  TNqltf  d:  CAflMic^arftr,  num.  f^oodi  arc  trrSved  at  the  intended 

W-  piacc,  the  merchant  is  obliged  ta 

(t)  "Hie  Ordintnce  of  RttttrAm  pKy  Uie  freight  af  wbat  bi^ens 

on  this  subject  seems  to  agiee  with  to  b«  dimag^d  or  diminished  »ith- 

i^'Sfnnainiieotit'e  Frettch  Otii-  out  uiy  fault  of  the  nnuterorllup^ 

nance,    it  deckicf  that  vhen  ths  crew.  .in.  155. 2  Jtiagtiu,  lOS. 
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'  In  mm  J^nt-IixSa  ttadc,  the  height  of  wgar  ftnd 
tBottBSed  is  regohted  ky  the  weif^  of  the  catks  u  the 
'  port  of  delivery  hnre^  which  in  fact  is^  is  ereiy  iBstsnce 
leM  thn  the  wcigjit  at  th«  time  of.  the  dhipmeot^  u>d 
Hufeeforc  the  loss  of  freight  occasioned  by  tlie  leakage 
qei^suily  falls  apoti  the  owers  of  the  ahip  by  the 
nature  of  the  contract  (1). 

Upoa  the  iwopriety  also  ^  the  rule  laid  down  in  the 
precediBg  article  of  this  Ordinaoce,  nam«ly,  that 
'Irhicb  prohibits  ahandonmcbt  generally,  diese  [  28S  ] 
two  learned  f<xreigner8  have  differed  in  oiiimon, 
**  It  must  be  agreed,"  says  Valin,  "  Aat  this  rule  is  *oo 
"  rigorous  to  be  compatible  with  equity.  The  natural 
**  idea,  that  the  mind  forms  of  the  agreement  for  freight, 

(1)  Hie  question  as  to  the  eflect  of  leakage  occasioned  6y 
perits  of  the  was  on  freight,  was  diicdssrd  and  settled  )n  Frith 
V.  backer,  2  John.  Rep.  327.  One  hnndred  and  ainaty  bogi- 
■htada  of  sDgar  were  shipped  frbm  Surrinam  tA  New-York,  and 
in  consequence  of  tempeataoas  weatheti  6fly  of  the  hogafaeads 
>iCei%  wadisd  oat  and  arrived  empty.  Freight  wu  claimed  for 
■tiiese  fifty  hogsbeadi ;  and  the  Codrt  beid  that  nooe  was  doe. 
Chief  Justice  Kent  said,  I  consider  theie  hogsheads  as  having 
pcdd»d  by  the  perils  of  the  seas  ;  no  freight  is  doe  for  goodi, 
■which  perish  during  the  course  of  the  vojrags.  And  however 
Uw  autborittes  may  dtfier  on  the  assomod  right  to  absBdoD 
jdwnaged  goods  in  discharge  of  freight,  yet  they  all  agree  that 
you  may  absmdon  casks  leaked  oat  by  the  perils  of  ita  aeaa,  as 
ihB  subject  matter  of  the  contract  no  longer  exists.  This  optn* 
iOD  mil  not  apply  to  the  case  of  an  article  that  is  lost  by  other 
eMkSFS  than  the  perils  of  thesea,  such  as  internal  decay,  leakagei 
evaporation  or  the  like.  See  poi;,a92.nole.3  John.  Rep.S2l. 
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*  '  *      -■  , 

**  is,  that  it  has  for  its  object  that  the  goods  shipped  iii 

"  piu^uance  of  it  shall  be  the  only  pledge  for  the  freight, 
"  and  con^equeody  that  upon  the  same  goods  alone  can 
"  the  payment  of  the  freight  be  enforced.  FnNQtrhence 
"  it  follows,  that  in  every  case  (en  qiulque  au  que  « 
"  aoit')  the  merchant  ought  to  be  quit  of  llie  freight  by 
*'  abandoning  his  goods.  This  is  also  the  opinion  of 
"  Casa  Regis,  Disc.  22.  n.  46.  and  Disc.  23.  n.  86.  and 
"  BT.  In  the  case  of  shifnoreck  it  is  decided  by  the 
"  Ordinance,  that  the  freight  is  not  due  when  the  goods 
**  are  lost ;  now  when  the  goods  are  so  injured  by  the 
"  shipwreck,  that  he,  to  whom  they  belong,  cannot  de- 
"  rive  from  them  wherewith  to  pay  the  freight,  is  it  not 
"  the  same  to  him  as  if  they  had  been  wholly  lostliy  the 
*'  mere  act  of  shipwreck  i  If  then  he  had  not  the  power 
"  of  abandoning  the  goods  to  discharge  himself  from 
"  the  payment  of  the  freight,  his  condition  would  be 
"  worse  than  if  all  had  perished  without  resource,  and 
"  this  is  what  natural  equity  will  not  allow  him  to  suifer.*' 
The  learned  commentator  then  proceeds  to  acquaint  us, 
that  a  practice  prev^edinhis  country,  of  not  compelling 
the  merchant  to  recT^m  shipwrecked  goods,  and  that 

unless  he  reclaimed  them,  the  roaster  was  never 
{389]  known  to   obtain  the  payment  of  die  freight. 

On  the  other  hand  Pothier  (t),  speaking  of  this 
article  of  the  Ordinance  of  his  country,  says, "  This 
"  rule,  notwithstanding  what  is  said  of  it  by  Monsieur 
"  Valin,  is  just,  and  conformable  to. the  principles  of  the 
"  contract  of  letting  to  hire.  It  is  sufficient,  according 
"  to  these  principles,  to  make  the  whole  hire  due  to  the 
"  letter,  that  he  has  wholly  performed  the  obligation,, 
**  which  he  contracted,  to  g^ve  to  the  hirer  the  eajo)'- 

(<)  CJipanU,iaai.S9. 
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**  ment  of  the  ^ng  let  to  hire  :  now  the  master  heTrng 
**  transported  the  goods  to  their  place  of  destinaticm,  it 
"  may  be  truly  satd^  that  he  has  wholly  ftdfilled  Iiis  ob- 
**  ligation,  and  that  4ie  has  given  to  the  merchant  the 
"  «njoyment  of  the  ship  for  the  use,  for  which  he  had 
**  let  it  to  him,  since  this  transport  was  the  only  use,  fot  ' 
*'  wliich  they  contracted,  tf  the  goods  are 'found  greatly 
*'  damaged  and  of  no  value,  this  is  a  matter  that  does 
♦*  not  ccmcem  the  master,  because  it  is  by  an  accident, 
•'  ag^st  which  he  does  not  warrant,  that  they  are  re- 
**  duced  to  this  condition.  The  point  of  S^tisieur  Va- 
"  lin'a  objection,"  proceeds  he, "  is,  Aat  it  is  the  same 
"  Aing  to  the  merchant,  whether  the  goods  are  abso- 
"  lutcly  lost  or  become  of  no  value.  The  answer  is, 
"  that  it  is  on  the  side  of  the  master,  that  we  ought  to 
"  coHsider  whether  this  is  the  same  thing :  now  it  is  ev- 
**  ident  that  this  is  not  the  same  thing  to  the  master. 
**  For  when  the  goods  are  lost  on  die  way,  not 
**  having  been  able  to  transport  them  to  the  [S90] 
*'  place  of  destination,  he  has  not  fulfilled  the 
"  object  of  his  contract,  munere  vehendt  fwtctua  non  est : 
*^  and  it  is  for  this  reason  that  the  frei^t  is  not  due  to 
'*  him  :  but  when  he  has  transported  th^,  howevtr  io- 
**  jnred  they  may  be  found,  he  has  fulfilled  the  abject  of 
"■  liis  contract,  muntre  vehendi  functus  eat,  and  by  con* 
*'  sequence  the  freight  is  due  to  him  («)-" 

In  addition  to  this  answer  given  by  Pothier  it  may  be 
proper  also  to  observe,  that  the  argument  of  VaHn  seems 
to  prowe  too  much  j  for  if  the  goods  are  to  be  the  only' 
security  for  the  freight,  and  the  merchant  ought  not  to 
pay  the  freight,  if  they  are  not  worth  the  amount  of  it, 
jhe  master  and  owners  must  lose  the  freight,  if  the  goods 

(u)  Potliier  CltaTfe^artie,mim.  59. 
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%  Having  thus  considetcd  die  cases,  in  which  the 
vntire  freight  is  to  be  paid  according  to  the  agreement, 
2  now  procoed  to  the  consideratioQ   of  those,  in   which 

a  part  only  of  the  stipulated  sum  may  be  claim- 
[  293]  ed.     And  these  are,  _firat,  when"-the  ship  has 

performed  the  whole  voyage,  but  has  brought 
a  part  coily  of  the  merchant's  goods  in  safety  to  the 
place  of  destination  :  And,  tecoruSy,  when  the  ship  has 
dot  performed  the  whole  voyage,  but  the  master  has  de- 
livered the  goods  to  the  merchant,  at  a  place  short  of  the 
port  of  destination.  In  the  case  of  a  general  ship,  or 
of  a  ship  chartered  for  freight  to  be  p^d  according  to 
the  quantity  of  the  goods,   there  can  be  no  donbt  that 


Computyi  S  John.  Sep.  521.,  where  the  court  after  ccmment- 
ing  on  the  aulhoci^s  cited  by  Abbot,  held  dut  when  goodc 
are  carried  to  the  port  of  destination,  tbougb  spoiled  ao  as  to  ba 
of  no  value  to  the  owner,  the  owoer  cumot  abandon  the  goods 
for  the  freight,  but  the  master  is  eatitled  to  his  full  freight.  Chief 
Justice  KeBtsai4r"th«  ship-owner  perfonos  his  engagemeat  when 
he  carries  and  delivers  the  goods.  The  condition  which  was  to  pre- 
cede payment,  ia  then  fulfilled.  The  right  to  payment  tbea 
becomes  absolute,  and  whether  we  consider  the  spirit  of  this  par- 
ticular contract,  or  compare  it  with  the  common  law  doctrine  of 
carrying  for  hire,  we  cannot  discover  a  principle  which  makes 
the  carrier  the  insurer  of  the  goods  as  to  their  soundness,  any 
more  than  he  is  of  the  price  in  the  market  to  which  ihey  are 
carried.  If  he  has  conducted  himself  widi  fideSty  and  vigil- 
anoe  wa  the  coarse  of  the  voyage,  he  has  uo  concern  with  the 
diminution  of  the  value.  It  may  impair  the  remedy  which  his 
lien  tfibrdedi  but  it  canned  afibct  his  personal  demand  against 
the  shipper."  See  also  the  opinion  of  Justice  livhigston  in  tbf 
«ftae  case  op  a  foraier  tfiat,  1  John.  B^p.  2Q5. 
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fieillht  ia  due  for  ao  much  as  shall  be  deliveted.  -  The 
contract  in  these  cases  being  distinct,  or  at  least  diviu-. 
ble  in  its  own  nature.  But  isuppose  a  ship  .(harteted  aX. 
ft  specific  sum  for  the  voyage,  without  relation  to  the 
quantity  of  the  goods,  (in  tvhilh-  c^se  the  contract^  as 
observed  by  ,Lord  Chancellor  ffardwicie  (x),  is  more 
properly  a  contract  for  the  use  of  the  ship^  than  for  the 
conveyance  of  the, merchandize,^  should  lose  part  of  her 
cargo  by  a  peril  of  the  sea,  but  convey  the  residue  to- 
the  place  of  destination  ;  in  this  case  I  do  not.  find  any 
authority  for  apportioning  the  freight.  And  it  seems 
to  have  been  the  opinion  of  Malyne  (jf)  that  nothing 
would  be  due  ;  and  the  case  of  Bright  v>  Coiv/rr,  which 
will  be  mentioned  hereafter,  may  be  considered  as  aa 
authority  in.  BU{^rt  of  that  opinion.  But  probably  if 
the  question  should  arise  again,  the  d termination  of  it 
would  depoid  upon  the  particular  words  of  the  charter- 
party  ;  for  witbont  a  very  precise  agreement 
for  that  purpqse,  it  seems  hard  that  the  owners  [  2M  } 
dwuld  k)sc  the  whole  benefit  of  the  voyage, 
wjiere  the  (4>ieGt  of  it  has  been  in  part  perfiarmed,  and 
no  blame  is  imputable  to  them  (1). 

10.  The  apporticmment ,  of  freight   usually  happens, 
when  the  ship  by  reason  of  any  disaster  goes  into  aporc 


(I)  Ib  P^«tT.  Robertson,  I  Jobo.  Bep.  24-,  the  court  held 
that  where  the  ship  is  chartered  for  a  specific  nun  for  the  roy- 
age,  the  general  role  is,  that  if  part  of  the  cargo  be  tost  by  the 
perils  of  the  sea,  and  part  conveyed  to  the  place  of  deitiiiBtian, 
there  cut  be  no  appoiUoitmeat  of  the  bm0il  oniler  tbe  ehaner- 
ptety. 


jNGoogle 


SS$  TAWt  XII.      CBAP.   fix* 

Aort  of  Ae  place  afd«a»iMliim,WMii»  tmaUe  tb  fntc 
cate  sad  conqilete  the  veyagc.  In  this  cue  ire  hivB 
dreadjr  leco  thai  Ac  ■uster  may,  if  he  wifi  aad  cm  d» 
«o,  Ure  lUMMher  slop  to  coftrey  tfu  goods,  and  ao  entida 
hhaaelf  to  Us  wfaok  ftc^bt  t  bat  if  be  is  tinaUe,  or  if 
he  dec&Ma  to  dodits,  and  the  goods  are  diere  Rccxred 
by  die  merchant,  the  general  ndc  of  the  maritime  lanr 
is,  that  &ei^it  shaD  be  paid  xccon&ig'  to  the  proportiwi 
of  the  voyage  periinmed,^a  rati  itin^rh  peracti  (z). 

Sone  writen  (a)  have  atdeavom^  to  trace  tliis  rule 
to  die  Digtat  of  ytutinian^  but  the  passages  referred  to 
by  them,  do  not  ^^)ear  to  ctmtain  saA  a  regulation. 
The  rule  however  is  without  doobt  extremely  ancient. 
It  is  to  be  found  in  the  cdlecdon  of  larws  called  the 
Shoditm  Lawm  (4),  but  whidi  cdlection  is  now  generaHy 
agreed  to  be  of  a  later  date  than  die  time  of  J^iuthtian 
(c)  ;  and  also  in  the  Coruetitio  del  mare  (dy. 
{295]  The  rule,  as  laid  downinthelawsof  Oi!n-0n(e), 
is  to  die  fnAlowing  effect.  If  a  ship  depart  witlt 
«  cargo  from  BmirAattx,  or  odier  place,  and  it  happen* 
diat  the  ship  is  disidded,  and  as  much  of  die  cargo  is 
saved  as  possible,  die  merchants  and  master  eater  into 
a  great  debate,  and  the  merchants  demand  to  have  their, 
^trnds  of  die  master,  they  may  have  them,  upon  paying 
of  freight  for  so  much  of  the  voyage  as  the  sl^  has  ad^ 
vanced  rateaUy  and  in  proportion,  if  the  master  pleases  ; 

(i)TheOr^nuic(;of  £B»erd<im  (c)  Scbomberfi  diaMTtaUn  UK 

dHTers  in  thii  napect  from  the  these  Uwi.  llie  unlf  nlle,'l}i«tem 

general  mlci  for  it  bUov*  the  mer-  be  distinctlj  and   Mithorit>tivel)t 

chant  to  take  his  gooda,  pajinr  a  tracedtDthciiutitution«orjMMA% 

Kaaonable  ptwtion  oF  the  fivi^it,  ia  the  law  de  Jactv,  quoted  mhL 

in  caae  the  ihip  wny  be  repaired  in  adopted  in  the  Dig.  14.  X  L  See  tbc 

a  ahort  timet  apt   Hr.  2  Mufou,  dghiA  chapter  oftbia  part,  aett,  2. 

104.  (rf)  Per  Ixrd  MoT^field  in  IjAt 

(a)  Jitcevt,  not  Bl.  v.  L^de,  3  Burr.  889. 

(A)  Per  Lvrd  Mari^/SM  in  Luke  M  Art  4.  and  mc  Oidk.  of 

V.  tfjSe,  3  Burr.  839.  Wi^,  art  U.  3r> 
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bHAiSr^tht  maeter  wUl,  he  m»y  rcfdit  hi*  ^p,  if  Ik  wo. 
do  it  spaedUy,  and  if  not,  be  m^y-  lur&,aiiqthcr  abip  tq, 
eon^Ittts  the  voyaget,  ^ad.  ^haJlMve  .hi» ,  freight  o£  the- 
gop^-.tobe.redtODed  according  to  their .  j)roporti<H»  tgi 
the  whole  cargo  :  ind  thp  goo^fihjijf  pi^  the.  co^ts  of 
ll)fiir«Hivage*  I^e  ruleis&lso  tobefouiKliQ.Aeccut(/)f 
(who.  dtfft  aerenil  more  a^icicnt  authors  in  .sytf^gotn  of  it^ 
and  in  all  the  subsequent  ftriters  on  maritime  law  :  and 
is  adopted  in  most  of  the  £ureigti  ordinances,  pafticulart]; 
in  the  French  OrdinaiK:e  (^)  ;  which  declates,  that 
*'  Tht  master  shall  be  pud  the  freight  of  goods  saved. 
"  from  ship-wreck,  if  he  conveys  them  to  the  place  of  • 
*'  destination.  If  he  cannot  ^d  a  vessel  to  convey  tbo 
*!  good^.s^t^^^'f  ^^  shall  be  paid  freight  in  p^o-  . 

"  portion  raJy  to,  the  voyage  performed"  (1).  [?96] 

1 1.  With  reg^d  to  capture  and  r^soni,  the  .  > 
author.of  the  Gtddatiy  speaking  of  the  case   where  the 

if)  Sjbc.  idp.  ri(.     ■  ■  '        ■ 

..(j->  1^-  3-.  lit.p.  /iT(.  art  31  !c  22.    Sk  oJtv  *xt.  11. 


( I }  In  Koblmon  v.  Marine  Inrarance  Company,  2  Jotm.  Rep. 
323.,  the  Coort  mid  it  is  now  too  late  to  deny  or  disregard  the 
rule  that  freight  pro  rata  itineru  is  doe,  -when  a  ^ip  by  reoion 
of  pesib  goes  into  a  port  abftrt  of  her  destination,  wd  is  AafoU 
to  proae^ite  her  voyage,  and  the  goods  are  received  by  the 
amxa  attudtitttrmediateport.  The  general  dodtrine  is  recog- 
iiized  in  Williams  V.  Smith,  2  Cain.  Sep.  13.  United  Insurance 
Company  V.  Lenox,  iJohn.  Cas.  377.  Scott  v.Ubby,  2John. 
Hep.  336,  Dorr  v.  N.  England  Mar.  Insarance  Coml>any,  ♦ 
Mass.  Rep.  under  p.  231.  Hooe  v.  Mason,  1  Wash.  Rep.  207. 
Pinto  V.  Atwater,  1  Day's  Rep.  193.  See  also  Muljoy  v.  Bar^ 
ker,  5  East.  Rep.  316. 
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godds  onty  are  likeb  b^  pintteUid  the  iMpdbdkUg^ 
ftid'liHi  good*  CK  tftcrwar^  ransomed^  >et:p«,  duit  ^  tf 

*  dw'  Bunter  wiS  sot  eoitribttte  to  (Ik  ransoot,  he  shiA 

*  lose  hia'whille  fireig^t ;  but  if  be  eoatribt)te«,  he  flbaA 

*  h«  paid  fr«i^*a|iin^  tlie  ]4ace  «f  the  c^ihvfc,  a» 
V  wall  in  the  ewe  of  RfretghtmeBt  by  tdiarter-partyf  st 
<*  odMrwne :  and  if  he  fumiahts  aooUier  fthip,  to  relade 

But  if  the  ship  by  reason  of  thr  perils  of  the  sea  be  (SMnpd- 
itA  after  the  commencemeiit  of  her  voyage  to  retom  19  thepor* 
ilf  lading,  and  the  merchant  there  Teceirea  hia  goodt  aa  freight 
ia  due.  Griswold  ▼.  New-York  Imarmce.  Company,  1  Job. 
Rep.  203.  S.  C.  3  John.  Re^.  321.  And  if  in  nich  case  die 
master  vrwM  entitle  hi nuelf  te  any  freight,  he  matt  ath«r  tnM- 
fMt  or  tifkr  to  transport  the  goods,  however  damaged,  to  the 
TKXt  <^  desttaadbn,  and  if  the  merchant  lefoaea,  an  actiAi  fiir 
danu^^s  tifes.  id.  ibid.  9a  if  the  ship  be  captared  and  reOap- 
tured  and  btonght  back  to  the  port  or  ^imk  port  ef  ber  d^^- 
tore,  nofteight^irvnrtd  tadne.  The  ffiiam,  3  K(^.  Adm.Bep. 
ISO4  KCogawKd  ia~S<»tt^  v.  libby,  2  inba.  Bep.  ^S.  Sm. 
alao  aa  to  dw  fKimt  of  no  fraght  being  duq  when  ship  is  abas* 
dooed  ataBat.aDd  is  aftcrwfvds brooj^t  into  ber  port  of  deatinft* 
^on.  Duaoell  v.  TMshvgWt  3  John.  Sep.  154.  See  abo  L\i- 
daird  f ,  Lopen^  1 0  EwL  526.  cited  pott,  p.  322. 

Incase  ^afreighteamed^nUii,  the  best nle  to  aacertain 
the  amount  ia  to  consider  what  portion  of  the  voyage  hai 
been  performed.  ofA  nbeothe  ihip  encountered  the  peril  and 
wat  interrupted  in  her  coarse,  but  when  the  goods  had  amved 
at  the  intennediate  port,  because  that  is  the  extent  of  the  voy- 
age perfonned,  as  it  lespecta  the  interest  of  the  shipper.  So 
held  in  Marine  Insurance  Company  v.  Lenox,  cited  ia  2  Jobn. 
,  Kep.  320.  But  if  that  does  not  appear,  tbe  mle  adopted  t» 
Ijike  V.  Lyde,  by  Lord  SbnsGeld  is  the  general  guide.  Rob- 
itasoD  V.  Marine  luutanc*  Company,  2  John.  Rep.  32i> 
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•  Aft  goods,  he  shall  fee  pud  bU  wtiolfl  ftng^  (A). 
T7pon  this  lubject'  the  French  Ordisfmice  pravtdei^ 
*^  that  if  the  ship  and  goods  ^jm  ransomod,  .the  master 
**  shall  be  paid  hia  freight  as  far  a*  the  pkcc  bf  e>q>ture, 
-**  even  bta  whole  freight,  if  he;.con«^|«  t}ie  gooda  to  the 
**  place  of  destiiiatlon,  he  coatributiog  to  the  niuoiu"(i)t 
Althou^  Tansom  is  now  prohibited  by  Ac  taw  of  £Hff- 
Jand,  yet  this  doctrioc  may  apply  to  the  €9s^  of  capture 
itod  recapture  :a|ids£conlingLy,tn  an  acticm  broug^  hy> 
«  f  emaan  for  his  wa^^  iq  the  case  of  a  «lup  taken  itn4 
fpuJttaij  md.  wbkb  reafJied  ^e  port  of  destination  (.{), 
•iarid  Midmt  before  whpin  the  dWK  was  tried,  held  that 
■the  vagM  were  payal^t!,  becauae,  uid  bis  {.ordr 
flUp,"  |A«  dk^  oa  ^cr  ormo'  loiw  entitled  to  [397j 

ISi  Upon  this  subj&t*f  the  a{^XHtioinneat  of  freight^ 
Mafyne  says,  "  If  the  ship  in  her  voyage  become  uq- 
**  sMa  Wiftiot^  tlw  toaster's  £uilt,  or  that  the  nuoter  or 
*^  ah}|»  )K  arrested  \(y  some  aiuhori^  of  9fwgistrat(»  in 
*'  hes  way,  the  taaster  may  either  meiyi  his  ship,  fy 
"•  freii^t  apodier.  But  i«  case  the  men%aiit  agree  not 
**  therewtto,  then  ^«  master  ahall  at  least .  re«oyer  lus 
'^  frf  igl^t,  sp  far  as  he  hath  deserved  it*'  (m).  Th^ 
same  author  also  mentions  Ae  following  cast :  A  mei^ 
<bant  took  a  ^p  to  freight,  and  put  in  the  master  and 
■aarinen,  and  victualled  the  ship  at  his  own  eicpense, 
and  hy  a  charter-party  engaged  to  pay  the  owner  for 
the  use  of  die  ship  and  furniture  j^.20  eveiy  monA  at 
her  retujn)  into  the  river  Thames.    The  merchant  laded 

(a)   Oidiim,  Cliap.  G.  ari.  7.  (0  ^^  b«f<nc  kcI  1,  of  this 

(J)  [i>.atiL.3./wi.mrt.l9.  chspter. 

t*)  Berntrvn  v.  JUilli,    W»it-  (m)  .Ma^,p.  B8,aiidpiwt,314 

Sifc  IK  Mich.  Term,  40    GtM.  3.  3  sett.  19. 
.4ptnii.  ^,  p.  u*q^i  fi.  3fi. 
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tbe  ship  fin-  the  Stre^hUy  aad  to  go  from  port  to  port 
tad  to  soveral  places  with  merchandize  i  and  after 
about  two  y^n,  the  ihipf  having  taken  in  a  cargo  at 
Bm-Jory,  was;-  oa  her  return  to  Londori,  cast  away  by 
tempest  near  DAO' ;  aad  the  goods  were  saved ;  the 
merchant  refused  to  pay  the  freight,  because  the  ship 
did  not  arrive  in .  the  river  Thames,  according  to  the 
words  of  the  charter-party :  "  Herein,"  says  the  autboi^'f 
'**  tliB  owner  was  much  .wronged,  (or  the-money  is  due 
**  monthly,  and  the  place  was  named  only  to  signiiy  the 
**  time,  when  the  money  was  due  to  be  paid  ;*-' 
{  398  ]  but  he  does  not  inform  us-  whedier  the  questioo 
was  ever  brought  before'a  court  of  justice,  or 
whetibcr  or  no  the  merchant  finalfy  paid  any  put  of  due 
freight  (r).  ■ 

'     13.  Upon  dits  subject,  I  have  been  able  to  collect  on- 
ly the  following  decisions. 

Lutwidg'^i'the  owner  of  a  ship  Called  die  WAarton  6f 
■Whitehaven,  )et  Ins  ship  I^  a  charter-par^-to  ArcHiBakl 
■  Grey  and  oAiert,  merchants  at  Glaacow,  for  a  voyage 
-from  fi/oKo^  to  Mainland  or  Virginia,  wad  back 
from  tlitnce'''to  Glascow,  and  was  to  receive  ft<ct^it 
from  them  Yor  the  homeward  cargo  only,  at  the 
rate  of  ^.  8,  Ifij.  per  ton  of  tobacco,  a>mpalu»s 
four  hogsheads  to  the  ton  ;  one  half  to  be  paid  im- 
mediately after  the  ship's  discharge  at  Glascew,  and  the 
odier  half  within  six  months  after  such  discharge,  The 
ship  sailed  to  Virginia,  aad  there  delivered  her  outwacd 
cargo,  and  took  on  board  from  the  merchant's  fiictor-a 
cargo  of  tobacco  consisting  of  199  l^gsheads,  part  of 
wlucfa  was  their  property,'the  residue  belonged  to  other 
persons^  and  was  put  on  board  by  the  factor  to  complptp 
C")  MiltfM,  p.  101. 


■V  Google 


PATKBWt   OP   iTlEIOBT.  341 

the  lading,  in  pursuance  of  directions  given  to  ttijfi  for 
that  puipose  hy  his  prindpals,  in  case  the  ootward  car- 
go should  not  en:d>le  him  to  purchase  a  Aill  lading  6n 
«heir  account.  Grey  and  Co.  insured  their  part  of  ibx 
cargo  with  persons  living  at  BriatSt,'iiit  other  part  was 

.  not  insured.     On  the  return  homewardj  the  ship 
was  imfortunatety   cast   xvtay  'at  Toughali  in  [2d9] 
Ireland,  which  is  withm  a  very  short  distance 

- 'of  GAwrow,  and  part  of  the  cargo- to  the  amount  of  idS 
hogsheads  was  saved  by  the  assistance  of  the  officers  of 
the  customs  at  Touff hall,,  and  deposited  in  the  cu^ora- 
-house  there.  Lutwidffe  the  owner,-  as  soon  as  he  knew 
•oi  tfie  ndsfbttune,  informed  Grey  &?  Co.  ai  it,  and  told 
them  he  should  provide  another  ship  to  transport  the 
the  tobacco  which  was  saved.  Grey  i^  Co*  abandoned 
•^eir  part  of 'the  cargo  to  their  insurers,  and  indorsed 
Averthe  bills  of  lading  to  them.  Lutwidgv  provided 
:another  ship  at  Tougkall,  but  dv  insurers  took  the  part 
-  of  the  cargo   abandcmed  to  dicm,  and   ctutveyed  it  to 

■Briatol.  The  agent  of  the  proprietors  of  the  other  pait 
of  the  cargo  was  wiQhig  to  have  laded  it  on  board  the 
ship  thus  provided,  if  the  master  idiereof  would  sign 
-bills  of  lading  to  deliver  it  at  Glaacaw  in  conformity 
Swidi  the  origin^  charter^Mtrty ;  but  the  maater  refused 
-toa  give  such  bills  of  lading,  or  to  oUige  himself  to  de- 
liver it  at  Glaacaw,  oiTeting  only  to  give  receipts  <rf)lig>' 
•ing  himself  to  deliver  it  in  Great  ^ritahi.  And  the 
•^ent  suspecting  th^t  he  meant  to  take  it  to  Whitehastn, 
«iid  vox  to  Gbucow,  refused  to  deliver  it  to'him  upon 
•those  tf rms,  and  sent  it  by  another  vessel.to  G/iucaw, 
•where  several  hogsheads  irere  feond  qo  much  damaged, 
■4hU  they  were  not  entered  at  the  cuatom^hoase,  but 
-biBiifd  at  the  king's  6cale«  there,    JjOvndgt  brought 
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«n  i^tioB  agwnist  Grey  &f  othera,  hr  his  freight  scCoiU-. 
mg-to  th«  chdrter-part)',  m  die  Court  of  Admi> 

taOO]  nitf  IB  Scotland.  Oa  their  part  it  vas  insist- 
ed, iJi&t  die  contract  of  affi^ightment  was  dis- 
■olved  hy  die  Bbip'^reck",  and  thU  thei«  routed  only 
m.  demand  in  equity  for  freight  t  that  the  denuuid  em^d 
not  be  made  ai^iost  them^  vho  had  not  taken  the  goo6» 
into  their  poeaession,  hut  must  h^  made,  for  part  against 
the  ioeitrer*  at  Srutol,  and  for  th«  residue  against  dw 
^oprictors  of  that  residue  i  that  this  decund  could  only 
be  in  pr<^i«ioft  to  die  value  of  the  goods  saved,  after 
deduction  of  saH-age  and  charges  t  and  that  at  all  evento 
St  could  only  be  fbi'  the  proportion  of  the  voyage  to 
Toi^/iaB,  because  the  naaster  of  die  ship  refused  to  sign 
luHs  of  lading,  and  engage  to  deliver  the  tobacco  at 
Glaacovo.  The  Judge  of  tfae  Court  of  ^dmira]^  dis 
4reed,  that  the  full  freight  was  due  ^in  Grey  iS  Co, 
for  the  part  of  the  C!n>go  saved,  but  none  for  die  part 
Sost,  and  that  the  full  freight  was  due,  although  the 
goods  vcre  not  carried  to  Glagcota,  because  lutandge 
had  anodier  ship  ready  to  transport  diem  thither,  and 
diere  was  no  occasion  for  any  new  bills  of  lading,  wide 
the  former  bills  of  ladmg  subsiBted.  From  this  jud^ 
ment.  Grey  Esr*  Co.  ;^pealed  to  the  Lords  of  Session  in 
Scotiand^  who  by  their  interlocutor  decreed,  **  That  the 
"  contraa  of  affreightment  was  dissolved  by  the  total 
*'  lose  of  the  ship,  albeit  some  of  die  shipvrreck  goods 
*'  were  saved  out  of  the  shipwreck  ;  and  found  that  the 
"  freighters  indorsing  the  bills  of  lading  to  the  iMiuren 
"  did  not  subject  the  freighters  to  any  freight  for  the 
*'  goods  recovered  by  the  insurers  but  laundthe 

{  301  ]  **  merchants  litd>le  to  die  freight  /r«  ratA  kaurm 
**  of  Boch  of  the  goods  as  were  brought  to&im- 
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'**  <9U>t  hOCvitlistaadmg  Some  of  the  tobacco  wasioiud 
**  dsunnified,  and  biaroed  thCT«."  This  decree  or  inter- 
locutor was,  upon  the  petition  of  Lutwidge^  reviewed  b^ 
-dw  Lords  of  SeBsion,biit  affirmed  by  them.  Hereiqioa 
JjthMge  aj^Kled  to  the  higlifcst  tribunal  of  the  cotm* 
tiy,  the  British  Same  ofLardt  .*  the  House  of  Lords 
**  Reverted  the  decree  or  interlocutor  of  the  Lords  of 
**  Sesaion,  complained  of  by  the  appellant,  and  the  affirm^ 
**  ance  of  that  intcriocutor ;  and  declared,  that  the  res- 
"  pendents.  Grey  i^.  others^  were  liable  for  the  full 
**  frei^g^  of  such  of  the  goods  as  were  given  up  to  the 
*  insurers,  and  for  the  ireight  pro  rati  itinera  of  such 
**  of  the  goods  as  were  brought  to  Glascorir,  notwith- 
'**  standing  some  of  the  tobacco  were  found  damnified 
"  EUid  burned  there"  (o). 

14.  Hiis  rule  of  Uie  maritime  law,  which  directs  Uio 
parent  of  freight  according  to  the  proportion  of  the 
royage  performed,  was  fully  recognised,  and  adc^>ted, 
in  the  Cburt  of  King's  Bench,  in  a  case  that  happened 
soon  af^r  Lortt  Mansfield ■pre^dtd  hi  that  Court. 
The  c»ise  had  been  tried  before  his  lordship  [  30S  ][ 
lit  the  country,  and  be  appears  to  have  paidpecu-. 
Su-  attention  to  the  decision.  "  I  was  desirous,"  said 
"  his  Lordahip,  *•  tohave  thepointre^ervBdfo^theop^l•' 
•*  ion  of  &e  Court,  in  order  to  settle  it  more  deliberate- 
**  ly,  scdemnly,  and  notoriously ;  as  i):  is  of  so  extensive 
"  a  nature,  and  especially  as  the  maritime  law  is  Dot 
**  the  law  of  a  particidar  country,  but  the  general  law  of 

' '  (a)  iMtiddgt  ft  mother  v.  Grvi/  vill  be  found  in  the  (trinted  jour- 

WsMcri,  dctcrniinediiithe  Elouse  n^lsof  the  year.p.S^e.     Tkc  com 

rf Lords, 23  ffintars,  1733.    The  is  cited inthecaseofZ^fJiwr.Ij'ifr, 

ucount  here  given  i»  taken  from  both  at  the  bar  and  XiyXardibrnt^ 

AeprintedcaBcideliveredbybotli  jfei^  who  waa  ddc  M  the  coniuel 

paniea  to  the  Hoiue  of  Uirda.  llic  for  the  a|^U«at. 
Judgment  of  the  Rouse  of  l,orde- 
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**  mtioBB  :  non  ertt  alia  lex  Romi^  alia  Athenii  -,  aSi- 
^  nunc,  alia  posthac  ;  sed  et  apud  onines  gcotes  et  onrnt- 
**  tempore  uni  cademque  kx  obtinebit."  The  facta  of  th& 
c^se  -were  these  :  Zy</r  shipped  a  cargo  of  1501  quintvis 
of  fish  at  Newfamtdhndy  an  board  the  ship  Sarah,  be- 
km^af  to  Luke  &*  ethers^  to  be  carried  to  iJsbon  .*  the 
freif^t  was  to  be  at  the  rate  of  ttvo  ihillinga  per  quin- 
tal. The  price  of  the  cargo  at  Newfoundland  was  ten 
thUHnga  and  sixpence  per  quintaL  Luie  ^  other*  also- 
had  on  board  a  quantity  of  fish,  their  own  propert}^. 
The  ship  set  sail  on  the  27th  November  1756,  and  bar- 
ing proceeded  seventeen  days  on  her  voyage,  was  taken 
on  the  14th  of  December  by  a  French  ship  within  four 
days  sail  ot  Liabon,  but  retaken  on  the  17thof  Decem^f 
by  an  English  privateer,  and  brought  on  the  29th  into 
the  port  of  Biddeford  in  Devomhire.  The  French  ship 
took  out  the  master  and  and  all  the  crew,  except  one  . 
man  and  a  boy.  Lifde  took  hia  goods  of  the  recaptors^ 
and  paid^fe  akiUings  per  quintal  salvage,  the  value  of 

the  fish  being  then  eatiniated  at  ten  ahilUngs  per 
^303  ]  quintal..  The  fish  coidd  not  be  sold  at  all  at 

Biddeford^  nor  at  any  other  port  in  Englandfor 
autre  dian  ten  Mllmgt  per  quintal,  clear  of  charges  and 
expenses  ;  and  it  was  supposed  by  every  person  that  the 
fiah  would  be  disposed  of  to  the  greatest  advantage  at 
Bilboa  in  Spain,  to  which  place  Ljfde  sent  it  withcfut  de- 
lay )  but  it  fetched  there  only^ve  nhilUngs  end  sixpence 
per  quintal,  clear  of  freight  and  ex|>eo9es,  being  little 
more  than  one-third  of  the  prime  cost  and  salvage. 
The  freight  from  Biddeford  to  Lisbon  was  higher  than 
from  Newfoundland  to  Lisbon,  The  owners  Luie  &? 
others  abandoned  the  ship  to  their  insurers,  and  never 
offergd  to  convey  the  goods  to   Lisbon,  nor  were'  ever 
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.  fequjrtd  to  do  so  by  Lyde  the  merchant.  In  an  Action 
brou^  hy  the  owners  Luie  Ef?  others  for  freight,  the 
Court  decided,  l^at  they  should  recover  freight,  as  for 
half  the  quantity  of  the  cargo  shipped,  considering  the 
other  half  to  be  ^aolutely  lost  by  the  expense  of  sal^ 
tage,  and  m  tfie  proportion  of  aeventem,  days,  dtirmg 
Tv4itch  the  ship  had  proceeded  on  the  voyage,  to  ttoenti/' 
BWr  daysj  within  whidi  the  toyage  would  have,'  beeii 
completed,  If  the  c^mire  had  not  happened,  diat  is 
jf .6a  14».  being  Jl  of  jf .75.  the  half  of;^.t50.  And 
Lor  J  Jt6msfieid  stdd,  **  If  a  freighted  ship  becomes  acci- 
"  dcRtally  dliabUd  on  its  royage,  without  the  fault  of 
**  die  iRftater,  die'inaster  has  his  option  of  two  things  : 
**  ekher  to  refit  it,  (if  that  can  be  done  within  convenient 
"  time,)  or  to  Mre  another  ^ip  to  carry  the  goods  to 
••  the  port  of  defiveiy.  If  the  merchant  diaa- 
*^  greet  to  due,  and  will  not  let  him  do  sOi  the  [  SCfi  ) 
"  master  will  be  entided  to  the  whole  freight  of 
"  ihe  JiuS  v<^age  j  and  so  it  was  determined  in  the 
**  House  of  Lords  in  the  case  of  Lutwidge  &'  How  f. 
"  Grey  et  al.  As  to  the  value  of  the  goods,  it  i*  noth- 
"  iag  to  the  master  of  the  ship,  whether  the  goods  are 
**  fipoiled  or  not,  provided  the  freighter  takes  them  ;  it 
**  is  enough  if  die  master  has  carried  them  \  for  by  doing 
**  so,  l\e  has  earned  his  freight :  and  the  merchant  shall 
**  be  ol^ged  to  taie  all  that  are  saved,  or  none ;  he 
"  ahaH  not  take  some  and  abandon  the  rest,  and  so 
**  pick  and  choose  what  he  likes,  tidcing  that,  which  13 
*^AOt  damaged,  and  leaving  that,  which  is  spoiled  or 
"  damaged.  If  he  abandons  €dl,  he  ia  excused  freight ; 
*'  and  he  may  abandon  a//,  though  they  a;-e  not  ail  lost.  . 
*'  (I  call  the  freighter  the  merchant,  and  the  other^the 
.    Z  2 
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**  Master,  'for  dte  dfcarer  diS^Actibft.)'  Now  here  is  «  ^ 
**  rapture  without  any  fault  of  the  muter,  and  theft  » 
**  recaptufe  /  the  merchjlQt  does  not  alundon,  but  takes 
**  the  goods,  and  docs  not  require  the  master  to  cany 
f*  diem  to  jMibotL,  the  [tort  of  delivery.  Indeed  the 
**  master  could  not  cany  them  in  the  same  ship,  for  it 
**  was  disabled,  and  was  hself  abandoned  to  the  insurets 
*  of  It ;  and  he  would  not  desire  lo  find  another,  be?- 
"  cause  the  freight  was  higher  from  BuUefordta  lithon^ 
"  than  &om  Newfoundland  to  Uibotu  There  uia  be  no 
"  doubt  but  that  some  freight  is .  due ;  for  the  goods 
"  were  aot  abandoned  by  the  freighter,  btit  re- 
£  30f  ]  "  ceiled  by  him  of  the  re-captor.  The  quc9- 
"  tion  will  be,  -wfiat  freight?  The  answer  is,  a 
**  reteahh  freight ;  i.  e.  pro  ra0  itineria.** 

**  If  llie.  master  ha»  his.  electkw  -t*  provide  viotber 
"  ship  tQ  Ciury  the  goods  to  the  port  of  ^deliyeiy,  wd  U» 
**  merchant  does  not  even  desire  him  to  do  so,  the  mas^ 
*^  ter  Is  still  entided  to  a  proportion,  pro  ratd,  c^  the 
**  former  'part  -of  die  vo^ge.  I  take  Ae  proportion  of 
*'■  the  salvage  here,  to  he  half  of  the  whole  cargo  upcm 
**  th£  state  of  the  case,  as  here  agreed  upon.  Andit  ia 
'^  reasonable  that  the  half  here  paid  to  the  re-captor 
"  should  be  considered  as  /oat.  For  the  re-captor  was 
**  not  obliged  to  agree  to  a  valaatipn,  but  he  mi^t  tutye 
"  bad  ^e  goods  j^u^y  sold,  if  he  had  so  pleased,  and 
**  taken  half  the  produce,  and  therefore  the  half  of  them 
**  are  es  much  lost,,  as  if  they  remained  in  the  enemy** 
"  hands.  So  that  half  of  the  goode  mu*^  b§  coq^^ere^ 
"  as  io«t,  -an^'hslf  as  vnad*  (Here  (he  ptast^r,  had.pwne 
**.  ansOUea  days  of  his  voyage,  and  was  within ^oui;  days 
"  of  l;he  destined  port,  when  die.  accident  h^pen^ 
**  Thacfbre.h«  ous^t  to  be  paid  his  .freight  ibr  ii  parta 
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g  of  Ae^fuU  Veyftg^  for  (hat  balf  <^  tbe  tMtfia  wtuoh 
,**  wa»  «n«(L"  His  L<H^trip  then  proccpcU  t^a  cite 
^o3t  of  the  aiitlHMitie»  diat  I  have  already  quoted  oa  tfiU 
subject,  aiid  concliides  thua.:'  ^*  It  is  quite  immateriti) 
"  what  the  merchant  made  of  the  goods  afiervards,  fqr 
"  the  nutater  hath  nothing  at  all  to  do  with  the  ^e«dneaf ' 
"  or  badness ,  *f  the  marhet  j  nor  indeed  can 
*<  that  he  propeHy  jcnown,  bll  after  the  freight  [  AQfi } 
**  is  piud  ;  for  the  master  .'s,  ^^  bound  to  delivr 
*^  er  the  goods.tiU  after  he  is  paid  his  frei^t.  No  aoM 
'*  of  notice  i^as  taken  of  that  matter  in  the  case  tA 
'*  Lutwuise  S?  Sow  v.  Grey^  ifl  the  Housi  of  Lords  j 
*'  and  yet  the^e  the  tobacco. was  damaged,  very  greatly 
**  even  so  much  that  a  gr^t  part  of  it  was  biunt  at  t^ 
"  ^alea  ;at  Gltucpui"  (fi),  {1) 

(^)  MulM  Ummie^.  Ia^  SBm.  88a^MidlBtocfc.1ttp.l9». 


,  (1}  The  aathority  «f  the  case  of  Lake  r.  Lyda  has  heen  qev- 
vn^  fiiues  qneitiofied.  It  ii  eviduit  that  it  did  not  meet  with 
the  approbatJon  of  Lord  Kenyon  in  Cook  t.  Jennings,  p.  308. 
sect.  1 6.  And  it  is  reluctantly  admitted  by  the  Court  io  Mul- 
loy  y.  Badier,  5  East.  Rep.  310.,  where  Lord  SHenboroDgh 
said,  when  a  case  like  Luke  v.  Lyde  shall  occur,  in  deference 
to  the  anthority  of  those  who  decided,  we  should  most  likely  . 
adopt  the  tame  rule.  But  if  this  were  a  case  of  a  contract  to 
be  decided  only  according  to  the  law  of  England,  without  ad- 
verting to  any  nile  of  the  marine  law,  the  plaintiff  would  not 
Im  entitled  to  recover  a  pro  rati  freighL  See  also  liddard  v. 
XJipei,  10  East  Rep.  526., 

And  in'  Post  t.  Robertson,  1  John.  Rep.  24.  Mr.  Jnstiiee  LiT> 
ingstoh  expressed^  his  anquali5ed  disspprobatkoi  of  the  decisirai. 
^at,  stud  be,  have  the  Rfaodian  laws,  or  the  regolatiDBs  ijs  tba 
i^^I«fe)(M  «ar^«rth»  lavief  Wiibnyar  tba  wdinaacet 
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^  154  In  s  HdAecfuent  ciw,  a  •Up  flultfd  iriA  gtocU 
£ron  ^«tr»  for  Brutal,  but  od  the  roy»gB  wm  takvtancl 
eJirried  into  France,  ind  condemned  tiwre.  On  appnl 
llie  Bentmce  q£  ooodeilitutiGn  was  rer^Bcd,  md  restkiir 
tion  awarded,  but  before  th«t  time  the  ship  uid  cttrgo 
were  totd.  The  merdunts  recdrtd  the  price  of  she 
gooAa^  and  paid  freight  to  the  maeter  pro  rtl4  itinerit  t 
and,  having  caused  the  goods  to  be  insured  beAH«  dM 
commencement  of  the  voyage,  brought  an  action  ^pinst 
Ae-insurers  to  ircOTer  from  them  the  frcigfa^  bo  paid  to 
the  master.  The  Qonrt  held  that  this  payment  could  not 
be  recovered  upcn  this  instiraade.  But  Zoni  MimafieU 
Kdd,  **  As  betireen  the  ownen  of  the  ship  and  cargo  in 


of  Lewis  14tb,  on  which  Lord  Mans&eld  so  much  reScd,  to  do 
f*ith  a  plain  and  posltjfc  agreement  between  two  merchants. 
They  had  a  right  ootwithstNiding  Ul  tuch  regnLationii.  (iskick 
if  examined  viiU  not  he/ound  to  support  the  doctrine  laid  dawn  m 
JjuJce  V.  Lyde)  to  agr  :  that  no  freight  should  be  paid  bat  on  a 
/^DipletioD  of  the  Tcyage  anil  deliTCry  of  the  cargo.  To  inter- 
pret a  charter-party  made  between  two  British  subjects  by 
French  ordinances,  or  by  the  municipal  regulations  of  any  other 
Etale,  is  not  less  extravagant  than  it  would  be,  in  the  parliameiit 

,  of  Paris,  to  declare  a  contract  made  in  France  and  valid  by  faer 
laws,  null  and  void  because  the  parties  had  not  confomied  to  4ie 
English  statute  for  the  prevention  of  frauds  and  pegnries.  If 
au  agreement  contravene  no  law  of  the  state  whereof  die  pac- 
ties  are  subject  and  where  it  is  made,  that  alone  sboold  be  a 
guide  in  ascertaining  their  respective  rights.  The  regulatioa 
of  freight  it  as  much  an  af^ir  of  municipal  interference  and  of 
private  contract  as  any  other.  There  is  no  such  thing  as  a  law 
pf  nations  on  the  subject;  for  every  power  legislates  oo  this,  as 

•  well  as  on  other  otatterst  as  it  thinks  best. 
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**■  c«M  ct  %  total  low  no  fircight  is  doe,  hot  m  bctwecM 
''  thtu  no  JoBd  is  total,  when  part  (^  the  {Hnpeity  i» 
*'  taved,  and  iho  tnerchant  Ukw  it  to  his  own  ute.  la 
"  lioM  case  the  Value  of  the  goods  vras  mtored 
-"  la  moneyt  whirii  is  the  same  as  the  goods,  [SO?} 
**■  and  therffore  frngkt  tnu  ctrtmakj  4ae  pra 

(g)  BaiHi*  V.  .Maudl^iidnt,  Ptrfc,  ch>p.  %.  p.  J3- 

( I )  But  where  a  ship  wu  captured  and  recaptured,  and  wm 
afterwards  wivcked ;  and  the  maater  ap)»lted  to  ^e  Vice-Admi- 
laby  Court  at  St.  Kitts  for  a  nirrey,  and  apon  whicli  the  ship 
ivas  coademned,  and  together  with  the  carg<)>  at  the  petition  of 
the  niasier,  was  sold  by  order  of  the  Court*  and  the  proceeds  of 
the  salei  were  remitted  to  the  owner  of  the  *bip>  it  was  held 
that  no  freight  i&  due ;  that  the  act  of  the  master  in  procuring 
Uk  sale  was  tortious,  alibough  done  bond  fide  for  the  benefit  of 
all  concerned,  because  be  has  no  authority  over  the  cargo  t« 
this  efFcct;  that  the  cargo  waa  prevented  from  arriving  at  the  ' 
port  of  destination,  not  hy  inevitable  casualty  or  superior  powen 
but  by  the  mere  tortious  act  of  the  agent  of  the  owner;  and 
therefore  the  case  was  clearly  disttnguishable  from  that  of  Bail- 
lie  T.  Afoudigliani.  In  the  latter  case  the  nie  was  made  by 
aothority  of  a  competent  tribunal,  without  any  appiicatioa 
of  the  master,  and  without  any  fault  of  the  owner.  But 
it  would  seem  that  the  Court  were  not  altogether  satined 
with  the  decision  of  Lord  Mansfield.  Lord  Ellenborou(^ 
sdd,  if  the  ship  be  disabled  frodi  comple^ng  her  voyage,  the 
owner  may  still  entitle  bmuelf  to  the  whole  freight  by  forward- 
ing  the  goods  by  some  other  means  to  the  port  of  deitinatiMi ; 
nnleas  Ae  forwarding  of  them  be  dispensed  with,  or  unlesi  thers 
he  some  new  bargain  upon  this  aubjecL  If  ths  ibip-nwner  wiU 
not  forward  thena,  the  fixigbter  ia  entitled  to  them  without  pay* 


«ji^vGoo»jlc 


350  JPART  III.  CUAt.   Vlf. 

So  where  a  Aip  under  a  neotnl  flag,  and  iridi  MUr 
ctal  piqwn,  VM  ID  time  of  war  drirca  imo  a  Mr^ah 
p6n  by  strcM  of  weadier,  and  seized  to^et&er  with  tb* 
cargo,  and  libelled  ih  the  Court  of  Admiialtf  for  cm^ 
Aemntion,  on  account  qf  various  cbaunsta&ca,  wiijcb 
kd  to  asaqpicioB  that  hath  ship  andcargp  W9e  the  real 
prt^ity  of  the  enemy :  and  the  neutrality  of  the  cargo 
being  prored  before  proof  <^  the  neutnlity  of  Ac  ship 


n^  any  thing.  Hmter  v.  Pmaep,  lO  Evt  Bep.  S78.  Sc« 
ante,  p.  272.  ^te.  The  HaOhnng,  0  Ilnb.  Adm.  Eep.  331.  S^ 
next  not*,  below,  and  Hoccos  t«  nav.  taite  sa 

Bat  if  the  procecdt  of  the  captured  ok^  have  sever  uoau^ 
\f  come  to  tfae  bandi  of  the  ihippeTf  mUfatmgk  mumlMa  ta 
decreed  by  the  Coort  of  Atfaniralty,  the  ewnet  b  sot  rumptilh  i 
lU  lo  pay  any  freight  Barker  t.  Charfct.  2  John.  Rep.  3^3. 

Not  can  fi:eigfat  jro  rotd  be  recovEred  pending  proocai  in  tha 
Adminky  Court.  Far  the  ihip  may  be ,  condeauied  vtd'.  the 
freight  adjudged  to  ^e  oapton.  And  pauage  money  seemA  to 
every  parpOK,  except  of  lUn,  the  same  aa  freight.  Malk^  t* 
teadcer.5EastRep.51fi.  In  tbi«  caae  the  plaintiff  contracted  ta 
carry  Uie  defendant  and  his  family  and  luggage,  from  Deme- 
nra  to  Flnshing,  8x.  lot  S400  gttilderK  War  having  berai 
declared  against  Holland,  the  ship  was  captured  and  carried 
into  Ptyroouth,  where  the  defendant  and  liis  family  with  their 
li^gage,  were  set-at  liberty.  As  the  process  was  yet  peadhig 
i^unst  the  ship  in  the  Admiralty  Cotirt  the  Coon  baM  tbat 
the  actioD  for  a  pro  raid  fniigl|t  was  br«^bt  tao  tboot  And 
they  said  that  panagengnejF  would  follow  tfaa.titie  of  tbt  sh^ 
as  freight ;  but  they  intimated  that  probably  pro  raitt  pawmga 
money  might  be  due.  Bnt  in  Howland  r.  Ship  LsTinta,  1  Vtr 
ten,  Adm.  Rep.  1 25.  Judge  Inters  hetd  that  no  ^  ntf d  pas- 
sage money  woaM  becpme  dae  is  such  a  case,  aitd  if  it  'hl4 
bees  adrueed  that  it  oqgfat  to  be  rtfiradel. 
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lirriVedy  Ae  Cargo  was  restored  during  rfie  detention  of 
the  ship,  and' part  thereof  was  sent  in  other  veaseb  ^ 
the  place  df  destmation'  and  the  residue  conveyed  to 
tondon  t  The  present  Judge  of  the  Court  of  Admital^, 
after  haring  decreed  the  renpration  of  dte  ship,  decreed 
ibo  Aat  the  merchant  should  pay  freight  for  th^ir 
goodb  for  the  portion  of  the  voyage  performed  (»•).  (1) 
^  15.  9.  Oi}  the  odier  hftod,  in  die  case  of  a  Swedith 
■Up,  wludi,  being  chartered  to  go  iram  PtymotOh  to  ' 
ftadtUeio^  (a  vny  fnu^  diatawe,)  thex e  to  take  a  cargo 
•£  pikiharda  for  VettAce^  sailed  to  Badaiam^^/aA  took  in 
the  cargo,  and  proceeded  a4Knr  days  on  the  voyage  i 
but  meeting  with  bad  Weathor  and  beconiing  laaky^  re- 
tBr««d  ta  Falmotah,  and  was  there  stopped  by  aa  em- 
kargA  tnpoaed  on  ^  vessels  of  Sibederty  Id  consequence 
whcrettf  the  cargo  vras  taken  out  and  restored  to  the 
ta«rd»litai  who  were  Britah  subjects ;  the  learn- 
ed Judge  of  the  Court  of  Admiralty  decreed  [208] 
fiiat  no  freight  was  due ;  but  held  that  if  any 
eSKpeasei  had  been  hicurred  ity  the  ship  en  account  of  tbps, 
cargo,  diey  must  be  paid  (#).  (3} 


(1)  See  ani*  S72.  note.  'Hte  Hoffium^  9  Rob.  Adm.  Ec^ 
flSli,  iriKre  the  Cfttirt  heM  that  where  a  ship  had  been  eapi- 
bntdt  andbercaiga  nUveredby  order  «f  court,  that  the  whole 
fifngfatwas  dDe,-md  the  niaNn'  was  aot  obliged  afterwards  (b 
]ptaaM4  fudwtiontlw  voyage. 

(.if)  So  wb^  a,ai*f4iiih  ship. was  bronglit  jn  nnder  tits  em- 
bargo aaj^vfytgt  from  Philadelfillia  to  iJtboB,  and  it  beoaoe 
■ecMniy  to  onlivacthe  coigp  which  waaclHaaed.fipt  inea> 


vGoogIc 


35S  TAET  XII.   CHAF,   VllS 

16.  Nei&er  of  iiic  maihon  by  .'whooi  dte  piecediD^ 
qae  of  Luie  v.  I^fde  in  reported,  h&ve  «i«iitioae<i  tlia 
fenn  of  actioB  adopted  hy  the  pluntilT  Laie  to  oi' 
i(Kcc  his  demand.  la  a  case  sioce  decided  in  the  Court 
of  Kittg^a  Bench,  it  was  uoderstood  to  have  been  an  mc-* 
tJOD  for  freight  fm-  the  carnage  of  gootk  generally,  i&A 
not  an  actKHi  founded  on  the  origmal  contract  for  thfe 
eoRTieyance  of  die  goods  from  Nmfimtidtemd  to  iM^fru 
And  flo  It  rea%  was  (().  Hie  CB9e,~tt>  -which  I  at  {»«- 
ient  idlnde,  is  Aat  of  Cooi  v.  Jenninga  («),  whieh-WH 
«H  action  of  ^covenant  on  a  charter-^ttfty  of  afieig^ 
nent  dated  'Zd*Augu3t  1T96,.  by  which  the  jdaiotiff  let 
his  ship  the  Jfeaohttion  to  die  defeirdant,  to  freight  from 
XAverfiooita  Wybttrg^h,  and  back  to  therpool,  and  agreed 
that  the  master  should  take  on  board  *■  «tfgo  of  ult  fM> 
Wylmrghy  and  after  deliverioj  the  same  there,  abouM 
take  on  hoard  a   eargo  of  deals  j  ki  consideration  trf 

(()  I  have  examincfl  the  record,         (k)  Cank  v.   Jrtaiin^s,  7  Term 

anafind  Ittobeso.The  issue  Isof  Rep.K.  B.  Ml.     The  rase  came 

Triaitg  Tena,  32  &  33  Ge».  2  JtsII.  befoK  the  Ck>urt  on  it  demmx 

"79.    The  declaration  is  for  the  to  tJio  pleu,  wlilch  allvRcd  that  no 

freight  af  fjpoodi  carried  in  the  partot'the-deaU  wat  cfadivered  « 

plainliffs    sliip    by  sea,  withotft  Zirer/iogJ  according  to  the  charter- 

mentioning  from  or  to  what  place,  party. 


cbaats  is  Lisbon,  and  after  the  embargo  was  taken  Of!,  fteight 
was  daimetl  by  the  master,  the  court  said,  in  this  case  the  car- 
go is  claimed  for  persoasnot  subject  to  the  embargo.  Tha  rfiip 
was  brought  in  as  a'Swedish  ship  and  on  tjiat  accotmt  only ; 
the  detentio'n  has  been  occasioned  without  any  co-operalioa  on 
th<;  part  of  the  cargo.  The  cargo  has  been  broi^ht  ont  of 
its  course,  and  has  been  detained  on  account  of  the  ship,  and  is 
finally  compelled  to  find  another  vehicle  to  convey,  it  to  its 
market  Under  such  circumstances  it  is  not  liable  to  the  de- 
ftian(lorfreight.The"Werld8borgaren,  4  Rob.  Adnu  Rep.  17.  * 


ji-vGooglc 


rAfUSNT  OF   fB£IGHT.  5Si 

vrlu(fh  the  defendant  agreed  to  pay  to  die  plain* 
tiff,  **tn  fiill  for  the  freight  and  hire  of  the  ship  [  309} 
"  for  the  said  voyage,  at  and  after  the  rate  of 
**  £.Tper  ttandard  hundred  for  deale  delivered  at  Lkoer' 
•  **poo/i  &c.  the  freight  to  be  paM  OQe-fourth  id  cosh  at 
**  her  arrtTalf  and  the  reniainder  by  aa  acceptance  on 
"  London  at  four  months  date."  ililie  plaintiiF  in_ sup- 
port of  his  actioa  alleged^  that  the  ship,  after  carrying 
dte  cargo  of  salt  td  Wyburgh^  took  on  board  there  a  car-  ' 
go  of  deals,  &c>  and  proceeded  on  her  voyage  for  and 
Uwioils  iMerfnol,  iSc.  ;  and  whilst  the  ship  was  so  pro- 
•aeding,  and  after  she  had  performed  a  great  part  of  hei; 
voyage,  but  before  her  arrival  at  Ifverfoo/,  the  ship  was 
,by  dw  force  and  vicdenoe  of  the  winds  and  waves,  wrecfc- 
«d  and  cast  upon  the  shore,and  thereby  because  incapable 
df  proceeding  ai^  further  on  the  voyage,  by  r&ason 
iHiereof  it  became  necessary  to  put  the  cargo  of  deals  on  ' 
shore  Ibr  the  |»T8ervation  thereof ;  "  which  said  cargo 
**  so  unladed  the  defendant  accepted  and  receive4  into 
*^hi8  hands  and  possession,  «ad  sdd  and  disposed  of 
*'  the  same  to  his  own  use,  whereby  he  became  liable  to 
**  p^y  to  the  plaintiff  a  proftbrtipoabls  part  of  the  said 
**  freight  and  hire  of  the  ship  for  the  carriage  of  t^  said 
"  cargo  of  deals,  for  such  part  of  the  voyage  from  Wy- 
**  burgh  to  Liuerfiool  as  the  ship  performed  j"  which 
proportionable  part  amounted  to  the  sum  of  ;^.800  ;  and 
for  th^  recovery  of  that  sum  the  action  was  brought. 

Tliese  &cts  were  admitted  to  be  ttiie,  and  it  was  ad- 
mitted that  DO  part  of  the  cargo  was  conveyed  to 
HoerpooL    The  |daintiff  did  not  pretend  that  he  [310} 
had  offered  to  ccntvey  the  deals  thither,  nor  did 
Ae  defendant  assert  that  he  had  required  him  to  do  so. 
The  Court  of  King's  S^\k  ^cided.  ^t  the  plaintiff 
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could  recorer  notbisg  ia  dte  present  ^:tion.  Ltrd  Km* 
t/i)n  SBid,  ^  We  are  called  vpoa  to  decide  ia  this  actUNk, 
"  according  to  the  rules  of  law^  on  a  contract  between 
"  these  parties^  irhicb  was  atadB  m  the  most  aoleout 
*^  maimer  by  a  deed  aader  teal  ;  tbotigh  iadtfcd  I  do 
**  Bot  know  diat  k  woiU  hare  made  any  diffinvocSf  if' 
**  die  qucsti<»i  had  arises  fm  a  precise  fcrmal  contract 
"  not  under  seal.  By  the  tcnas  of  this  agreanteat  tim 
**  defendant  engaged  to  pay  sq  Buck  bn  didiveiy  of  Ae 
**  goods  at  Uverpml,  one<foutth  m  cash  ob  bur  armaJ^ 
"  and  die  renainder  by  an  acceptanqe  at  four  mondis  ,t 
**  but  the  goods  never  aniv*tf »  diea  at  vlMC  tunc  iMPe 
"  thoae  biHs  to  be  dated  i  We  do  net  sit  bera  to  mako, 
"  bm  to  enforce  contracts  i  and  die  ijoestian  put  to  na 
**  is,  wbctlter  the  freight  is  tq  be-^aid  under  tlria  eos' 
**  tract,  thou^  the  ship  never  arrive^t  but  waa  laat  be 
**  fore  ber  arrival  at  IJverpooi  f  upon  which  I  cannot 
"  bring  toy  mind  M  doubu  "nte  case  of  Ijuie  v.  i^Jk 
"  ia  ftrf  diatJDguislu^e  from  ike  preaent,  diat  being- 
**  die  case  of  a'general  assoa^Mit  for  the  ftv^  of 
"  goods  ;  in  which /0nfJ6n#^MU  states  the  nuninehv 

*  on  diis  subject.  But  what  has  the  ease  of  m  inffied 
**  contract  to  do  with  ea  express  contxaot  I  Loud  Coic 
**  says,  expreanan  facit  cenare  tadtum.     Here  die  pai^ 

**  ties  are  bound  by  a  precim  agreeneat.  Theik 
[  311 }  **  it  is  soggcstedr  that  we  ought  wot  to  ^vc  e& 

**  foct  to  Ihti  oontract,  because  it  rs  onreaMNt* 
**  ble  :  but  we  arc  to  decide  accordit^  to  the  ooMmct 
'",of  the  {AniflB  I  and  the  law  says^  that  if  A  covenant 
*'  to  mfeo^  B,  A  ia  not  released  from  his  «CMr«nant, 
**  du>ugh  B  win  not  accept  hrery  of  «e)2!in,  unlns  tke 
1'  act  be  fruBtrawd  1^  the  act  of  the  cevantotee.    It  is 

*  not  necessary  now  to   dettrBuae  wbeAer  or  not  tlae 
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f  pli^tiff  nig^  QM  have  brou^  aa  action  oi  BUmnp* 
'*  Bit  ;  it  will  be  tine  enough  to  decide  that  case,  wben^ 
**  evtr  the  quedtiou  arisas,  JBut  here  the  queadoo  b, 
**  vbeth«ror  not  be  can  etlfWce  payment  of  the  moi^ 
**  usder  IhH  Mxtti^act,  sot  hawing  carrieij  {the  goods  t^ 
^  I^erpOoi,  and  &e  .d^endant  having  only  imdertaken 
*'  to  pjy  OB  tfwir  -  deliYeiy  *t  Uvcrpoot ;  in  answer  to 
-<*  thift  Mtloa  the  dciotjaitt  has  a.  tight  to  say^  r^on  A<rt 
"  ritjkdera  vtni^ 

The  odtCT  Judges  concuiTed  in  the  same  ojunioa  ; 
Jfr.  Jtatict  {Srote  cited  the  case  of  Bright  v,  dncper, 
ta  ft  direct  authority  agaiott  die  plaintilT. 

JUr.  ynatice  La-wrcnce  said  i  "  1  agree  with  die  plai[i> 
"**  tiff  *a  counsel,  that  whether  the  contract  be  by  panl 
*'  or  under  seal,  the  operatltm  of  die  law  on  it  is  eqnalqr 
"**  the  same.  When  a  ahip  is  driven  on  shore,  it  is  the 
^  duty  of  the  master  either  to  repair  hi»  ship,  or  %o  pro*  . 
J*  cure  another  ;  and  having  performed  the  vo^'agc,  he 
^  is  then  entlded  to  his,  freigfit':  but  lie  is  not  cntided 
-**'ta  die  whole  freight, ''unless  he  perform  the 
*' whole  voyage,  except  in  i;aaes  where  the.  [313] 
*'■  Ownerof  the  goods  prevents  him  ;  ner  U  he 

.  "■  enlitlaipTo  rati  'tmiess  under  a  new  agreanent.  Per<- 
"  !iafs  the  subsequent  receipt  of  these  goods  by  the  de-^ 
(^  ftodant  might  have  been  evidence  of  a  new  contract 
**  between  Ute  parties  :  but  here  die  plaintiff  has  resott- 
*^  ed  to  the  ori^nel  agreement,  under  which  the  defen- 
**-daDt  only  engaged  to  pay  in  the  event  of  the  ship's  ar- 

-  **  rival  at  therpooL  That  event  ha^  not  happened,  and 
tf  tlMrHbre  the  plaintiff  cannot  recoi»r  In  tbis  fixsi^ 
**  actic»."  I  presume,  the  learned  Judge,  in  thus  sp«ak* 
ing  of  1^  idttty  Af  die  masttir^  mwt  be  uadentood  19 
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hsTc  czpraud  binsdf.wilfa  a  view  to  die  ntotar's 
daim  c^  his  whcde  frci^u 

-  ir.'  The  case  ot BrigAt  o.  f^w/er  (-ir),  ck^  by  i^. 
JuMtke  Grose,  happened  in  the  tine  of  yamu  the  Fint, 
at  a  period,  wh$a  mercantil*  Bauatfi  0«  tignttacts  had  ve- 
ry seldom  occupied  the  attcQtioD  of  Engliah  Cooits  of 
Justice.  The  report  of  it  is  in  tberjoUowiag  words  : 
"  Action  of  covdunt  brotigbt  i^od  a  covenant  made  by 
"  the  merchant  with  a  master  of  a  ship,  videlieety  that  if 
*'  he  would  t»xDg  his  freight  to  such  a  port,  then  he 
"  would  pay  him  such  a  sumi,  and  shews.that  part  of  die 
"  goods  were  taken  away  by  pirates,  and  that  the  residue 
"  of  the  goods  were  brought  to  the  place  appointed,  and 

**  t^ere  unladed,  and  that  the  merchant  hath 
\  313  ]  "  not  paid,  and  so  the'  covenant  broVep  ;  and 

"  the  question  was,  whether  the  merchant  ^ould 
"  pay  the  money  agreed  for,  sioce  all  4e  merchandizes 
"  were  not  brought  to  the  place  appointed  ?  and  the 
**  Court  was  of  opinion,  that  he  ought  not  to  pay  die 
*'  money,  because  the  agreement  was  not  by  him  per-, 
♦•  formed."  Upon  reading  this,  report  it  is  not  quite 
dear  what  was  the  real  question  before  the  Court  ;  but 
it  seems  that  the  plaintiGT  claimed  his  -whole  freif{;ht,  to 
.  which  it  might  very  properly  be  decided  that  he  was 
not  en^ded,  as  he  had  not  performed  the  whole  con- 
tract ;  ifhe  claimed  a  part  ouly  of  the  freight,and  was 
held  by  tlie  Court  not  to  be  entitled  to  any  thing,  itm^ 
be,  that  by  the  particular  terms  of  the  contract,  the  pay- 
ment of  fri-'ight  was  made  to  depend  upon  the  deliveiy. 
of  the  entire  cargo.  Molloy  immediately  after  the  citan 
^on  of  this  case,  adds  the  following  observation  :  "  But. 

(^  1  BTownlov,  31,  cit«d  ante  p.  393. 
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>*  by  lh»  CivH  Law  this  is  vit  wic/W  or  eaaui  fort^dtita, 
"  there  being  no  de&ult  in  the  niaster  or  his  mariners, 
"and  tbe^aamtyis  a'dknger  or  po^l  of  the  sea,  which  if 
"iMt'in  naval  agteemeiiM  eTpreBsed^  yet  is  natoraHy 
**  imf^d :  -ioF  most  certam  had  those  goods,  which  the 
"pirates  cairied  awa^j  in  stress  of  weather,  rodm  Imatfi-' 
"  dte  mtwabeen  llirowb  overboard,  tbe  same  would  not 
^  have  made  a  disabiUt^^  as  to  tiie  receipt  of  the  sum' 
^Bpwed  OB  ;  for  I7  both  the  common  law  and  the  law 
"  mariae,  the  act  of  God,  dt  that  of  an  enemy,  shall  no 
*^waya  work  a  wrong  in  acti<Mis  i»-iv&te'*  (if),  (j) 

(y}-^i>Jl(y,  book  S.  cb.  4.  sect.  7. 


(1)  The  same  doctriite  **aa  recognized  in  the  fcl  lowing  case. 
The  phiintifi!!  ai  agents  of  the  brig  Jefierson,  let  ber  to  the  de- 
fendant for  a  Toyage  from  the  port  of  Met*  Ywk  to  St.  Lacia, 
and  back  again  to  New- York.  The  plakitiffi  covenaoted  to 
take  in  the  cargo  and  carry  it  to  St  Lucia,  and  to  bring  back 
a  retuni  cargo  and  deliver  it,  &c. ;  and  the  defendant  coven- 
anted to  load  the  vessel  and  to  pay  tbe  plaintifls  for  the  chartsr 
of  the  brig  S2750.  It  was  also  agreed  in  the  charter-party 
that  on  the  delivery  of  the  outward  cargo  at  St.  Lucia,  S 1600 
should  be  considered  as  earned  and  due,  and  should  be  paid  hy  ■ 
a  draft  at  flO  days,  and  the  remaining  %9S0  sboold  be  paid  on 
tbe  return  of  tbe  vessel  to  New-York,  and  the  delivery  of  the  - 
cargo  there.  The  brig  sailed  on  tbe  voyage  and  delivered  her 
outward  cargo  at  St.  Lucia,  and  having  on  board  herhomewaid 
cargo,  after  prosecuting  about  three  fourths  of  the  distance  of 
ber  retam  voyage,  on  die  high  seas,  she  was  nm  foul  by  «  ves- 
mI  and  so  mnch  injured  that  the  crew  left  her,  and  the  briy 
was  taken  possession  of  by  other  perscna  and  brought  into 
Hew- York,  after  a  passage  of  1 8  days,  and  on  being  libelled 
ene  half  of  the  property  was  decreed  to  the  libellanti.    An  «<:• 
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It.  Bat«>  theHgtit  to  fragjkt4oct<•eleam- 
[  314  }  mence  until  6k  ship  has  IstiiieD  poand  md  be- 
gun the  vxiykge,  no  ptitul  p^rment  can  be  dsim- 
«d  icHT  goods  Udeti  <m  Wnrd,  if  crai  widnot  the  (mM 
of  the  master  tiK  ohip  i*  i^evented  &om  actuitQy  acttiiig 
&rth  <m  liie  voyage.  And  tho-cforc  in  dn  case  of  a 
ahip,  which  took  on  board  a  cargo  hi  Sak  Sivrr,  oi  ya- 
mekOf  at  a  v«ly  great  cxpeoae  to  the  owners,  (who  by 
the  usage  of  the  Wat-fyAi  trade  fetch  the  oargoet  from 


tiou  was  brought  oa  the  charter-party  to  recover  the  i9S0  for 
the  homeward  freight,  the  Si  BOO  hartng  been  paid  pfuniant  to 
the  stipulatioa  in  the  clutrter- party.  The  Coart  were  of  {^^n> 
ion  that  the  plainttffi  could  not  rearer  in  an  action  apoo  the 
charter-party.  That  as  the  contoact  was  entire,  the  ship  beiag 
cbartwed  for  a  speciBc  sum  for  the  voyaget  sod  pajnaent  ww 
to  be  made  only  upon  the  delivery  of  the  cargo  ai  New- York, 
it  was  a  condition  precedent  that  the  cargo  should  be  there  de- 
livered before  the  right  tgr  recover  freight  would  acpme.  That 
not  having  been  done  within  the  intent  of  the  parties  in  the 
present  csm^  the  ptatotiS*  could  not  recover  in  the  present  (bnn 
of  action.  At  the  same  time  the  coutt  thought  that  the  plala- 
^ff^  consittently  with  the  Case  of  Luke  v.  t^de,  2  Buir.  S82., 
would  be  entitled  in  sAother  form  of  action  to  a  freight  in  ^!>i>- 
portion  to  the  valae  of  the  goods  actually  receivod,  which,  de- 
dacting  the  sajvage  in  this  case,  would  be  one  half  of  ttw 
cargo.  Post  &  another  v.  Robertson,  1  John,  New- York  Kep. 
24.  But  see  the  argument  of  Justice  XJviagston.wliodiiaemed 
in  the  sanie  case  from  the  majority  of  the  Court  on  the  poioft 
of  apro'rofd,  freight  beipg  due. 

^  An  action  was  farouj^t.oa.a  chsTtar-party,  which  was  dated 
£th  of  Febraary,  but  in  feet  was  not  executed  (and  was  »  a» 
verred)  ujttil  lithof  March,  and  it  contained  a  i 
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Ae  shore  at  thar  n^mu,)  aad  vtiuth  KtnjiBy  cleared 
out  for  the  vto^a^,  but,  wkHe  waiting  for  conVD^,  ina 
cut  out  of  Ae  river  by  two  Frmeh  pmateera,  and  haag 
afterwards  retaken,  was  carried  into  Port  Royal,  where 
the  cargo  was  sold  under  as  order  of  the  Court  of  Ad- 
Siiraity,  and  the  proceeds  thereof  with  the  deducdon  df 
salvage  paid  to  the  merchiaits  :  it  iras  decided  tl«t 
notfatngcouM  be  claimed  of  Ae   merchantf,  aldaoogh 


tfaa  owner  that  the  ship  iboitlil  proceed  from  I>eptfi»d  where 
she  then  lay,  on  or  brfore  the  12M  dtq  cfth»  mid  February,  on 
her  ontward  bound  voyage,  and  return,  &c.,  and  a  caveiiant 
by  the  freighter  (Aof  in  amtideralion  ^  axty  thing  above-mm'  ^ 
lionedt  lie  he  would  pay  a  (.-ertain  freight  for  the  voyage.  Tim 
voyage  was  performed  and  freight  earned ;  and  the  question  was 
whether  the  plafntifF  was  entitled  to  recover  upon  the  charter- 
party,  it  appearing  that  the  vessel  had  net  sailed  on  or  b/^bre 
ihe  12M  </  Feffraiuy,  according  to  the  charter-party.  The  court 
were  of  opinion  that  this  part  of  the  charter-party,  even  admit' 
ting  it  to  be  a  condition  precedent,  having  been  rendered  im- 
possible to  be  perKtrmed^y  the  parttei  themsehes,  not  having 
execated  the  deed  until  after  the  time  appointed  t»  do  the  ac^  - 
the  perfbrmance  of  it  was  dispensed  with  and  formed  no  pyt  of 
the  contract.  Lbrd  Ellenborongh  inclined  to  believe  that  had 
tt  been  possible  to  be  performed,  it  would  have  been  a  con' 
ditkn  precedent ;  but  Mr.  Justice  Lawrence  was  of  opuum 
that  it  was  rattier  of  ibm  aatare  of  a  mutual  independent  em- 
enaut  for  the  non-performance,  of  which  an  action  might,  un- 
der certam  circwstaaces  lay ;  that  it  resembled  the  c^  of 
Omutable  V.  Clabeiie,  Patm.  3BT .'cited  Abbot,  188.,  in  which 
case  the  substance  of  the  covenant  was,  that  the  vessel  should 
■ail  the  voyage,  and  not  merely  that  she  should  sail  with  tha 
next  ftir  wind.  Hail  v.  Caaenove,  4  East.  Rep.  477.^ 
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each  of  -At  Judges  ^presaty  recognized  die  rule  of  die* 
aariae  Uw  m  to  the  paititicMi  of  fretgbt  fra  ^atA  itbierit : 
the  Court  holding,  that  in  this  case  there  had  beoi  bo 
eoiamencement  of  the  voyage,  and  therefore  so  tni^ttt 
could  be  due  ;  and  that,  as  the  freight  was  by  the  con' 
tract  the  only  reimineradon  of  all  the  services  perfcam-* 
e4  by  the  owners, '  they  were  not  cnuded  to  toy  re 
ccnnpence  for  the  expense  of  taktDg  the  goods  on 
boanl  (z).  (1) 

19.  It  ofiten  happens'  that  a  ship  is  hired  bf  • 
[  315  ]  a  charter-party  to  saitfrOm  one  port  to  anoth- 
er, and  from  thence  back  to  the  first,  as  for  in-  * 
stance  from  London  to  Leghorn,  and  back  from  thence  to 
London^  at  a  certain  sum  to  be  paid  for  every  month  or 
other  period  of  the  duration  of  the  employment.  Upon 
such  a  contract,  if  the  whole  is  one  entire  voyage,  and 
the  ship  aul  in  safety  to  Leghorn^  and  there  deliver  the 
goods  of  the  merchant,  and  take  others  on  board  to  be 
brought  to  Londont  but  happen  to  be  lost  in  her  retom 
,  thither,  nothing  is  due  for  freight,  althou^  die  mer- 
chant has  had  the  benefit  of  die.  voyage  to  Leghorn : 

(i)  Curfii?  V.  JUmgi  1  Bm.  &  PuU.  634. 


(I)  Bn(,-^here  the  charter-party  is  fftT  the  Toyage  road,  at 
a  certain  freight  for  the  outward  voyage,  and  a  difibeat  freight 
i»  the  homeward  voyage ;  yet  the  CKAta^X  ii  so  lar  consideTed 
eotiret  that  a  policy  on  die  freight  on  the  homeward  voyage 
^  at  and  ftom  tbe  port  of  loading"  is  considered  to. attach, 
while  tbe  ship  is  delivering  her  outwanl  cargo  at  the  port,  aqd 
before  any  of  the  homeward  cargo  is  taken  in.  Homcastle  v. 
Saart,  7  But.  lUp.  400.  S.  P.  Thoaipssn  v.  Taylor,  &  T,  B^ 
478. 
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but  if  the  outward  and  hamcward  T<^Ege  ai«  ^atiact^ 
fiicight  wiQ  £«  due  far  the  proportioA '  oS  |]k  tim*  m^ 
fdoyed  in  the  otmrard  Toj^age  («).  ■■ 

'Upon  thia  point  Sfahfne  quntionfl  a reinarki^^«au  of 
tive  shipi,  in  which  he  hiiasd£  waa'  interested  aa.onc  oC 
Ae  ncrdivat  frei^htera.     The  wbeJe-  five  wer«  ftei^ted 
out  from  this  eoustry  for  Leghorn  md  Ctotto   Vetxhi^t 
and  bock  from  tiioM  pJaoee>     They  idl  petformed  their 
outward  voyage,  bm  before  any  part  of  the  homeward 
^  oarp>  waa  slupt>ed,  tbcy  ^dl  aet  saU,  asd  came  away, 
Aroiig^  fciv  orbeing  taksD  by  the  galliea.  o£  i>os'  ^n- 
4A'«ai)ona,' who  Attended  to  surpnHc  them,  the  Grmut 
ArmaAi  being  Aea  .[Kepariag  in  J^^twii.     Two:of  the 
dups  had  waited  fot  their  Ladii^  the  whole  time  . 
stipulated  by  duir  charter-paitiea,  and  the  ma^-  [  316  ] 
ten  if»A  flude  their  proteeta  againat  the  factors, 
Wbo  ahoidd  bare  laded  them.     These  am;  aays  the 
author,  were  by  the  law  of  the  Admiralty  adjudged  to 
Innre  deMtvcd  tbeir  wht^e  freig^t<      Two  others,  not 
having  wtuted  the  stipulated  tine,  could  apt  be  fouodtia  . 
hare  deaervcd  any  freif^t.at  all,  altliouj^  they  were 
laden  outward.     The  fifth  ship  also  had  not  waited  the 
stipulated  time,  but  her  charter-party  contained  a  {ffO'  . 
visoi^  din  if  she  should  -be  taken  or  cast  away  <»)  her  . 
zetarm  oat  of  the  StivifhUt  the  freig})t  outwards,  which 
'WM-acetnttted  half,  diQuld<  be  paid^  and  that  half  and 
no  more  waa  adjtulgad  tc['  the  n»aater.(t).  . 

It  sboold'  fltem  diat  ^s  provimi^  in  the  case  of  the 
ttth    elnp,   occAsioited    tbe    outward    kaii    homc^anl. 

(a)Tlu«p«>paBm«iiiUidd(>«n  nidi  a  referenu  to  Srnmtnt,  in 

by  jitaliitji,  bunk  2.  ch.  4.  lecl.  9.  *nd  whose  report  flie  point  does  not 

ieciUainnippeKofittlwWItte  ^>pear.     Ante  297.  icct.  13. 

nentunedcueorA^AfuCnp^,  {b)  Mulgna,  p.  98.    . 
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♦<^ages  to  be  cOBsidefed  as  distiiict  TOTagcs,  far  Ae 
event  mcttUoned  m  the  proriso  luul  not  happened.  And 
a  similar  constradion  was  g^ven  to  a  Tery  dtfferea£. 
charter-party  in  the  ft^owing  case  (c).  MaekreO^  the 
owner  of  a  ship  called  die  Richard,  lying  in  difc  nyd 
Tkamtiy  let  his  ship  to  freight  by  a  chuttr-paity  dated 
Olh  ^MsTch  \71AytQSmimd\S  another"-  by  the  imntth,. 
"  for  such  time  as  she  should  be  cnfdoyed  in 
[M7}**  pet^bming  a  ToyagefreiB  London  to  ^ym- 
**  outhi  and  the  island  of  Grenada^  and  from  ■ 
**  dieftce  back  to  London^  and  whereby  the  plaintiff 
covenanted,  **  that  the  ship  should,  piusuaht  to  the  or- 
"  ders  an4  directions  of  the  Irdghten,  their  factors  or 
"  assigns,  prosecnte  and  perfann  ihe  voyage  above^ 
"  mentioned^  (the  dangers  and  perils  of  the  sea,  and 
'*  the  restraint  of  princes  and  rulers  excepted,)  and 
"  ahouM  io  snch  outatard  and  homrward  voyage  load 
**  and  unload  all  lawful  goods  :  and  that  lus  'sbipV 
company  «adt  boats  should  aid  and  assist  in  .unloading^ 

,  and  rdoading  the  said  ship's  cargoes  as  customary  >c 
the  island  of  GretadOy  and  that  he  would  pay  all  port- 
charges   and  pilotage.      In' considcridon  whereof  the 

^  defendants  covenanted  that  tfaey  *'  would  load  and  un- 
**  load  Ae  ship,  and  give  the  master  proper  order*  iat 
**  Inspect  thereof  i  and  that  the  ship  should  be  diat^ar^ 
**  ed"  out  of  her  said  monthly  employ  on  the  deGvery 
**  of  her  homeward  cargo  in  London,  and  also  should 
"  and  would  well  and  truly  pay  or  cause  to  be  paid  to 
**  dK  said  owner,  his  executors,  administrators,  or  ta^ 

(c)  JflackrfU  V.  Sinmnd  £#  Htm-  itada  ;  ]n  the  second  up  to  the  d«y 
kty,  h>  K.  8.  Trin.  T.  16  Ceo.  3.  of  the  Iobh  of  tiw  itnp.  The  de- 
It  WM  ui  action  of  coveDanl  on  the  tendanti  deaiHrred  to  both  count*. 
cbflrtei-pBTty,  ill  the  first  count  oF  Jtid^meiit  wm  given  for  the  pl^n- 
vliich  Uicpananiffeliuined  freight  tiff  <ni  the  fii^  ntunt,  andfti'UH 
t)rihB-i)(.rio(lofth^  voyage  to  Gr«'  dcfondaati  m,  Uie  kc«))cL 
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f  v'l^,  in  MX  fvr  the  ireig^  yid  hire  of  tlie  ,imu4  ship' 
^'Mthc^ate'of  j|^.I10»t)eHing.^r  c«le^d^  moath,  ibr 
t*  all 'BQch  time  as  the  said  ship  should. be  taiten  up  19 
*■*■  pertbimmg  the  voyage  aforesaid,  to  .cooimeace  and  be 
*'  accounted  from  the  day  of .  Ae  date  of  the  said  thac- 
*'.ter-party,  aod  to.end  and' determine  on  the  day  of  Ae 
"  diacharge-sf^e. homeward  cargo  at  Londooi  ^d  t^ 
*-*:bp  paid  oae-thinl  pan  thereof  on  her  .report  inwards 
"■  at  the  custom-botue,  Lotion,  and  thexeuuus'    - 

, 't^  ing  two-third  parts  thereof  in  iwo  caleodiu'  [318]  - 
**  months  then  next  foUov^ing." 

^  In  pursuance  of  this  cbartar-^>arty' the .  shjp  tOQk.  in' 
good^  belonging  to  the  merchants  Smprid  i^  Sariigtf,  at 
X^ndm,  sailed  with  them  to  PiymotUk,  and  there  took 
\n  other  goods  belon^g  to.  them,  and  firom  thence  pro- 
ceeded to  Grenada,  and  there  landed  thf  cargo;. and  re-" 
eetved  another  cargo  from  the  merchant's  factor,  thetc, 
irith  which  she  vet  sail  £ar  Lendea;  hut.  on  tbei  w^ 
was-lost  by  tempest.  The  v<^ge  to  Grenada  occupied 
tAret  viotoii*  i  md^ve  months  elapsed  in  the  whole  b«T 
fere  the  loss  of  the  ship :  after  the  misfortune  ^  o|nter 
broog^  an  action  against  the  merchaAts,  duming  of 
tiaem  the  payment  of  freight  either  for  three,  or  fi^'^iw 

'  noDths. :  The  loerchants  insisted  that  nothing  was  ^dtie, ' 
Tlie  Court  decided  that  freight  was  payable  for  three 
taop&s,  the  peciod  of  thp  outward  voyage.  And  i.ord 
jffoTi^eld  delivered  his  judgment  to  the  following  eflfct » 
"  This  question  depends  upon  the  construction  qf  the 
**  charter-par^*  If  the  parties  have  e^reaaed  their 
".meaning  defectively,  tfie  Court  must  be  guided  by 
**  the  nature  of  the  thing.  The  chaster-party  puts  no 
**  case  but  that  of  a  prosperous  voyage  out  and  home,  j 

'■■it  provides  for  freight  <»  the  snpposition that  tile  ship 
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**-  will  acrirraai^  «mI  ztprnt  bar  c4i!go:i  .w»  provWoni* 
-**  givl<  ior.Jmy  oAat  cik>  If  t^c  ship  be  cast  awyo^ 
'*  the  coast  of  Sngiamd,  aod  never  vrire  at  the  jMvt  of 

"  XffiMff*,  yet  if  the  gaodi  a«  Mved,  frtlg^ 
.  {SIS]  ".sbairbe  paid,  because  -dtemttdutat  mouvmm 

^  odraBta^  irotQ  .the  vo)ra^-  Thia  is  noK-es- 
f;  pnsscd  by  the  chaiten-par^,  Mat  ariscK  out  «f'  tfa» 
"  cqiufy.  of  dw  caae.  Freight  is  the  naodker  of  vagea^ 
!*  Uie  saf^  of  dw  slup  the  noAer  of '  &ei|^t :  dut  i* 
**  iht  geaeral  Hik  of  the  muitlmc  law.  If  dicfc  be  oft*  . 
^''entire  vi^ageoutandia,  and  die  ship  be  cast  avaym 
*■*  the  banuward  Toyage,  no .  fru^  ia  due,  no  wages 
*^ ' are  diM,  because  the  wfuUeipni&t  islost  {  aadb^es* 
**  press  agreement  die  parties.  bi^  make:  die  oatwanl 
**  «ad  hooteward  inqrage  ono.  Nodnng  is  aaore  coa»* 
*'  m<ai  thaa  two  jroyngea : '  wfacimer  there  wm  two  vaf^ 
**  aneat  and  one  »  performed,  sad  the  ship  is  Joat  is  thtt 
**  homcvard  vaykge,  freight  is  due  for  the  feat.  Hu« 
*f  the  outward' and  homeward  voyage  are  ao  cdled  in 
^'  the  ohaiter^srly.  The  cargo  is  loaded  oiiHwwia; 
^'  and  the  owner  covenaAta  to  pay  port-charges  txi  the 
**  outward  voyage,  Ihe  .wlu^  of  diat  Toyage  wa» 
*'.  cosseted:  part  duties  arctunitred  andpaid.  Nbtfar 
**  ing  however  is  dne  on  the  homeward  voyage,  thouglt 
"  the  ship  might  be  out  a  moosh." 

In  the  fidlowing  case  (</)  the  words  of  the  charter* 
party  being  di&vent,  a  dificreat  coi^tniaioa  prwailed. 

((f)  Bgrne  H  ol/iert  v,  Paitimmi,  fhtnce  to  Barbadtei,  and  for  the 
ibK.  B..Trm;  T.3T&e».  3.  t^.  disbcntemcnts  wd  pttt  chu^»  of 
qoedion  uoae  on  a  Htt-ofT  pleaded  .  the  ship  at  MvJeaii,  a;>d  on  tlw 
TO  the  defend«irt,themnstcrofthe  TOyage ;  and  fbt  *0A  and  lalioar 
uip,  tOM  action  biought  agwigt  g>eiaeral^,  ■BdmaaeypaidtaolJMt 
bim  on  anotlief  account  by  the  the  decision  did  not  turn  upon  the 
iBcrctuuit.  Thepkadid  notreEer  fona  of  the  prMced^if*  In  the 
tothe cjiarter-part}-, but  waiforthe  c»u*o.  The  qiicitiu)  cuae  bcibr* 
ftngfit  and  hire  of  the  sblp  from'  the  Court  1^  a  spetlal  case  jtscttV 
Xftrnfml  to  JUaMra,  vtd  fixan    ed  from  the  waises. 
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Oat  Pattina9n,mtMpr  Bud  pVMnmct  «f  Ae'  -• 
•hip  HliAom  «tu/ ilary>  Iring  «t  ZivMrpeaA  t^  ft  (  390  ) 
vhactfa-'por:^,  dated  asth  yniy  i  79iy  let  tfkc  sMp 
to  frnght  to  fiymr  .6?  elArr«,  ftH-  »  voyage  hueDded  tti 
Jm  mude  fimlK  JJnerfool  ta  the  iilnad  of  MmteirOy  (w4 
from  thsnoe  to  the  island  of  J3arAadSw«,  and  frobi  ttwnce 
back  to  Uoerpaoi,  GreeTtoci,  orSrUtel^  but  viA  Itboit^ 
fcr  tht  freigbtera  ^  order  the  aaid  vessel  from  Barka- 
Jlof  to  any  oae  oUicr  ubnd  iiLfihti  Wtat  Itu&eM  {Jati^* 
ea  excepted)  they  paying:  sU  pHotage  Bcd  port<hu^:ea 
incuiTcd  tiiereby.  And  tin  sud  frei^tera  accordingfy 
by  the  aaid  chaittr-'par^  took-md  hinid  the  mac'  ili 
BnoDker  faUoving  (that  is  to  aay)  that  ^va  matter  ahanld 
bnaneduitely  receive  aod  take  a  cargo  cm  board  die  taid 
veaael  from  the  &eigjhtcn,  and  the  said  vend  so  loaded 
•lioald  itamediately  proceed  dh-ect  to  Jfiidbcra,  and  de- 
liver sach  goods  as  should  be  ordered  by  the  tai<i 
&ei^ter»t  and  alao  should  receive  and  take  on  board 
lite  said  vessel  at  A^ufcira  such  oAer  goods  as  the  said 
&eighfen  might  think  proper .  to  ship^  and  that  befaig 
done  thc' master  should  proceed  with  the  said  vcsad  to' 
£ar6adoea,  and  there  make  delivery  of  her  ccrgo,  and 
veceive  a^d  t<ike  oa  board. a  cargo  from  the freig^rs, 
and  being  loaden  therewith,  should  with  the  fint  oppor- 
tunity proceed  direct  to  die  port  of  Iherpool,  Gretnock, 
at  SriUciy  and  there  deliver  the  aame  .cargo, 
a»iiaond  the  Mid  intaukd  voyage^  In  consid-  [331}. 
aration  of  which  the  said  frei^ters  thereby 
promised  and  agreed^  amongst  other  tbinga,'to  pi^  tOr 
die  defendant  in  full  for  the  freight  and  hire  of  the  ahxp 
tat  tlic  aaid  voyage  tfaasom-of  ;^*196.  tOa.  per  calendar 
month  for  six  montha  certMnT  ^  commenea  in  ei^t 
days  after  she  was  ready  to  receive  the  cargo  at'  Iher- 
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pool,  and  to  MBdnue  undl  the  wu  dkcturged  at  Imcfj- 
poBli  GretTtoei  or  Brittolytogiiii^  vith  two  thirds  the 
amount  of  all  pilota^  and  port-i^argeSf  that  niighc  ac> 
due,  and  be  paid  during  Ae  course  of  the  tud  voyage, 
witfi  customary  primage ;  payment  thereof  to  be  made  i» 
manier  following,  viz.  ;f-136.  10*.  to  be  advanced  be- 
fore sailing  from  Ijvfrpool  by  a  good  bill .  M  three 
mcMtlu  date,  and  what  cash  might  be  -required  for  the 
Mili'Vessel's  disbursemeAis  and  port-cliarges  at  Madeira^ 
.an4  Barhadoea^  to  be  pcud  in  pan  of  ^  Bud  freight*  and 
theTOmainder  of  the  said- freight  should  -  bocome  due 
and  be  paid  on  the  final  .disdurge  of  die  said  vessel  ati 
Uverpool,  Greenoci,  or  BrUtoL,  by  good  hills  on.  London. 
at  diree  months  date,  llie  period  of  computaxion  .contT> 
laeaced  on  the  7th  of  August  1794  ;  on  Ac  19th  of  that 
month  the  ship,  sailed  from  Liverpool  for  Madeiiyiy 
freij^ted  with  goods,  and.  arrived  there  on  the  19th  of 
September,  and  discharged  at  that  place,  by  the  4th  of 
October,  as  many  of  the  goods  as  were  to  be  delirered 
there,  and  took  on  board  on  account  of  the  njacliants. 
wnety  pipes  of  wine,  and  sailed  from  thuice  on  the  9tb. 

of  Ocioier  for  Bdriadoea,  hrit.qa  the    10th  of 
[  322  J  November  was   ctqitured  on  the   way ,  tbitbar. '. 

The  merchants  had  paid  ^.135,  pait  of  tlfa- 
freig^  for  the  first  months  -and  also  the  port>-<Jiarges 
and  disborsements  for  the  ship  at  Mad^ra^  Battiiuan 
now  claimed  in  the  present  suit  further  &ei{^t  from  the 
rth  of  September  to  the  day  of  the  ^p's  captuiK,  or  to^ 
Ac  day  wheBdwhadcom|detcdl^deliv>eryat  JCiflEord^ 
or  f rei^t  for  the  goods  delivered  there  at  theusi^ 
rate  <^-CDnveyance,  allowing  tiie  ^.1^35.  But  the  Court 
held  that  he  Jiad  ho  claim  whatever^  .  On  his  part'  it* 
WW  coBnoded  ^t  there  ought  to  be  ui  apportionaent- 
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in  dii»  caaC';  and  the  {rassage  beTore  cited  from  Mifytie^ 
t^ating  ta  »  ship  iost  gtt'Dovery'tiaa  qubteil  as  an  au; 
thorirf  in  his  fevbr^  But  LoAi  Kenyan,  Chief  Justice, 
•aid,'  **  In  lliat  cake  the  goods  came  to  the  merchants* 
*•  handa,  and'the  owner  of  the  ship  might  have  provided 
**  another  ship  to  cany  them  to  Limdon.  In  this  case, 
**  by  the  terms  of  the-  contract,  the  -freight  is  to  ie-' 
^*^  comt  due  at  Liverpool,  an8  therefore  it  canilot  be 
*•  claimed  before."  '  * 

lliese  tfi'o  cases  may  serve  as  a  guide  foir  ihe  con- 
struction of  other  charter-parties  on  the  same  subject,  or 
for  the  framing  of  ^,  charter-party  in  such  a  manner  as 
to  exjn^ss  the  real  meaning  of  the,'  contracUng  parties 
without  ambiguity  (l). 

(I)  A  ship  ms  chartered  from  New- York  to  Maitiniqn^ 
■and  back  to  New- York,  for  the  entire  sum  of  ^4,500,  which 
was  to  be  paid  in  00  days  after  the  delivery  of  the  return  cargo 
at  New-York.  The  ship  delivered  the  outward  cargo  at  Mar- 
thiiqne,  and  on  her  return  with  the  homeward  cargo  was '  eap^ 
tared  and  carried  into  Antigua,  where  the  cargo  was'  libelled 
in  the  Admiralty  Court  and  detained  for  further  proof,  robject 
ID  the  Ken  of  A^ighL  The  ship  retuiiied  to  Mew- York  witl^ 
.OTt  the  cargo.  The  goods  were  apprised  by  thr  Admiralty 
ODort,  and  Mter^ards  on  further  proof,  ordered  to  be  restored 
to  the  claimants.  It  was  held  that  the  contract  was  entire,  and 
DO  Freight  contd  be  recotered  in  an  action  on  the  'charter-partyi 
becanse  the  ship  did  not  deliver  the  tetum  cargo  at  New-Yo^ 
which  was  reqaited  by  the  ezpresB  agreement  of  the  partie*.' 
A  pro  raid  fr^ht  (for  which  the  sctibn.  whfaji  waa  assumpsit, 
K^  brought)  was  doited  upon  anoiber  .gctrBai.  Barker  r. ' 
et^ncHt,  2  John.  Kep-  352. 

,  A  ship  was  chartered  frpm  New-York  to-fit  Domiago^  andi 
badi  to  New- York,  for  an  entire  sdid  payable  in  00  da^  aft^ 
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SO.  By  »  chgrtcr-party,  made  for  a  voyage  from  Lonr 

don  or  Porttmeuth  to  Monte  Video,   and  back  to   some 

port  of  discharge  in  Great  Britain,  with  a  pi'ovision  that 

the  master  should  touch  at  the  coast  of  Africa. 

[  323  ]  for  a  certain  purpose,  if  required  j  the  freighter   . 

covenanted  to  pay  j^.670/fr  month,   for  every 


the  ictDTO  of  the  thip  to'  New-Voric  •  Oa  uriving  tt  8t  Oa&> 
(ningo  tb«  ihip  wu  turned  away  by  a  British  craiser  en  acoonit 
of  the  btoclcade  of  the 'port,  and  returned  to  N«v>-york  witb 
her  original  cargo.  'It  was  held  that  no  freightwas  due; 
not  the  whole,  because  the  voyage  had  not  been  performed  ; 
not  a  pn>  raid  freight,  because  there  had  been  no  acceptance 
of  the  goods  at  an  intermediate  port.  Scott  v.  Ltbby,  2  '3^n. 
JLep.  336." 

A  ship  was  let  to  freight  under  a  charter-party  on  a  voyage 
from  Shields  te  lisbon,  the/night  to  be  paid  on  a  right  delirery 
t^the  vargo.  The  ship  sailed  firotn  Shields  and  joined  convoy 
at  Portsmouth,  and  afier  being  detained  a  month  ofTLymlng- 
ton,  her  sailing  orders  were  recalled  by  the  convoy  in  conse- 
quence of  the  occupation  of  Portugal  by  the  French,  and  the 
charterers  having  refused  to  receive  the  cargo  at  Port^oiouth 
to  which  the  ship  returned,  it  was  unloaded  by  the  owner  of 
the  ship  after  notice  to  them,  and  sold  by  consent  of  parties 
without  prejudice  ;  the  court  were  of  opinion  that  no  freighl 
pro  raxA  was  due.  Lord  Ellenborough  said  the  case  of  \jiiik 
T.  I>yde  has  been  often  pressed  beyond  its  fair  bearing;  biA 
the  true  sense  of  it  has  been  explained  by  my  brother  law- 
rence  in  Cook  v.  Jennings,  7  T.  Rep.  38l„  and  my  brothw 
Le  Blanc,  in  Mulloy  V.  Backer,  5  East  Rep.  316.  Liddarf  T. 
Lopes,  10  East  Rep.  526. 

But  where  by  a  charter-party  a  ship  was  let  to  freight  for 
1 2  months  certain,  and  from  thence  for  a  longer  period,  if  any, 
that  the  charterer  should  think  fit  to  keep  and  retaiD  the  larot. 
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calendar  month  die  ship  ^ould  be  employed  by.him  the 
freighter  during  her  said  intended  voyage  to  Monte  Vu 
deo  and  back  to  her  port  of  discharge,  and  so  in  pro- 
portion for  any  less  time  ;  in  full  for  the  hire  of  the  ship 
during  her  intended  service  ;  such  freight  to  commence 
from  the  day  the  ship  should  be  ready  to  receive  goods 
on  board  at  Portsmouth^  aDd..cud  when  she  should  havo 
finally  discharged  the  whole  of  her  said  cargo  ;  and 
also  to  pay  two  thirds  of.all  pilotage  and  port  charges 
during  the  whole  of  the  voyage,  and  also  two  thirds  of 
all  expenses  of  stowing  the  said  ship's   cargo  at  Monte 


and  Hap  freight  was  to  be  paj^  24b.  per  month  per  t(»i,  being 
^1119.  )2t.  permonlh  eocrasencing  firom  the  24.  September, 
isds,  and.en^;  tuAm  AcAip  JtaaUd  he  rttwmtd  to  the  riv^ 
Thtuitf,  umd  there  by  the  fivighien  declared  to  be  dixharged,  but 
the  ship  was  not  to  be  diKharged  abroad,  though  abroad  at  the 
end  of  12,  months,  but  to  be  dischArged  at  London  ;  and  the 
freight  was  to  be  paid,  2  moolbi  freight  at  the  execu^i»i  o£ 
tlie  charter-party,  2  raontlu  more  at  the  end  of  six  months 
fr(MO  24.  September,  1806,  2  mouths  more  at  ten  mopth^  2 
months  more  at  \A,  montbsi  should  the  ship  be  so  long  employ- 
«1,  and.  in  like  manner  2  moDths  more  at  the  end  of  every  two 
calendar  months  tauil  the  ibip  *hould  be  ditcharged,  and  itumedi- 
nttfy  ufiM  MKh  ducharge  the  balance  to  be  paid  by.  the  freight- 
ers. It  was  held  that  the  freight  being  reserved  at  so  much 
per  month  was  earned  at  the  end  of  each  monlh,  although  the 
times  stipalated  for  paytnent  were  from  4  months  to  4  months, 
and  the  ship  was  lost'before  the  end  of  14  months;  and  the 
postponenicnt  of  the  payment  did  not  create  a  contingency 
whether  it  shonkl  be  paid  at  M.  Hatetodc  r.  Geddes,  10  East 
Sep.  SS5. 

C  5 
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fJdet  !  tuchjnigkt^p^b^.,  mi  fort  chargta  to  trpabi 
«t  tAe  arrivai  and  dadiargt  of  the  ahip  at  her  dettitud 
f9rt  im  Qreat  Brittmu  Upon  this  contract  an  actioii 
«M  brought  against  the  frdgfater,  and  it  vas  aQcged, 
fln  the  part  <^  the  owner,  that  the  ship  took  in  such 
gp«ds  M  PerUtHCuth  as  the  frcig^iter  thought  fit  lo'Iade, 
awi  dien  proceeded  ca  die  visage,  aud  touched  at  the 
oaaatof  if/>ica  aa  icquirr '.  and  in  tu^  praaqcatian  of 
ihe  outward  voyage  waa,  befiwe  her  aniral  at  Mmtt  yi- 


la  the  MOM  chaiter-paity  there  wai  a  claoK  thtt  aa  allow- 
ance of  extn  men  sbouM  be  paid  by  Ae  chaitereTf  and  aficr 
pnt  fufmeut,  "tlM  caaiaa  «(  imA  ■Haw— ct  wm  nol  to  he 

«  fMld  *itil  tka  ih^'s  dMchiege  «r  ralan  fran  bar  ink  iUMid- 
■•  9i  9Vfft,aa4  in  1^  ■■— wrfcr  anj  other  faMign  v^^ 
"TwarH— i"  >>  wMhaM  that  the (h^  haviag  beakleM^ 
tm  htform  btr  Mtars,  thit  loH  WM  within  the  troa  intent  aal 
Meaning  af  the  ebarier-party  a  diidiarge  af  the  ihip  from  th» 
fortbef  praaacation  of  the  adwrtarc  ^ul  eaiplt^mont  in  which 
riw  WH  a^agcd ;  and  upon  that  event  the  rsBdne  (rf  the  extm 
aHewance  became  payable  aa  if  the  discharge  bad  taken  plac* 
by  dienctofthe  charteien  tbeiHelra ;  and  thai  they  matt  b* 
uoderataod  to  have  diMhugad  the  diip  wben  they  coald  by  a* 
pewibiHty  any  longer  employ  bar.  id.  ibii 

'Where  a  ship  woa  let  to  Craigkt  on  a  n^ge  t»  the  Eut  I»- 
dies  and  back,  and  the  owner  was  to  recuK  in  tin  of  fragfat 
liv  the  T<qrage  one  half  of  the  oeu  [wofib  of  the  cargo,  dcdocl- 
iog  all  chaiges  except  iesuraoce,  and  pieniuoi  on  doUars,  at 
which  the  outward  cargo  cmufsted ;  wkI  daring  the  voyaga 
pIMorthftOargowasloMby  thep«riWafthena>;  itw«Md 
that  the  loM  was  to  be  deducted  out  of  the  profits,  and  m  soc- 
Uined  equally  by  the  owner  and  freighter.  Putnam  t.  Voodi 
ift  Mass.  Bcp.  481. 
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«jr0,  Arithout  the  fault  of  the  ownet-,  master,  or  crew,  by 
persons  unknown  wrongfully  seized  &nd  seat  to  London\ 
and  there  detained  for  a  considerable  time,  but  after* 
wards  liberated  and  reitored  to  him,  that  he  then  made 
the  necesaaiy  repairs,  and  having  properly  fitted,  vict- 
ualled, and  matned  the  ship,  gave  notice  thereof  to  <ikt 
freighter,  and  of  ..d  to  prosecute  ami  complete 
the  voyag;e,  hq'.  required  from  him  thenecesea-  f  324] 
ty  directions  for  that  purpose,  but  that  the 
freig^r  refused  to  ^e  any  dkcctions,  or  to  permit 
the  ehip  to  pursue  the  voyage,  and  wholly  renounced  the 
ehartar-partyt  aqd  discharged  tlte  owner  from  further 
prosecutuig  the  voyage.  It  wu  further  alleged  that  th« 
ship  h«d  been  employed  in  the  voyage  twelve  BomiMt 
and  that  -the  freight  thereof  amounted  to  j^.8040  i  tint 
she  would  have  bees  employed  for  twelve  moDths  matt^ 
if  the  freighter  would  have  permitted,  and-  the  freig^ 
thereof  would  have  amounted  to  another  sum  of  ;f  .8040 
imd  that  two  third  parts  of  the  pilotage  and  port  chargck 
during  the  voyage  amounted  to  ^.!Ki  i  and  the  com- 
plaint was  that  die  Treig^ter,  who  had  been  requested 
to  pay  these  sums,  had  refused  to  do  ao.  So  that  by 
tiie  form  of  the  action  the  owner  clumed  to  recover  the 
freight,  &ct  as  due,  and  not  to  recover  damages  agahut 
-  the  freighter  for  refusing  to  allow  him  to  prosecute  the 
voyage  (e).  And  on  behalf  of  the  owner  it  was  con- 
tended, that  as  he  had  done  all  in  his  power  toward  the 
completion  of  the  voyage',  and  the  further  prosecution 

<«)ib«siwt<JMr  dwt  tiwchar-    bvc  fivniahed  a grmiad  br  «aft 
terpartr  oonUined  Hiy  covenant,  on    m  action  for  daiuges.* 
Sie  part  of  thi  ftci^ter,  that  «ould 


■  SeeanteTheHoffiniiig,6Bob.    tbe  HImb,  3  Rob.  Adm.  Sep.  IBO. 
4diii.Bcp.^,cdMsBtP.373.>Ail    qtud  antei  396.  ootK 
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and  completion  of  It  were  prevented  b^  the  rrei^ter,lie 
had  acquired  a  right  to  the  sums  demanded  as  freight, 
&c.  as  fully  as  if  the  voyage  had  been  performed,  and 
the  ship  had  arrived  and  been  discharged  at  her  destin- 
ed port.  But  the  Court,  adverting  to  the  par- 
[  325  ]  ticular  terms  of  the  contract,  wherel^  the 
freight,  &c.  were  made  payable  on  the  arrival 
and  discharge  of  the  ship  at  her  destined  port  in  Great 
Britain,  and  considering  that  the  eiTorts  of  the  owner 
could  not  possibly  insure  this  event,  which  might^  de- 
feated by  the  act  of  God,  and  various  accidesta,  to  which 
marine  adventures  are  subject,  held  this  not  to  be  one 
of  those  cases,  in  which  an  offer  to  perform  an  act,  if  re- 
fused by  the  parly  to  be  charged  by  the  performance,  is 
equivalant  to  performance  itself,  and  consequendy  that 
the  owner  was  not  entitled  to  recover  the  freight,  Etc. 
*1iich  he  clamed  in  this  ^ction  (/).  (l) 

(/)Sm«Af.  (Fiiion.B.Eist.iSr.  eUl  plew  to  irhidithe  FkintHT 

It  was  ui  action  of  covenant,  the  demurred.      Upon  tlie  irguHtcnt 

facts  stated  in  tie  text  were  con-  the  Court  disregarded  the  plcu, 

tainedin  the  Pbintiffa  declaration,  and  ffave  judgment  agabut   the 

I'he  Defendant  pleaded  uaue  ape  Plaiutifr  t^on  tbe  declaration. 


( 1 )  QuestioDS  hare  arisen  in  cas«s  wltere  the  ship  aod  freight 
have  been  separately  iosgred,  and  abandoned  to  the  respectiTe 
underwriters,  as  to  the  party  to  wlioni  the  accniing  freight  is 
to  be  paid,  whelber  to  the  underwriters  on  the  ship  or  on  the 
freighL  Much  discussion  was  had  on  the  subject  in  tbe  cases 
of  Thompson  v.  Rowcroft,  4  East.  Rep.  34-.,  and  Leatham  v. 
Terry,  3  Boi.  &  Pull.  435..  and  in  tbe  case  of  M'Cartby  & 
others  v.  Abel,  5  East.  Hep.  3SB.  it  seems  to  be  decided  that 
the  underwriters  of  the  ship  are  entitled  to  it,  as  an  incident  to 
the  property  of  tbe  ship.  The  same  point  is  strongly  intimated 
by  Lord  EllcnboroUgh  and  Ifr,  Justice  Lawrence  in  Sb>rp  r. 
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Gladstone,  7  East.  Rep.  24.  They  seemed  howerer  to  think 
that  a  distinction  might  arise  between  the  case  of  a  charu^i 
aliip  and  a  leelcmg  ship.    . 

In  Lcaveawortfa  V.  Detafield,  1. Cain.  .Rep.  573.  the  Conn 
decided  that  upon  ani  abandonment  to  the  respetttve  nnder- 
writers  on  iship  and  oa  freight,  in  case  of  capture,  those  on  the 
freight  were  entitled  to  the  proportion  of  freight  earned  before 
capture,  and  those  on  the  ship  to  the  freight  earned  afterwards  ; 
and  said  that  it  had  been  so  decided  by  tbem  in  United  Insur- 
ance Company  t.  Lenox,  which  has  since  been  reported  in  1 
John.  Cas.  377.  and  was  affirmed  in  the  court  of  appeals  in 
ISOI.  In  neither  of  these  cases  does  it  appear  whether  the 
■hip  was  chartered  for  a  specific  sum  or  as  a  general  ship.  In 
Davy  y.  Hallet,  3  Cain.  Rep.  21.  the  Court  held  that  where  ship 
and  freight  are  insured  separately,  an  abandonment  of  the  ship 
A\A  not  carry  with  it  an  abandonment  of  the  freight,  but  that 
they  were  separate  interests.  So  in  Mumford  v.  Hallet,  1  John. 
Bep.  43S.,  the  Court  held  that  where  a  cargo  and  its  profits 
irere  separately  insared,  that  an  abandonment  of  the  cai^  did 
not  prevent  an  abandonment  from  being  made  on  the  policy 
on  profits.  So  in  iLiringston  v.  The  Columbian  Insurance 
Company,  3  John.  Re^.  4P.,  the  Coort  held  Shat  ireigbtisa  ' 
distind  subject  of  insurance,  and  that  a  previous  abandonnjcnt 
of  the  ship  would  not  prevent  the  insured  from  recovering  the 
freight  insured  by  another  person.  But  Kent,  C.  J.  \a  deliver- 
ing the  opinion  of  the  Court  said,  whether  the  abandonment  of 
the  ship  deprives  the  insurer  on  freight  of  his  salvage,  or  the 
hope  of  indemnity  I  need  not  say,  aithough  the  beiter  (pinion  ii 
that  it  doet.  In  this  last  case  the  ship  was  chartered  at  the  en- 
tire freight  of  £1800,  half  payable  at  Riode  la  Plata,  and'half 
Kt  Hamburg  or  other  port  of  discharge.  Whether  this  would 
make  any  difference,  and  whether  the  cases  in  1  Cain.  Rep.  J73. 
;iad  1  John.  Cas.  377.  are  otherwise  diatii^ishablo  ftom  this, 
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or  whether  tha  do<triBe  in  dMm  h  meaat  to  bs  doabtod,  bfift- 
the  reaider's  connderatioo. 

On  sale  of  a  ship  chartered  for  a  porticalar  mj^go,  if  th* 
■hip  be  told  in  the  couree  af  tha  TOf  age,  ihu  dooi  set  tmufer 
the  freight,  and  the  veodee  bn  no  legal  fight  to  reociTC  thm 
frei^  and  demnrm'  due  from  the  firdghter  vpen  tba  chaitv* 
party.    Splidt  r.  Bowles,  10  EoU.  Rep.  270. 
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CHAPTER  THE  EIGHTH. 

OP  GEJTERAL  OS  GBQSS  AVERAGE. 


t.r\A 


Laving  thus  treated  of  the  respective  duties  of 
^e  owner  and  the  merchant,  I  now  proceed  to  the  con- 
uderation  of  a  subject,  which  is  equally  a  duty  of  the 
<me  and  the  other  s  nanely  the*  general  contribution, 
dut  ia  to  be  made  by  all  parties,  toward  a  loss  sustained 
l^  some  for  the  benefit  of  alL  Tliis  contribu- 
^on  is  sometimeB  called  by  the  name  oigmerai  [  336  } 
«Terage,  to  (Ustinguish  it  from  tpecial  tf  partic- 
ittar  average,  a  very  incMrect  e^>resaioD,  used  to  denote 
every  kind  of  partial  lou  or  dapage  happening  eitherto 
Ac  ship  dr  cargo  from  any  caupe  whatever  ;  and  Bome< 
timea  by  the  name  of  gron  average,  to  diitinguish  it 
from  ciutoauiry  average  mentioned  in  the  bill  of  lading 
which  latter  specie*  ia  aometimes  called  also  petty  aver- 
Mf/t*  The  jmncipla  of  thia  general  contribution  is  known 
to  be  derived  from  tiie  ancient  Um  of  S&mfct,  being 
adopted  into  the  Digest  otyuttiman  with  an  express  re- 
c*giutioa  of  its  true  origitk  The  wisdom  and  equity  of 
the  rult  viU  do  honor  to  the  atemory  of  the  atate,  from 
whoM  code  it  low  been  derived,  as  long  fts  maiitisbe 
commerce  shall  endure.  The  principle  of  tJie  rule  hai 
be«b  adopted  by  all  comnuroial  aationa,  but  diere  is  do 
princii^e  of  asH-itime  law,  that  has  been  fiallowed  1^ 
mora  variations  in  practice.  The  modem  ortUnancea  of 
the  several  continental  states  of  Europe  differ  from  each 
dther  in  numy  particulan  relating  to  this  general  con* 
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tribution,  and  the  French  Ordinance  eatabliahes  a  differ- 
ent mode  of  contribution  in  different  cases.  An  enu- 
meration of  these  varieties  would  furnish  little  enter- 
tainment or  instruction  to  an  English  reader :  discor- 
dant rules  rather  serve  to  perplex  the  choice,  than  to 
guide  the  judgment.  If  any  one  is  desirous  of  knowings 
all,  that  doctors  have  written,  and  states  ordained,  on 
these  particulars,  I  must  refer  him  to  the  veiy 
[  327  ]  elaborate  and  learned  treatise  of  Emertgon  on 
insurance  (a),  a  work,  in  which  no  subject  is  dis- 
cussed without  being  exhausted.  Thd  determinations' 
oi  English  Courts  of  Justice  furnish  less  of  authority  on 
this  subject  than  on  any  other  branch  of  maritime  law  ; 
there  being  only  three  reported  cases  of  questions  be- 
tween the  parties  liable  to  contiibution  in  the  lirst  in-' 
stance,  and  very  few  of  questions  between  the  party  so 
liable  and  the  insurer,  from  whom  indemnity  has  been 
bought.  The  work  of  Magetta  contains  a  variety  of 
cases  of  adjustment  of  average,  by  consuls  and  courts 
abroad  and  by  merchants  at  home,  detailed  with  all  the 
tedious  formularies  of  the  notarial  office,  and  the  rainu- 
ttEe  of  the  counting-house,  but  accompanied  by  some 
very  judicious  remarks.  The  most  useful  informatioa 
upon  this  subject  is  to  be  found  in  Mr,  Parti's  system  of 
marine  insurances,  but  as  the  nature  of  the  present  work 
requires  that  it  should  also  be  treated  of  here,  I  shall 
examine,^r»t,  the  cases  in  which  general  ctHitribution  la 
to  be  made  [  secondly,  the  articles  that  are  to  contri-  ■ 
bute  i  and,  lastly,  the  mode  of  contribution  ;  confining 
myself  as  closely  as  possiUe  to  the  authorities  and  prac- 
tice of  our  own  nation,  or  to  those  ancient  laws  and  or- 

(n)  Chap.  13.  sections  39  to  43.    trilmiitn.  Cutting,  General Aierafe, 
Set  altooatheaubjectofth'ia^tp-    tnd  Jeltitan,  in  which  are  m 
ItT  HViIv/(on  InHui-ance  titles.  Cm-    Utirais&omthe  foreign  m""- 
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Aninces,  \i4ucli  an  generally  conudertd  aa  guides  hy 
EngRsh  lawyers  on  subjccta  of  maritime  Uw. 

2.  The  mlt  of  the  Rho^an  law  is  this  :  "  If 
**  goods  are  thrown  orcrboard  in  order  to  light-  [  338  ] 
**  CD  a  ship,  the  loss,  incurred  for  the  sake  of 
*  an,  shall  be  made  good  by  the  contributioD  of  all"  (J). 
The  goods  fBust  be  throvm  OTerix>ard :  the  mind  and 
agency  of  man  must  be  employed  i  if  the  goods  are  , 
forced  out  of  the  ship  by  the  vicJence  of  the  waves,  or 
,  are  destroyed  id  the  ship  by  ligfatoing  or  tempett,  the 
fluettSumt  alone  must  bear  die  loss.  They  mast  be 
-AtfoWR  overboard  to  Bgkten  the  akip'i  if  they  are  cast 
overboard  by  the  wanton  caprice  of  the  crew  or  the 
jnueengers,  they^  or  die  master  and  owners  for  thehi, 
mast  malce  good  the  loss.  The  goods  must  be  thrown 
overiMard^r  the  saie  of  alls  not  because  the  ship  is 
too  heavily  taden  to  prosecute  an  ordinary  course 
tfirough  a  tranquil  sea,  which  would  be '  the  fault  of 
diose  wlio  had  shipped,  or  received  the  goods  ;  but,  be^ 
cause  at  a  mommt  of  distress  and  danger  their  weight, 
or  their  presence,  prevents  die  extraordinary  exertions 
required  {or  die  general  safety.  When  the  ship  is  in. 
danger  of  perishing  from  the  violent  agitation  of  the 
wind,  m  from  the  quantity  of  water,  that  may  have 
forced  a  way  into  it,  or  ia  laboring  on  a  rock,  or  a  shal- 
low, iqxm  which  it  may  have  been  dnvep  by  a  tempest  ^ 
«r  when  a  pir^e  or  an  eaemy,  pursues,  guns  ground, 
and  is  ready  to  overtake  ;  no  measure,  that  may  facili- 


(A)  mg.  14.  3- 1.    Le^  BJiodut    ctntributione  Mrciatur,  quod  pm 
ctretur,  ut,  Bllevsndscnavis^atiB    omoihui  datum  esl 
Jkctua  inerehiii)rM:tiu,sit,oinniiim 


vGoogIc 


376  TS%T  III.     .CHAK.    TIIlv 

tate  die  motion  and  pasMge  o£;  the  «}upt  cmibp 
£329]  reiUy.  ix^uriou  to  «nf  one,  wfao  is  mtentstied  lA 

the  wel&rc  of.  aiQr  part  of  the  ^drcoture, .  m^ 
etery  uidb  ntesBure  tnoy  be  bcuc^^ial  tn  44iEV)4ti  ^ 
ia  such  emergeocies  therefore,  vben  the  mind  of  -^ 
bnve  is  appalled,  it  it  lavful  to  have  recouxsisto.  exeif 
mode  of  preserratioii,  and  to  cast  out  tbft.ggf>d>  ip  .<>*- 
der  to  lighten  the  ship,  for  the  sake  .of  all  (f).  .  fitu,  i^ 
the  ship  and  the  residue  of  the  cargo  be.  s^ved  froip.  thf 
1>eril  by  the  voluntary  destructian  (h*  abaBdnu^cat  flf 
part  of  the  goods,  equity  reqaireatbattheaafatyof  ao^R^ 
should  not  be  purchased  at  the  erpNis«  of  othec^  aovd 
therefore  all  must  contribute  to  the  loss. 

•.  Many  of  the  fareigs  orditwnccfl  (cf)  have  froKO/- 
bed  various  forms  to  be  adopted  with  reapect  to  jett^ 
SOD ;  some  of  them  have  even  named  the  petsoos  to  be 
consulted  before  it  takes  place,  and  have  set  down  the 
phrases  ofconsultation,  and  specked  the  aorta  ol  fftotk 
liat  shall  be  first  thrown ;  and  sowe  authors  have  aiftu- 
scd  themiclTesby  dividing  the  act  itself  into  the  4ev<ei9l 
species  of  regular  and  irregular,  fonnal  and  infonoail  (»}. 
But  th«  rcgulaticxis  prescribed  by  persons  at  ease  in  tjie 

closet  orthe  senate-house  willseldom  be  followed 
[330]  atthe  moment  when  life, or  liberty,  is  iojet^ard^; 
^ ,  at  such  a  moment  every  one  present  will  e: 

■ifith  the  friend  of  yuvmal,  FunJile,  fua  m 
fukherrima  /  and  provided  the  jetuson  have  been  die 
effect  of  danger  and  the  cause  of  safety,  all  writers  agree, 
that  contribution  ought  to  be  made,  although  die  *fonns 

(c)  Jf»UM'jcve,13C(i.63.men-  38.  French  OiiBnanee,M.v.  3.  tsLS. 

tSoned  bIm  in  Bird  v.  Jueacb,  3  Dii  jet,  kK.  1,  2,  3,  &  4.  and  VaS» 

Built  380-  thereoD. 

.   m  Lbvi  of  Qkrm,  ut  8.  tc  9.  («)  See  Emtris^,  torn  L-p.  603. 

Onlin.  of  ^:«ii$,  arl  20,  21,  uid  •  
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tWft  not  bftea  ccnplisd  wkh.  {Vrrima  ddSieiatioii,  if 
'Hmvbethne  to  d^tiberau,  tad  a<4ae  choice  of  the 
lioiTieM  ahtt'iBoct'CinnbitmonK  aitideB,  may  be  |mx>fi 
tif  dieireceMity-md.propriet7  Af  dke  act ;  bvt  ibsy  an 
Hot  die  wth/^  aadtberefere  ougtit  &ot  be  dcflmod  tbe  «wat' 
lid/ proof* {/).  Indeed inthis  cue,  u in  Eji^yodun, 
too  close  *  complmc*  with  fomu  at  a  penodof  mf^ 
spotted  danger  haa  very  jaatl^  excited  a  au^iiciotk  of 
fraud  (^ff),  in  aU  caaea  however,  and  m  all  eoadriea, 
^  ia  justfy  required  of  the  maater  that  he  irmr-  u}>  an 
WttouBt  of  the  jettison,  and  verify  the  aaae  by  the  oguh 
'*eS  hMinelf  and  of  aone  o£  hia  crew,  aa  soon  as .  posuUe  - 
after  his  arrival  at  any  port,  that  tiiere  may  be  no  o^ 
■]^(irtiuUty  to  purioin  ^oo6b  irom  the  ship,  and  then  pre* 
toid  they  weft  east  over  in.  the  daager. 

4.  from  the  rule  thas  ettaUished  by  the  £io- 
Jiaat  vtfieOB  cuvllariei  have  been  deduced.  [331 J 
T^hus,  if  in  the  act  of  jettutKi,  or  in  ordeihto  ac^ 
'Comf^sh  it,  or  in  coflsequesce  of  it,  other  goodaindie. 
•abip  are  broken,  daioaged,  or  destroyed,  the  vahte  d 
these  'also  must  be   iochided  in  the  ySnanl  contribu- 
'^n  (1).     Sof  if  to  avoid  an  impendiag  daaser,  or  to  f«' 

(fi  So  Aecidfi'm  Birk!^ if  oth-  had  been  «  nupstnte  tt  Gmaa, 

■eft -v.  Ptn^frocr,  ISut-Rep.  K.B.  conTenut  vttfc  thU  txi^teK,  h» 

i2Sttt  »A  ta  other  uaes  of  gertcnU  .luul  known  only  fiet  iniUnce*  of 

average.  rejfular  jettison,  aD  of  which  were 

<f >  Biim^n,  torn.  L  p.  60a.cim  Mtpected  of  fhittd,  beouise  tts 

sa.observfttHinof  Tur^OiWhouy*,  (foma  had  been  too  well  obserred. 
thilt  duringiteiyTeirs.iAwtkhhe 


(I)  All  dimage  immedialely  anting  frran  jettison  or  other 
act  of  necesMty  it  to  be  contribated  for,  though  it  happen  to 
perishable  articles  which  remain  in  specie.  Therefore  if  ip 
■cutting  aw9y  apust,  U  be  splintered,  so  that  comwlfich  is  part 
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canpelled  to  talw  rafogt  in  a  port,  ta  wUch-tt  kbs  ■••■ 
fleatiaed,  «ii(l  mto  wlttch  it  onaut  eWo'  wHhaufe-  takim^- 
•tt  a.  put  oCtlie  cargo,  aad.A*  pnHihem  <mn»UghMa 
the  thip  OD  tlus  oceaaioB  hippea  t»  be  kM  » the  higiM  ' 
to^doyed  to  convey  it  to  the  ahore,  diis  l«u  aJM,  faria^ 
ewMiooed  t^  the  Femoral  of  ttae  goods  fiM--the  geaenA- 
Iwaefitf  muit  be  repaired  hy  gmnal  cootrtbutiaD  ;  bof 
i^  after  the  rcawval  of  goods  for  lucb  a  purpose,  the 
Aip  with  the  ramaitring  ovgo   should  uifcwtiMatd^ 
perrah,  and  tba  goods  in  the  barges  be  saTadr  ths  pn»r 
fnieton  of  th«  totter  shall- not  «oDtrih«to  to  the  lea*  o£ 
Ao  odiert,  becaoss  th«  aafe^  thereof  is  not  oinng  ta 
4iac  loss.     So  if  part  of  the  cnrgo  be  ▼QlnntHrU^,  and 
without  fiaiid  or  covaxdicc  ddiirercd  op  to  a  pinac.  b;p 
way  of  compoiittoq  or  raiMO»f  to  ioducc  him  to  spare  - 
the  vesiel,  ^d  dte  residue  of  Ae  goods,  {an  ercat  high-  -^ 
ly  improbable,)^-  if  a  sum  «f  ncNicjr  bt  agreed  to  fa* 
paid  to  a  pirate  or  ekcmy  1^  wi^  of  ransom  rit 
1 391 }  writers  agr«c  that  the  value  of  the  ratisomndl 
muat  ca|atribute  M-this  toss  also ;  bat  if  the 
enemy  or  pirate,  havmg^  oferpowered  "die  slup-,  select^ 
for  htniself  auch  parts  of  the  cargo  as  best  suit  his  puf  < 
posts,  ami  plwidar  the  ship  of  them,  »  this  eaae  Uterc 

(k)  In  the  Dig.  14,  a.  4.  (od  the  mentioBeiliiitbctHL  BesJ^wM,. 

OkkIm,   eh.  S,  irt.  3&  the  rule  IM.  2  FaSn,  KT.    Tet  mm  »«fr. 

it  laid  down  in  general  terms,  but  wtoit,  tit.  30. 
most  writers  confine  it  to  the  CMes 


of  the  cargo,  Mstain  damage,  that  damege  is  to  be  inclodol  in 
the  gCDCTal  average.  So  if  in  removing  and  throwing  oier  any 
part  «f  the  cargo,  another  part'is  injured.  Maggrath,  %C.  v. 
Church,  1  Caiiw's  New-Yoik  Rep.  196. 
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goods  «ms  not  die  price  of  nfirtT'  to  otkenr^i).  Bat 
rMMHB  iatke  one  «f  «aptnre  fajrai  tamay,  ttm  httHf 
baeaotolfaernfafBatof  general  avengsu  thn  (smitT^ 
ftvliyAit  act  puaed  in  dw  twmtf-ncoad  7«ar'  of  Uft 
i^escBt  Ma^e^^B  i«iga  (i),  the  mecHa  of  mjr  tiap  dr 
^ttiduDibze  on  board  tht  sasic  Wkmgia^  10  asf  «^' 
joBtof  dHtaoHttry,  and  taken  by  >*  thft  edfcgdatt  of  WKf 
^Mate  M  -war  iridl  Ma  Majesty^  or  bj*  aDy-penotas  eoi»- 
4*«»HtiBf  hoad&dei  againat  Ida  Majeaty^  Biibjeets,"  it ' 
.  abaeictily  {Hvlltltited  r  add  by  a  statute  made  at  die 
cAmmMKcntTUof  th«  {iment  var(/), foeh  raiuom  u 
pndifldted,  **  nidess  in  th«caseof extreme  Bcceaa{ty|pbe' 
■"  aHowed  by  the  Court  oTAdfldralty  ;"  -and  tdl  contnda  - 
Jar  taoBcaK  floMrary  to  Aeae  atatntts  are  amde  void ; 
and  tfae  pcnon  emering  into  aucK  contraet  ia  subjected 

■Mi  And  not  «ady  «ay  dw'/m  of  gooda  be- 
•atacliM  Bubjoct  of  geaend  coaitribudon,  but  (3^3] 
aHo  bk  aone  caaei  the  txptnte  ituwrred  in  rcla-  -  - '  . 
twK  taduam  (m).  Xhua,  if  it  -b«  ntrcayiry  10  ualade' 
'<]ie  goods  in  order  to  repair  the  damage  done  |o  a  ahip^ 
by  taspeat,  ao  «•  M>  ettahk  it  to  proaecnte  and  oomf4«te 
tkm  voyage*  tt  MHoa  dut  the  czpoiae  of  unlading, 
warefaonaing,  and  re-shqiping  tlie  gooda,  Bhould  be  aua-' 
ttined  by  genenl  cotunbution,  becatue  all  peraons  are 

(i)  Dif.  14.  3.  2.  3.     Kdu  «.  continue  only  Aimng  tke  iofl  wat 

PaBngiim,  Moore,  397.  Sea  32  Gro.  with  JVuiue. 

aclS.uidfKiTif  itillectatlua.'  ,  (I)  *3  Gw.  3.  c.  160.  #•«.  34,  3*.' 

Ifiltmod,  tit.  18.  45  Oto.  3.  c.  72.  »rt.  16,  IT. 

(it)32  0e().3.c.S5.  ThUrtstalM       (n)  Seethe  CavzRjiAOBV,3ft)i- 

if  not  limited  u  to  Ixtt,  yet  the  iaf,  1  Bob.A.B.3S9.«nl  A>Ca«a 

37tk  u^tva  i)llo«»V  ciwuei  of  o.  AbmiWi,  3  Ten  Bq>.    K.B. 

4he33GM.3.  i\6fl.  eoDtaiaodOe  407.    aho    the    ekATiTaniKs. 

#uiiie  piflhibidon,  Ilc.  oT  nuuom,  Jfttuob,  3  Beb.  A.  R.3S7','«tere 

iu4  U£  latter  itatute  wu  mvb  to  this  how  to  b*re  been  adnuttied. 
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■BtetMted  WdmcocecHkidit  bf  tlK  inM«Bfariiw9Htef>M 

tim  oompletioii  rf  Ae^ToyagB.* 

'  6.  llie  rub  meadoiM  j^wiA'  «ify{-t>M  iIb  prteci^ 
cstntdi  also  «etbe  «h^  and  ka  fwnltare :  nnd'sll  4itf 
I  have  hitherto  said  respecti«g  Ac  gooda,  is  -  to  ^  u^ 
dcratood  also  of  the  provialoos,  the  guaa,  the  boat,  «r 
mAee  tackle  of  the  ship;  a  fortiori,  it  is  abo  to-.b« 
andentood  of  goodi  belonging  to  the  owner,  or  masted 
of  the  ahip,  aswellaaofthosebetotigingtothe  Taetcbtaiti 
Emerigon  ilhiatratea  the  case  of  the  boatf  hy'  die  rrf>^ 
tton  of  a  Btrtftagem  practised  by  one  of  his  own  dstm- 
trymeiu  The  master  of  a  French  vessel,  having 'been 
jHirnied  for  several  houra  by  two  frigates,' and  havitig 
also  his  Sight  intercepted  fay  the  appearance  of  two  dth> 
cr  vessris  a-head,  hoisted,  as  soon  as  it  became  dark,  hiii 
boat  into  the  sea,  ftimiBhed  with  a  mast  and  sail,  aad  ^ 
lanthom  at  the  mast-head,  and  tfa^  changed  JAi 
[  334  ]  course,  and  sailed  during  the  whole  night  with- 
out any  light  on  board  his  own  ahip :  in  th^ 
inoming  no  enemy  wfte  in  si^ht.  The  value  of  the: 
boat  thus  abandoned,  was  made  good  by  geoeiU  con-* 
Oibution  (n). 

r.  If  safls  are  blown  away,  or  masts  or  cidiles  broken 
by  the  violence  of  die  wind,  the  owner  alone  auirt  bear 
the  loss  (p).  The  broken  toots  of  an  artificer  brii^^  bo.- 
(Jurge  upon  his  employer.  And  tUs  rule  haa  .besa.' 
held  to  apply  to  the  case  of  a  mEunmast  farokot  in  - «. 
heavy  gale,  by  canying  an  nnuxual  press  of  sad  in  oria 
co-escape  from  an  enemy,  to  whom  a  ship  had  Btruek  (j»)^ 

(n)  JEmmfM,  torn.  L  p«ge  623.    of  fPUtyg,  ut  13- 
(«)  Dig.  14.  S.  2. 1.  uid  14.  3.  '      (p)  Cmiitftmi  v.  IhbirUf  &  Ak. 
* ■"-!•,  not.    «adi>ulbN.&.3i%->     ■       . 
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|>»t  Mother  n— Uiy  "caaap^Bad  hy  ntcaisityT  eat  ha 
«aUe  (;)  from  die  aschoi^  in,  onlcr  to  use  it  jvr  ft  tunvu 
Mr,  «r  if  l»cilt,ftwwr  "^  abmJ—  faM-^Mts  (r\  adU, 
9rr«aMtav  ta  lia^Osn  wid  prvacrvc  ibe  abipv  -  their  valm 
OHMtbc  made  gpod'by  c<utnbutiaa.  ^ 

i.iIaUkc  nUttoKV  (/)  die  damage  volmtuily-  dODeito-A 
lt^psb7-«Wtiiig  its  deck. or  sides  ■it<mler  to  luSitate  » 
yyCiMaiyjettigonr  or  by  runniog.it  on  a  ntck,  «hallow, 
iij^ptrand,  to  avoid  the  danger  c(a  stono^  orofon  cn-> 
f(«}r,  anfl  ^  catenae  of  rccQTeiiog  the  ship,  (fy 
from  tbis  latter  utuation  ;  md  also  tbe  fUat-.  [  SSi  } 
||l^<port  dutiea,  and  otber  chaiig^s  incurred  hy 
tabivg  a  ship  into  a  port  t^  avoid  an  uapeadhtg  RttU^ 
-Wtd  tbe.e^pcme  of  exitraordinary  asaistaace  (te)  fo  pr^ 
^^nre  and  secure  a  ship  from  the  violence  of  a  atorm 
^  Its  entrance  into  tbe  port  of  destination,  are  to  bet 
lUatainedby  a_gcnetal   contribution  (1).     But  the  ex- 

{5)   Birkleii  U  eihert  e.  Pre*-  (l)    Laws    of   Wltbtm,  «rt  5S. 

JTBCW,  1  Eut  330.  '  Jl&ey,  book  2.  chap.  S.  sect.  IS. 

(p)  JUart/iam  v.  Bvlrty,  Klect  and  tet  also  Btaaet,  p.  16$.  and 

M>eioferidence,p.  38..S^.  I4.X  ffe^/wen^  tit.  30. 

%  Mid  £  L  fn)    SfHUy .»  Mten  «.  Ax*,: 

(»)  i)«-.  14.  2.  %  1.  r*«w.  I  £*»*■  230. 


''  (I)  la  cMe"  s  ship  be  voluitarify  stranded  to  gave  tbe  caTg% 
iba  1mm  of  tke  ship  bemines  a  general  average.  Bat  whftre  the 
rii^>  a  imu^ipilarily  wrecked  and  part  of  the  eai^  saved  nd 
part- lo^  no  general  average  ndae.  Emerigon  (Com.  l.p.612.) 
states  tUs  hile,  "  tbeof^ ncr  of  the  ddp  wrecked,  and  tbe  owners' 
ftf  ^le  faeMhuidife  Idstuithe  shipwred^,  bava  w>  right  to  coa^ 
bibution  from  those  who  have  the  good  fortune  to  save  their 
(fleets  i  because  the  loss  that  the  one  and  d^e  other  has  lus- 
taine<^  has  ngt  procored  the  oomnon  safety.  Iba  role  of  the 
iCtil  law  is  Ibe  same.    Amiaie  oavis  damnua,  collatioois  con- 
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ezamination,  4^  ship  b  assumed  ^.  a^  pV^s  to  to 
irortli^tlif  diarg^y  »t  Icftst  the  coq^fary  si^^o^itipn  i» 
not  introduced  into  thq  argupieot :  jwi  why  ehou^  ihp 
merchant  be  charged  in  any  elwpeitqward  ^e  perform- 
a^e  of  a  duty  incumbent  on  the  owqcr  i  What  i»  h^r^ 
o^red,  as  to  wages  and  taaintenan^j  may  pet^apo  ap>t 
ply  also  to  port-chargeB  and  otharc^  duties  of  the  Uk^ 
nature  incurred  on  th^  same  accouflt,  but  .the  i;pader 
will  consider  the  vhole  as  imsupyoited  by  authpli^, 
and  propounded  only  for  the  coaf i^fjratMD  of  the  le«rtt- 

There  is  indeed  «  decision  of  the  Court  of  Kiag'» 
^ench,  upon  the  constructioa  of>a  charter-party,  i^ch 
nay  prt^rly  be  mentioned  in  this  pUce.  A  ship,  char- 
tered Car  a  voyage  to  the  Satt-Jadief.  and  back,  qmmg 


(1)  In  the  case  of  Walden  t.  Leroy,  2  Caine't  New- York 
Eep.  263.,  the  court  decided  that  if  a  vessel  be  from  sea-dam- 
age, as  by  springing  a  leak,  &c  obliged  to  bear  atvay  to  a  poit 
of  neceteity  in  order  to  refit,  the  wages  and  prorisions  from  tbe 
moment  of  bearing  away  to  tde  period  of  sailing  on  her  royage 
af^cr  refitting,  constitute  a  rabject  of  general  average.  Twm 
tbis  decision  Mr.  Justice  IJvingston  in  a  tery  able  and  leatned 
mrgument  dissented  and  adopted  the  doctrine  laid  down  in  diis 
section  by  Abbott.  In  the  case  of  Breed  v.  Slip  Venus,  (cited 
ante,  ISO.  note,]  Judge  Daris  said  "  the  rbodera  and  appraved ' 
doctrine  aa  this  subject  appears  to  be,  that  when  a  ship  is  o-  - 
bliged  to  go  into  port  to  repair,  it  is  considered  Ibr  the  benefit 
of  the  whvle  concem ;  that  the  expenses  of  what  is  actually 
applied  to  the  ship  are  to  be  sostained  by  the  owner,  but  that 
all  other  expenses,  including  unloading  and  reloading  the  car- 
go, anchorage  and  pilotage  are,  subjects  of  general  aretage." 
And  he  cited  Sconberg  to  the  same  purpose. 
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it  leak  iat  sea  on  her  return  home,  in  consequence  of 
•which  it  'became  necessary  to  put  into  the  Cape  of  Good 
Hope,  and  there  take  out  the  cargo  in  order  to  repur 
the  ship.  The  ship,  being  repaired  and  reladen,  return- 
ed home  in  ssrfety ;  ilnd  the  "owners  claimed  from  the 
freighter  a  payment  in  the  nature  of  general  average  to- 
ward the  expense  of  the  repairs,  the  maintenance  of  the 
crew,  and  other' charges  csnnected  with  the  repairs. 
But  the  Court  considering  the  import  of  several  clauses 
of  the  chartcr^arty  to  be  that  the  owners  ahouM  keep 
■the  ship  in  repair  during  the  whc^e  voyage  at 
their  own  expense,  and  being  also  of  opinion  [338  J 
that  the  expressions  used  in  another  clause  tend* 
ed  to  shew  that  the  defendant  was  to  be  liable  to  general 
average  in  the  case  or  jettison  alone;  held  that  upon 
-the  constiuctiouof  this  charter-party  the  plaintiff  was 
not  ctmtkd  to  recover  any  thing  for  the  e^xinses  thus 
incurred  at  the  Cape  (o). 

9.  With  respect  also  to  the  wages  and  maintenance  of 
the  cxcw  during  the  detention  of  a  ship  by  the  orders  of 
a  sovereign  power,  contradictory  opinions  are  to  be 
found  in  the  works  of  writers  on  this  subject  (Ji).  Some 
auAors  have  taken  a  distinction  between  the  case  of  an 
embargo  in  the  lading  port,  and  the  arrest  and  detention 
■Qi  a  ship  during  the  course  of  the  voyage.  The  French 
Ort^ance  provides  for  the  latter  case,  by  declaring, 
that  if  ihe  ship  be  hired  by  the  months  the  charges  shall 
be  reputed  general  average  ;  but  if  hired  for  the  voyage^ 
the  owners  alone  shall  bear  them  (c).  The  reason  of 
^a  regulation   is  not  easily  discernible  (tf),  and  it  is 

.(a)  JaektonSi  another  v.  Char-  (c)Lir.3.  tit  7-    J>M.ivaritt. 

jMct,  8  Ter.  Rep.  S.  B.  S09.  art.  7. 

ib)   Emerigm,  torn.   1.    p.  631.  (</)  But  aee  PeMer,  Ch.  Panic, 

gffiet,l6S.  avia.  65.  ErKrigm,ttiBt.l.  p.  539. 
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ia  express  contradicdo^  to  t^  spirit  of  MuMherartfeUof 
the  same  Or^iaanc^  on  the  stdijoct  of  &«ight  («).  Ir 
l^e  before-mentioped  case  of  Da  CottQ  v.  ifnvnkemf 
Mr.  Justipe  fivHert  speitking  of  this  espcB«e  qf  wage» 

and  pn>visioii8  during  the  det^tios  of  a  abip  by  - 
[  339  ]  embargo,  says,  "  the  Court  Hm  said  that 
"  these  charges  shall  iall  tfpoo  the  ownert  tml^t 
*'  and  the  freight  must  bear  them."  And  this  case  doe« 
not  seem  to  fall  within  the  principle  of  the  Sio^ian  kv» 
because  here  tihe  delay  does  not  proceed  from  die  act  of 
the  master  or  persons  belonging  to  dke  tl^  ;  nor  »  it 
for  the  general  benefit  (j). 

(e)  Ut.  3.  tit.  3.  DuJHt.  «rt.  16. 


( I )  In  an  action  brought  oo  a  policy  of  ii 
it  was  drdded  that  the  ch^terer  was  not  entitled  to  ncorer  hit 
extra  expenses  in  consequence  of  a  detention  by  ambargov 
'  though  be  iiod  biipd  the  reese]  by  the  moQib ;  and  that  inch 
Qxpeascsare  not  the  subject  «f  general  ctrntribuUon.  Penny 
&  aqother  v.  New-York  Inaurance  Company,  3  Paioe's  Ncw-r 
York  ftep.  155.  Tt)e  saine  decisiojs  fas  had  ia  Jones  t.  In- 
wrance  Company  of  North  America,  4  Sail.  Kep.  246  j  and 
held  also  to  apply  to  detention  by  quarantine.  Kingston  r. 
Girard,  4  P«ll.  Rep.  274.  But  in  Sharp  y.  Gladstwie,  7  East, 
Rep.  24.  under  page  36.  l^rd  Ellenborough  on  the  argumeiH 
seemed  to  consider  that  the  wages  and  provisions  which  were 
charged  during  the  detcation  in  that  case,  [which  was  under 
the  Russian  embargo,)  were  subjects  of  general  average,  but 
afterwards  the  court  decided  ihat  they  were  charges  upon  the 
ship  and  freight. 

But  wages  and  prnvisions  daring  a  detention  qfier  eaptwe 
form  a  general  arcrage.    Capture  is  9  disaster,  which  happens 
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la  {i«r  thff  additiMMd  eSpenM  of  ^  mgn  ttd 
-pMliitAiwice  <^the  crew  iapured  iRlule  a«Iiip  hM  been 
wMttfig  fc  c<mvoy,  geneial  contcibutitm  hm  aomg^vat* 
.J>M9  claimed ;  aod  three  decisioas  of  tl)«  dUhrent  Cauctfi 
in  lb/ibH<^<oo  tfaM  subject  are  relUed  ^  .i^r(iJ0f«lf0i  (/% 
vhMli  WMU  vcrthf  af  notice  in  thia  pbce.  I»  tb<:  6rK 
£«e«^e.iBMteriof  «geaeKaI  ship:,  «^dwaf)WEaa«d,tuiA, 
badlatttn  of  marque,  tuid  wfu  bound  to  «eTetsd  Itatian 
porta,  dtvwg  ^-war  between  tbe  JMttcA  and  i^nmcA*  kuve 
paMic  QBtice  «f  hn  inttnuen  to  JMclve  cooda,  and  to 
Mil  for  tbRSf  jMMs,  without  cb«  coofii^  of  oApr  ^ipa. 

{/)  Syjiheri/iack,  QveitlmKf  Jam  FrrvaH,  lib,  4.  C«p.  25, 


witbDot  thft  &o^  at  dte  ownec  of  the  "goodi  or  ship,  nd  by 
aop^ripr  .force,  and  expense*  incuired  is  consequence  of  it  are 
for  the  co|9qw  benefit  of  all,  and  it  ia  not  eaiy.  to  aasign  a 
reason,  therefore  why  they  should  be  borae  by  one  of  the  par* 
ties  in  misfortune  lather  than  alL  And  so  are  the  judgments 
of  the  moat  enlightened  aations,  (jeaveavorth  t.  Delafield,  1 
.Caine"»  New-York  Rep.  573.  gee  also  Speyer  t.  The  New- 
York  Insurance  Company,  3  John.  Rep.  68.  and  Kingston  t. 
Girard,  4  Dall.  Rep.  274. 

Howerer  where  a  vessel  was  captured  and  nflenoardt  relented, 
but  a,  part  of  ibe  cargo  was  condemned,  by  judgment  in  a  court 
of  Vice- Admiralty,  from  which  judgment  on  the  cai^o  an  ap- 
peal was  made,  and  pending  this  the  master  being  unable  to 
procure  the  requisite  security  to  prosepule,  compromised  with 
the  captors  and  paid  a  sum  as  a  ransom,  it  was  decided  that  the 
sum  so  paid  was  not  a  general  average)  but  most  be  home  by 
the  cai^  ^one,  it  not  having  been  incurred  for  the  benefit  of 
the  ship,  freight  and  cargo,  but  for  the  latter  only.  Vanden- 
Iwavel  V.  United  iQsnranoe  Company,  1  John.  New- York 
^p.  4oa. 
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Having  received  a'  cargo,  he  aet  sail  under  convoy  i^  a 
ship  of  yrir  destined  for  Portamovth,  entered  with  her 
the  harbour  of  that  place,  and  there  waited  a  whole 
year  tar  another  convoy,  under  which  he  sailed  to  CaiBz ; 
and  there  waited  a  second  year  for  a  tiiird  convoy,  under 
wUdi  he  sailed  to  Jialy,  and  delivered  )iis  cargo  there'. 
Under  these  circtimstances  the  master '  sued  the  mer- 

chantsfor  general  average,  and  obtained  a  decree 
{^l!tO]ia  his  favour,   which  was    ctftifinned  by  one 

Court  of  appeal,  reversed  by  a  second,  and  at 
last  finally  afinped  by  die  Senate,  of  whif^h  Ihe  learned 
auAcMT  was  then  a  member ;  against  his  opinion,  and 
agiunst  the  general  principles  of  law  on  this  subject,  and 
against  the  particular  engagement  made  by  the  master 
on  tllh  occasion.  Hits  judgment  appears  to  have  been 
dlsafiproved  of  in  SoUand;  For,  in  another  case,  whicli 
happened  soon  afterwards,  where  five  Dutch  vessels 
coming  from  Surinam,  and  learning  on  their  voyage 
that  a  war  had  broken  Out  between  the  Dulch  and  French^ 
put  into  Plymouth^  and  there  waited  for  convoy ;  which 
case  also  went  through  all  the  same  tribunals,  the  Senate 
decreed  against  the  dum  of  contribution.  A  thirii  case 
happened  soon  afterwards,  in  wfaicli  the  same  four  Couits 
successively  decreed  in  favour  of  the  claim  (g).  But 
of  this  the  circumstances  were  very  different  from  the 
two  former,  and  such  as  seem  to  warrant  the  judgments 
pronounced  in  iu  It  was  the  case  of  a  ship  freighted 
from  Amsterdam  to  Cadiz,  with  a  stipulation  to  sul  with 
convoy  either  to  that  place  or  as  far  as  Lisbon.     The 

(ff)  Pot  the  Bake  of  those  who  eign  csae*  ■  period  of  nearly  tnoi 

complnin  of  delair  m  the  idminii-  yeanelajiscdbetweentlicjtrttKtd 

trMkni  of   justice  in  this  coun-  the  but  sentence;   in  the  teaiid*. 

Ut,  it  iii«y  be  proper  to  mention,  period  of  nexrly  fen  yean,  and  a 

ttut  in  the  brt  ofthese  tijree  for-  the^rM,  of  almort  aixletJi  jea«. 
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■faip  ftCcortUq^r  sailed  under  convoy  of  a  Utaa  of  war, 
in  Gompiuiy  v^th  several  other  vessels,  and  wlicn 
became  near  LUboitf  fell  in  with,  a  floe  t  of. 
privateers,  by  which  some  of  the  other  veaieb  [  d41  ] 
were  cEqtturedyaod.the  ship  in  9^eatiii)i  putiato 
Lisbon  in  obedience  to  a  signal  from  the  naa^  of  war,  aftdr 
there  waited  six  moqtha  before  she  ngnli  safely  propeeti 
to  Cadiz.  In  thij  case  it  is  to  be  observed,  tha^  thp  master 
put  into  port  to  avoid  an  extraordinary .  and  isapendingf 
peri],  and  not  merely  aa  a  miuter  of  general  caution  to 
avoid  the  ordin^iy  dangers  idways  acflompanying  a  sute 
of  warfare.  And  the  expense  thus  incurred  appears 
perfectly  analogous  to  the  cases  of  jettison,  and  to  fall 
within  the  principle  of  the  RhocUan  law.  For  in  this 
case,  as  the  learned  author  observes,  it.  is  clear  that  tkcre 
was  a  present  and  impending  peril ;'  and  it  is  clear  also^ 
that  the  voyage  was  delayed,  not  by .  any  accident,  but 
by  desigo^  in  order  to  avoid  the  penlt' 
.  tl.  The  Ordinance  of  the  Manae-Tffwtu  also  mem- 
tioDs  as  an  object  of  general  average  the  e^enae  <£ 
liegljng  mftrinera  wounded  in  the  defence  of  the  ship 
agayist  the  attack  of  pirates  (Ji)  :  Z  have  ab«ady  men- 
tioned the  provisiQns  made  by  the-  legislature  of  this 
country,  for  persons  of  this  deqcriptioa  (i).  On  the  cx- 
pdlise  ,af  repairing  the  injury  done  tl>  a  ship  during  a 
CQpibftt,  foreign  writers  differ  in  o{unioB  (Ji),  Tlus  seems 
to  fall  wi^n  the  class  of  expenses  incurred  for 
the  gener^  safety :  but  I  do  not  find  any  author-  [  343  J 
ity  in  the  law  of  £n^/iin^relating  to  it<  In  the 
Guidon'i  an  injury  done  to  the  cargo  by  the  shot  of  can- 
non, is  said  to  be  a  charge  upon  the  merchant  only  (/). 

m  Art.35.  deHAvui«B,wrt.3.auR.144.&lM- 

(j)  Put  3.  cj>.  4.  Mct  12  &  11    Emrrifini,  torn.  1.  p.  638. 
It)  3  Valin,  168.    Pttikr  tnit^        <'}  Ctt-  5.  irt.  4. 
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ts.  B7  die  law  of  most  of  the  cpatiiuatil  lUttlanB  oi 
Europe  the  layay  done  by  one  ship  to  another,  or  to  it» 
cargo,  without  fault  in  the  peraoas  b^ong^i^  to  either 
shipf  is  10  be  eqiftUy  home  by  Ae  owti«ra  of  dio  nM 
TCSseU  (») ;  and  Ais  dflctrine  i»  advaaMd  by  foji^  fct<* 
ogn  writers  ;  it  therefore  becomes  naeeosary  to  Ttfaserre 
here,  that  l^  the  Uar  of  Engkmd,  ia  tbe  c^e  ofi  damage 
hiipF*n'iig  ID  tiuB'Uaiuier  either  to  sh^  or  cargOf  hf 
mere  miafbrtune  and  withcwt  fault  to  any  one,  the  jnto- 
prietorB  of  the  abty  or  ca^go  injured  muatbear  tbein  owa 
loas  (a).  I  hare  atreaiiy  mentioned  that  soch  a  misfef- 
Sme  ia  csnaidered  aa.  a  |>eril  of  the  sear  And  ia  this 
reapcct  tfae  taw  of  Engkmd  agrees  with  the  Ci>^ 
Law  (p). 

IS-.  Hitherto  we  hare  conaickred  the  loaaos,  which  a*e 
to  be  conqtensated  by  genetal  conoributioii,  aa  bdng  «h« 
price  of  saicty,  but  this  is  not  to  be  uBderstood  <^  abaa- 
hite  and  perfect  salb^,  by  arriv^  and  deliveiy 
■«t  the  port  ot  destimtio*.  If  temporary  sofe^  [  MS  } 
be  Attained  by  the  loss  t  if  the  ship  surviye  the 
storm,  or  escape  the  eaciny,-aad  be  afterwards  caatawo^ 
by  BSOthOT  lcnape<t,'Biid  goods  be  saredfroBa  the  wreck, 
liie  clear  vahie  of  the  goods  so  saved  yiust  be  contribu- 
toty  to  the  original  loss,  bcoause  without  that  \oib  crtitt 
this  dinunished  v^e  would  have  had  no  existence  (jft). 

The  idiandonmeat  of  goods  on  these  occasiotiE,  d- 
though  done  l^  the  act  of  tnan>  is-  not  eonsidered  to  bp 
so  far  voluntary  as  to  divest  the  property  of  the  mercbatit, 

(nVOidin.  of(WrDB,ut,  Wof        (n)  &atkecMeef.Byferv.A«(- 

WuOtg,  Irt.  26.  50.  67  &  70.  Frmch  er,  mute,  chap.  4.  oftbis  put,  iect  S. 

QnBntaux,}aT.X^7.  D*>.Avariet,  '    (•).£«'.  9.  3.  30. 
■rt.   11.    and  F^ia  thereon,   uid        (/<)  Dig.   14.  2.  4.  1.    TiiaBitf  i* 

%n;»rsbdt.  QuM.  Jw.  Prio.  Ub.  Peckaaa,  p.  344  250. 
4.C.  I8,W,20fc31. 
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«ftdlltt'k^Alte««(tHy  ^eMDb,*lul  Inay  Etid  aifd  ftave 
Afeih :  Ink  flAAiuth  ptrittn  the  Aibithtiiit  mft;f  i%cltim 
Hxwa  Ml  iMi^iWetlt^f  «aW&gt  ^f)  j  ttnd  if  h«  is  aMeto  db 
«0,.ttelrrie«'Vti}Be  Is  W  b«  Mdlkcte^  ftvfi  Ac  «Mtrt» 

ttMniW  (r),  AU  V^Mi  Ml  cbtirA  «Klp  th  Hfc^  M  frci^ 

pKliA  oC^UAm  pt!ttam  iH^oUt  hi*  dMSebt  i  from  Vlftncfe 
i  e^prdiead  4t  *m  JMIAW  tilftt  it  gootN  Ao'  wrcmgftiliy 
Odp^lMaltcftral^caMitt^tAimMdtblig^eTithev^ssel^ 
Air  HMKlbuM  tfti^am.'  in/ghi  iiM  td  dnKrilitKe  to  the 
IMM. 

Tile  rtetieh  dMinabcfe  la  ekpKH  terihs  eit< 

itfMrM  tIpMl  A«  A^S  Ot'  th«  SMf)  <>]  t  tutd  ^ 
MtrtsPul(l'^iT«lliitipniefii:efai{Hi«CDti6tTyC0-  'G«)^ 
•S  StdlraJI  m^f  iti  TAknf  tiOiti  bbtfrUfct  tHti  ditaageifaenli 
4f  A*  Vti4ft«I^  ud  e)EC«{>t  iii  ea^M  #here  tiaii^e  iaxy  haf  rf 
MOOtldiMd  fla  prWictioe,  the  inaMet-  ought  ilot  to  «o'^ 
4iMft  Aei«  Wkhotlttftb  cbnstAie  lyfOU  axMrnUi  (i) 

(^  ^.  U.  9.  3^  S.  fc  14,  a  8.  Ml^-S-^fi-Svtit^iitiai 

id  Tucker  D.  Cappei,  2  ftoU.  H£p,  {(j  So  proved  in  the  causes  oi 

4M>   ■Jm.'IVkiet  BtMUUte  «M  t*^  »  iumt  V.    roHAr   Jl^ 

tte  proprietor  of  (he  goods  may  Ouildh>ll  Sit,  bqftre  LardHOe^t 

VHtf  rtft  -rttott  6f  tw>T**  Bplnit  afriji,;^-^,  Cti.  i.  Dec.  1803,  and  of 

flKflndn'.                          .  |k)«iiftMtc  fir  MMair.n.JMMyb0| 

(r)  Jnw;  cliH».  1.  of  tlus  part,  fore  Chatsim,  J.  a  »hort  tune  be- 

«a  a    &■  Owa.  of  IIMtty,  >tt.  ioM. 


(I)'  G<i6^  ibi^ed  (HI  deck  add  tost  by  jettiBon  are  not  en- 
ihM  t»  the  btwfit  of  (;«fMnl  aiwage.-  Smhh  It  «lltflrs  r. 
Wright  8t  others,  1  Caine'a  New-York  Eep.  it. 
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14.  bi  the  BECOMD  i^ace  let  us  consider  ^  artkle^ 
that  are  «>  tontribute  to  make  good  these  losses.  And 
these  are  all  merchandize  conveyed  in  the  ship  for  die 
fOrpatea  of  txaffick,  whether  beloQ^g  Vo  merchants,^ 
pauengen,  to  the  owner,  or  to  the  master,  of  whatev- 
er kind,  and  however  small  hetheir  wei^t  (ti)  in  cotn- 
parison  to  their  value  (xy.  Forthe  c<»tribntion  is  madr 
iiiot  on  account  of  incumbraoc^^o  the  ship,  but  of  salet^ 
obtained.  Therefore  in  this  countiy  bullion  and  jevela 
contribute  according  to  their  full  value  (y). 

For  slaves  also,  who  arc  conudered  as  a  sppcies  of 
merchandize,  their  proprietors  must  contributp 
£  345  ]  according  to  their  value  (z)  ;  aiAuxa^  this 
dreadful  ttaffick  has  not  extended  so  far  aa  to 
authorize  the  casting  of  these  unHmppy  pervMu  into  tfas 
sea,  and  mafcing  their  loss  an  object  of  contribution  (c^ 
But  as  no  estimation  can  be  inade  of  the  value  of  the 
UCe  of  a  free-man,  neither  passengers,  nor  crew,  are  to 
aAotribute  for  their  personal  safely  (i).  Neither  in  tlus 
country  do  the  wearing  apparel,  jewels,  or  .other  tlunga, 
bel<»ging  to  the  persons  of  passengers,  or  crew,  -and 
tfdten  on  board  for  their  private  use,  and  not  for  traSck, 
eontrilmte  on  these  occasions  (tQ.  And  Emerigen  m~ 
fbims  ti>  that  the  same  practice,  prevails  in  Fraxce,  jbI- 
diough  the  Ordinance  of  that  countty  has  not  exenapted 
l3iese  articles  (</).     Both  the  ship,  and  die  fireig^  gun- 

(u)  IHg- 14-  2.  3.  2.     1  Magaa^  (a)  Etaerigm,  torn,  1,  p.  610.  646. 

p.  62,  63.  Ewnifwi,  torn.  1.  p.  S39.  lb)  Dig.  1*.  3. 2.  a 

{x)  IjM-d  Ktam  adinits  thii  rule,  (c)  1  Magemt,  p.  £2. 63.  But  hf 

but  cunti'uvcrt*  its  propriety,  and  the  Citi!  llaa  (he  rule  wu  other- 

oontendB    dut    tbe    cantnbutim  wise,  Hfg.  U.%  3.  3.  uid  a  ww- 

ahould  be  Recording  to  -aeiglit  and  traiy  rule  is  *1bo  laid  down  in  tbe 

iKAvalve.-    JPrinciplet    i^Egvitsp.  GuKl«i,cli*p.5.Btt.36.UpCinvlili^ 

116.  I  cinnol  tbiiik  his  arguments  hotrever  CUroe  obaervei  ttwC  thn 

satUfactoiy.  Oi-dinances  of  different  Btsteaviry. 

(s)  1  ilKiymu,  p.  63,  fil             -  (rf)  Tom.  1.  p.  StS,  Bte. 

(i)  ily.  14. 3. 3. 3. 
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•d  in  die  voyage,  are  now  every  where  contributory,  al- 
though fbrmerty  in  -some  countries  contrUtution  was 
Aiade  for  the  value  of  one  only  (e).  But  the  ownera  do 
not  contribute  for  the  victuals  or  ammunition  of  (he 
ship.  In  France,  and  ntany  other  of  the  continental 
atates,  contribution  is  made  in-some  caaea  forthewhol^ 
in  others  for  a  moiety  only  of  ^e  value  of  the  ship  and 
of  the  gross  freight  (e)>  ■  In  this  country  the  owners 
«ontribute  according  to  the  value  of  the  ship  at  the  end  of 
the  voyage,  and  the  clear  amount  of  the  freight 
or  earnings  of  die  voyage,  after  dediftting  the  [346} 
wages  of  the  crew  and  other  expenses  of  the 
voyage  (1).  The  mariners  do  not  contribute  for  their 
1.  1.  p.  648,  &c.  and 


(I)  In  cases  of  jettUom  the  same  rule  in  respect  to  the  value 
•f  the  ship  and  freight  in  calcala^g  their  proportifliu  of  the 
contributions  teemi  adopted  in  the  Stale  of  New-Ywk.  And 
where  a  freight  pro  ntA  only  hat  been  earned,  that,  and  not 
the  freight  which  wonld  hare  become  due  on  delivery  at  Ae 
port  of  destination,  has  been  adjudged  to  be  the  correct  valua- 
tion. Maggrath,  &c.  t.  Church,  1  Game's  New-Yorlc  Rep.  190. 

But  in  cases  of  genertf  dvert^  on  detantiowq^  W^Mrv,  a 
diflevant  raid  has  been  adopted  in  Ifew^ York.  For  in  such  case 
the  coBtribntioD  has  been  apportioned  in  the  following  maimer, 
viz.  on  the  cargo  vdned  at  its  first  cost  and  charges  at  the  port 
tof  departure;  oathe  vessel  valued  at  foui-fifihs  of  her  actual 
Vahie  at  the  same  place  excloiive  of  outfits ;  and  on  the  freight 
atone  half  the  gross  amount  payable  in  tbe  event  of  a  luccesv 
ful  performaocG  of  the  voyage.  It  is  admitted  that  thit  rule  is 
in  tome  degree  arbitrary ;  but  it  is  oaDsidered  on  dw  whole  as 
eqaitable  as  any  that  can  be  adopted.  Leavenworth  v.  Delafield, 
»  OwK^f  llfew-Y<Hrk  Bep.  J>7S. 
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vages,  «FC^  in  the  swa^  itisMlw:«  of  the  «uwqr.  «iS 
the  sh^  (/)•  In  this  uwtuice  l)wf  ftW  qe^aqed  Iff' 
amtxHivifi  ia  ob4^  to  encourt^  leusWice  ^  in  «tfwr 
ia^tanEcs  tljey.  ur&  exempted  fK«m  cQn^pibuticn,  lavt  tb* 
^prehension  o£  persoaal  low  should  reatsam  di^en  bioatr 
tbee<gW<»oPO^tbeinem9i:q»Boece»6aiy-togeaM«t«nlrt|yi 
apd  the  pepl  u4  eztmordhwry  hardships  oodwtd  I9 
^em  on  these  disMtroMa  occasioQSsW^  ^tfitle  theik  tft 
4it  exemptjoo  firsBi  funher  distreu. 

1  J.  LASTLY,  as  tOi  the  mode  of  coBtritwtiotw     ^fFtkft. 

Civil  Law,  the  gokds  sasl  overboard  wece  vahwd  •aljK- 

at  their  iRyoice  pric«  qk  pnme  cost  (g-).     Jk,  praotico    - 

forracriy  prer^iled  ia  tMs  country  to.  adopt  this  ▼alm:< 

tipo,  if  the  1q43  happened  before  half  the  voya^  was 

performed,  but,  if  it  happened  afterwards,  then  to  value 

'  the-  goods  at  iita  tiear  price^  which  Aey  would  haw 

fetched  at  the,  pUce  of  'de^warion  (A) ;,  and  this  i»«c- 

taf»  ^  evBts,  in  many  pUc^  abroad  (ij ;  but,  hsro  th» 

]fiat  v^laatioq  i^  nmr.  adppted  i»,9)l.caw8,.«hcx» 

[  ^7,  y  tjts  ayesage  tft  adjustqd  after  tins  staphs,  aravak 

a£  A»  ploca  of  destioation,  aad'  appem  l^st  to 

{/^  Emerifon,  torn.  1.  p.  S42.  contribueradebere  MUiit.'*-i>(f,  !♦. 

JVaMcAOrcliiiwice,.U».3.tit.4.Z»r».  i  3.  3. 

io,i/ef»  (fe.  maichi;  art.  20.  and  Fit-  (j-)  J>i>.  U.  2.  2. 4. 

AltJlIn'eo^,whoaiTl^stingcollltFuc.  {h)  Malgneipxge  tlX and '.Hbl- 

tjon  to. the  word  o/nim  in  the  acn-  hg,  book  2,  clmji.  fi.  WX^U  6.    W^-* 

tencc  "  Bi  uavis  a  piratis  rcdcmpta  ti-eoil,  tit.  21. 

•it,  Sflrviug^  Ufiliiu,  Labeo,  aoaiei  (>)   Emerigant  toUt  1.  p.  CMt 
r'W'Mu*  HI  J'eckiiin^  p.  2». 


%it  thisrideajpplie&.«nly  te  casea.of  c^rtufe-  AnJ  i£aatBpk 
be  so  ipNch  injured,  by  t))e  peTi)«.of  thfi'aiiKai.tp  nendn  ib  upr. 
cessary  to. sell  b^  abroad,  the  amount  ^  artmUy  iwiil  hnnl 
jEfie  sold  for,  is  the  *alne  fon  which  she  oonlributeMn.  a. 
avfiage,  and  not  the  foar-fiiih»  of.ber  origiiral  vals^  ss 
ef  csptwAi  Sell  T.  Smith,  a  Jota.  S^  9 jL 
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atn*9  -wA  «b«  Datme  of  tbo  nb^  (^) ;  far  dthooj^ 

M  betWMathc  pn^ietor  aad  thei  inutet  oi  goodk,  the 
f]rfia«- «0^  tft  Ac  wi^r  vdHe*  die  canCBaet  oi  mmirw 
Id  that  CSM  tafias  »  coMrac*  (rf  indnDiii^  aguaat  teaa, 
«Mi  Biot  a  coBtcsct  fer  Ac  BMunl^  of  gain?  ^et  n  I'w 
i;«H  eqiuty  uqidres  t^at  ths  penea^  wins*  toi»  ho* 
prQCUBcA  the  urivai  ol  "Skk  ah^  at  ika  ^ace  ef  ^slina^ 
1MB,  AibiM  be  pkccd  iL  tbc  bsm  «nKtiiati  mdk  those, 
wiiose  property  h^  arrived  at  that  place ;  wlocb-  caw 
only  be  done  by  considering  hU  goods  aa  having  arrived 
there  ajso.  But  if  the  ship  in  conscience  of  any  mis- 
fortune to  be  sust^ed  hy  general  average,  be  compelled 
tp,  return  to  iu  lading  port,  and  the  uretagtr  be  imme^ 
ately  adjusted;  in  thb  case  the  goods  Only  contribute  ac- 
cordng  to  the  iaveice  price :  for'  die  price  of  sale  tr 
HBJEnown.i  And  witb  regard  to  the  loss  of  maats,  cabh«^ 
«ad'  other  furniture  of  the  ship,  aa  the  nev  ai^cbs.  pur- 
posed wiH  in  general  be  of  greater  value  than  the  arti>- 
t3itv  lost,  it  is  usual  to  compound  the  (tiflerencc  by  de- 
ducting one-third  &on  the  price  of  the  new  articles.. 

K;  Supposing  therefore  aj  general-  average  ta  be  set- 
tled upon  the  ship's  arrival  tf  the  port  of  destination,  ac- 
cording to  the  principles  before  advanced,  it  is  necessary 
|n  the  fiist  place  to  taltc  an  acconnt  of  the  sever- 
al losses,  which  are  to  be  m^de  good  by  contri-  {  348  } 
faitdon :  in  the  secend'place,  to  take  another  ac- 
count of  the  value  of  all  ^e  articles  that  are  to  contribute^ 
in  whi<^  must  be  included  the  valu«  of  tfie  goods,  &c 
thrown  overboard,  for  otherwise  the  proprietors  of  those 
goods  will  receive  thejr  fuU  value  and  'pxy  nothing  to- 
ward the  loss.  But.  as  this  will  be  most  easily  under- 
atood  by  an  example  in  figures,  {  propose  the  following 

(*)Iti*s]K>  tbenileofthe  Ordnunce  cf  mthor,  art.  3tt 
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cue ;  wliereui  die  rcftder  will  si^pose  that  it  became 
necessary  ia  the  Dowtu^  to  cut  the  cable  of  a  ship  des- 
tined for  ffufti  that  the  ship  aAerwards  struck  upondte 
Gaadwiiij  which  compelled  the  master  to  cut  away  hit- 
mast,  and  cast  overboard  part  of  the  cargo,  in  which 
operation  another  part  waa  injured  ;  and  that  the  slup,- 
being  cleared  from  the  sands,  was- forced  to  take  refuge 
in  Ranugate  harbour  to  avoid  the  further  effect*  of  tW 
storm* 


AMODirT  o*  LoiiB*. 

Goodi  of  A.  cut  orerbotrd 

Damage  of  the  goods  of  B.  ?    , 
by  Uie  jettisoii  ....      J   ' 

Freight « the  goods  cut'   5    , 
overboard J 

Price  of  a  new  ohle,         -S 
anchor,  and  mist    •  300  >   '. 

TuAaiA  oneJlilrd      -     1003 

txpeiiBe  of  bringing  the      > 
ship  otr  the  aiindi  .  .        ( 

Ktotage  and  port  dutiea  go- j 
ing  into  the  harboor  and/ 
out,  and  commission  to    >   ] 
the  agent,  who  made  the  V 
disbursements  .  .  -  .       J 


Total  of  loMCB  1,1 


Va.LDC  OT  a,«TteLmt  ra 

£: 

Good*  of  A.  caitcrretboatd  .   5US 
Sound  value  of  gnodt  oT'^ 

B.  ded^ftiiv  freight  ^  \Jiai}' 
and  chages  .  .  -  .  .    j 

ttoods  of  C. SMr 

Of  D. %00D 

Of  E. 5,000 

Vdne  of  the  ship    ....  %0W 

Cleat  freight,  dedactmg  O  anA 
wage*,  victuals,  &e.    J 

Total  of  contributory  raluea  11  .WO 


.{3«) 


£.        £.       £. 

Then  1^1,800  :  1,180  :  '.  100 


That  is,  each  person  will  lose  10  per  cent,  upon  thi) 
Value  of  his  interest  in  the  c:argo,  ship,  or  frei^t* 
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'fbenkre  A.  lose*    ■ 


The  Owner*     -       -    280  '  ^ 

Total  I.IHO.  which  la  tJie  tXMct  Mnountof  the  bmm. 

-  Upon  this  calculatioa  the,  owners  are  to  lose  jC-ZSQ, 
tnit  they  arc  to  receive  from  Ae  contribulion  ^.380 
to  ■  make  good  their  disbursements,  and  ;^.100  more 
for  the  freight  of  the  goods  thrown  overboard,  or  j^^^Q 
Biinus  jf  .380. 

Thcf  thenfore  ait  actiully  to  Kceive £.300 

A.  t«  to  contribute  ,CJO,  butliaB  lost  £J00i  theTefercA.  >   ,^ 

Utoreceire    - ^  mo 

B.ii  to  eontribnte  £.100,  but  fau  loot  iCjaOO;  therefore  B.  ?  -q. 

Totsltobeutiullrncehcd  -  -  -  £-7S0 


On  thf  other  hud  C.  D.  and  E.  have  lort  notlung,  '>  C.       £  JO* 

Sa    .    200 

'      And  are  In  paj  u  before,  v^ ^  E.    •   500 

Total  to  be  tctually  paid    .    -    -    £750 

which  is  exactly  equal  to  the  total  to  be  actually 
receivcd,  and  must  be  paid  by  and  to  each  person  [  3S0  ] 
in  rateable  proportion  to  be  ascertained  by  anoth- 
er calculation,  with  which  it  is  unnecessary  to  trooble 
the  reader. 

In  the  above  estimate  of  losses  I  have  included  the 
freiglyt  of  the  goods  thrown  overboard,  which  appears 
to  be  proper,  as  ^  frei^t  of  these  goods  is  to  be  paid^ 
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and  their  supposed  value  u  taken  dear  of  frel^it  w  ■mtM 
as  other  charges,  although  this  arucle  is  omitted  in  tike 
example  pressed  by  Pothier  (/).  But  I  find  itchar;ged 
hi  an  adjustment  of  general  average  g^venby  JUagvru  (m), 
17.  By  the  Civil  Law  the  master  of  the  6hip  was  re* 
quired  to  take  care  to  have  the  contribution  settled,  and 
'to  receive  the  sums  to  be  contributed,  and  pay  ^uaa 
over  to  the  loaen,  and  might  sue  and  be  sued  for  them, 
or  might  retain  the  goods  for  the  sums  to  be  contributed 
1j^  their  ptoprieton  (n).  The  sune  pow«r  of  retauting 
Ike  goods  U  ^ven  to  the  maMer  by  the  French  Ordl^ 
nrocc,  and  even  the  Ainher  power  of  atie,  uHdM*  the 
alithofiiy  of  a  magiatrate,  to  the  amount  of  the  aum  u» 
be  contributed  (o).  But  Valin  acquaints  U9,  tWt  thlfl 
power  is  never  in  fact  exercised  in  his  country  (^).  Id' 
deed,  where  contnbution  is  to  be  made  according  to  the 
price  of  the  goods  at  the  place  of  destination,  the  cxcr* 
ciae  of  this  power  is  incompatible  wi^  die  mode^ 
{  351 J  of  a4Justment.  In  this  coiuitry,  wtiich  has  nO 
peculiar  forum  establiBhed  for  these  taatten,  but 
in  which  the  practice  of  insurance  is  very  general,  it  is 
usnal  for  the  Ivoker,  who  has  pncured  the  fobey  of 
Insurance,  to  draw  up  an  adjustment  of  the  amage, 
wluch  is  commonly  paid  in  the  first  instance  by  the  in- 
surers without  dispute.  In  case  of  dispute,  the  cc»tri- 
bution  may  be  recovered  either  by  a  suit  iu  equity  (y)* 
or  by  an  action  at  law  (r),  instituted  by  each  indmdnal 

([)  Tmllf  dn  Avariei.Vxaa.iSS.        ig)  ShtpherdSi lO^env.lfriglt, 

(n)  1  Mfftat,  aeft  Mmkb**  pu*  c$m.  ta. 

(ti)  Dig.  14.  3.  3.  Sec  Wdhnod,        (r)  Martham  v.  Dtarn,  ScImT 
tit- 31.  Cues  ofEvid.  58.     M4%««a> 

(a)  LJT.  3,  tit  &  JDu  /«. »L  3L    tnv.  Fr^Mgnam,  1  Eait. 3)0. 

(j>)TMo.ap.2ii. 
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entitled  to  receive,  against  eacli  party,  that  ought  to  pa^, 
for  the  amamt  of  bis  share.  And  in  the  caae  of  a  gen- 
eral tfaip,  wtkcre'  ihef  are  man^  consignees,  it  is  usual 
for  t^  master,  before  he  delivers  the  goods,  to  take  a 
b«id  from  the  different .  merdtelta  fbr  't>aynieilt  of 
their  porti(»s  of  the  average  when  the  same  shall  be  ^ 
af^usted  (a). 


'(»)  Bo  deposed  by»genUeman     FoWrr  Desl.'   Goildlun,  Sit.  ! 

"»»"  eomrenMit  with  tbu  buuness    lore  £«— '  *■"—■■ ■■  ■-*  »  " 

e  case  of  .1^  tf  tittnv.    1803. 


vent  eomrenMit  with  tbu  buuness    Idk  Lwd Elbnb¥rai^h,Cii.  3.  Dee; 
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W  STOTFAVE  JJf  TKAiNVITV. 
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HEN  goods  have  been  shipped  upon  credit,  mrf 
the  C<MiAlgnee  ba»  beicoAe  a  btnlirnpt^or  Cafledy  the  Usff 
in  oitUr  to  prevent  the  loss  thst  would  happen  to  the 

consignor   by  the   delivery   of    theoi,    aDows 
£  SS% }  him,   in  many  esses,  to  countermand  the  de- 

Utery,'  and  before  or  at  th^  arriTal  at  the 
pbce  of  destmatkn  to  cause  them  to  be  dslivorcd  to 
himself  or  to  some  other  person  for  his  use.  This  is 
oBually  called  ttefipag^  in  traruitu. 

%,  This  practice  was  first  sanctiaied,  and  established 
in  the  Coort  of  Chancery  (a),  but  has  been  since  fre- 
quently recogniacd  and  carried  into  effect  by  ihe  courts 
•■tX  law.  it  is  feuaded  on  princi[^cs  of  natural  justice 
and  equity.'  But  the  law  of  England  Sm  in  this  respect 
more  favorable  to  the  transfer  of  property,  the  great  si^ 
ject  of  cotninerce,  and  less  actentiTe  to  the  interest  of 
the  seller  of  goods,  than  the  ancient  Civil  Lav,  or  the 
modem  law  of  many  European  nations,  which  is  chiefly 
jbunded.on  the  Civil  Law.  For  the  Civil  Law  did  not 
in  general  consider  die  transfer  of  property  to  be  com- 
plete by  sale  and  deliveiy  alone,,  without  payment  or 
security  for  the  price,  unless  the  seller  agreed  to  give  a 
general  credit  to  the  buyer  for  it ;  but  allowed  ^e  seller 
to  reclaim  the  goods,  out  f>f  the  possession  of  the  buyer. 
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w  bcifig  still  the  seller's  on  pta^tty  (hj.  .  Aad  t»y 
tbe^'geB«ral  Uw  of  I'rancgf  m  the  pue  of  aucA- 
yen(7,  "  The  sellar,  who  has  bo14  a  thing,  a|||^  [  353  ] 
*t  still  lies  out  of  the  money,  which  he  was  to 
"  have  for  it,  if  he  finds  the  thing;,  dut  he  sold,  in  the 
"  hands  of  the'  buyer,  may  seize  on  it,  and  he  is  not 
*'  obliged  to  share  it  with  the  othei  urediton  ef  the 
**  buyer.      And  it  would  be  die  sanu  tjtihg,  bs^,  and 
**  with  much  m»ra  rea*M,  llt^-owaer  of  the  ^linghad 
**  given"  (de]iveFed)'**ittothcdebtortoKHfbr  him''(c). 
Whereas  by  the  general  faiw  of  Engiattd^  when  gooda 
have  been  delivered  into  tJn'astval  or  «anstn)ittiv9  pps- 
session  of  the  hwyery  they  cannoc  be  redatsaed  (^),  al- 
though if -found  remabiing  unsold  in  ttw-  hands  of  ao  nv- 
solvent  y^ffr,  they  may  be  reclaimed,  because  a  deliv' 
ery  to  a.  factor  does  not  of  itself  alterthe  propetty. 
'    3.  The  law  of  England  howevM-  wffl  lend  its  aid  to 
carry  intiT  effect  the  more  enlarged  rale  of  e^ni^,  whidi 
enatfl  in  another  country,  upon   a.  transactioQ  tahisf; 
place  there,  as  appears  i^  (fae  fidlawing  cast  :  By  th^ 
law  ef  Jtuaaia,    "  If,  in  case  of  unpaid  dd)ts  c^ 
->*  baalmiptcles,  aarf  body  haa  reason  to  suapcct  [  3^4  j 
^'  that  die  debtor  or  bankrupt  haa  any  thougfata 
*  of  making  the  creditor  lose,  and  tberefpre  losdedt  on 

•O) Quad vcn^iti,  nmWiter  lit  iieraDiliWhohasMkltniodiespcct- 

«ccipientis,  quam   il  Bitt  pretium ,  ing-  to  be  piJd  Immediately,  miy,- 

iwbii  sdutum  «it,nat>3li«eoninii-  if  heia  not  pu4,  rctnj^  tl)e  gODdf 

ine  d«tum,  vel  etiasi  tidcm  bAbue-  even  out  of  thepoweiwon  of  aiub- 

timus  emptori  sine  ulla  aatisfac-  aequent  purtliaaer. 
.tioDG.  Diy-  18.  1.  19.     See  alto  id.        (rf)  in  cose  t^a  »ak  of  land,  if 

eod.  tit  53.'uid  Dig'-  19.  1.13.8.  the  purchase  money  ii  notpud,  the 

■uA  14-  4.  S-ia  Couit  ot  Cimwrry  wtioiiunbK 

(t)   Doiaafi  CiviL  i.aw,  book  4.  purchaser  as  a  Inutee  for  the  tel- 

■  tit.  5.  sect  2.  art.  3.    See  al»o  the  ler.    ftOtrfin  v.  AXum-,  3  AtUsi, 

notes  of  the  lame  author  on  that  273,  and  tee   BlatJcbyrn  v,  Greg' 

«niclp,nkdonbook,3.t)tt  sect.3.  im,  I  Brown's  Hep.  in Cbsncery, 

•rL3.  Where  it  VP«an  that  t^  the  420. 
cuttow  of  Botne  parts  «/  /Vance  a 
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**  board  of  ship  or  Tca§d  goods  or  cargo,  msndiscaac 
**  Aa  creditor  m  to  ^e  mtke  m  town  (r)  to  the  head 
**]«dgeorfiic  Covt^  (in  distxicts  to  tbe  CUcO^tl^ 
**  tfe  sfa^flrTcncl,  or  goods,  or  dicvrfMle  cargo,  should 
"  be  icUiued  tune  eaoo^  uKil  the  fafl  paymcM  h 
"  nude  to  whoaa  due."  "  In  consequcBCe  whereof,  and 
"  bf  virac  of  that  fatw,  if  the  aelkr  or  diippcT,  in  case 
"  of  honkfitpCcies,  can  idratify  that  the  merchandize 
** hdottging  to hina  bin  Autia  in  ahqM,  warchooses,  w 
**  whcTCTcr  they  m^  be,  in  such  a  case  Hk  ^oods  niuat 
**  be  given  back  to  die  sclleis  or  shippers,  iern^  their 
**  /*ape/ty,  and  cannot  be  brangfat  in  coocora"  ij^y  tfatt 
is,  nitD  the  general  mass  of  his  efiects  to  be  distributed 
among  his  creditors.  Jtitstrt.  BohtSngk  EsMTo.  of  SU 
Pelerahurgit,  in  pnrstunce-of  dircctiotis  from  one  Crane 
of  London^  and  as  ftctois  for  him,  shi}q>cd  a  cargo  of 
Russian  commoditieB  at  St.  Petenburgh  on  board  a 
•hip  chartered  by  Crane,  atid  sent  invoices  thereof,  and. 
a  bin  of  lading  of  part  to  him,  bnt  Icanung  before  the 
ship's  departure  diat  some  bills,  drawn  t^  them  on  him 
io  consequence  of  a  previous  tnmsactioii,  were  i^taid, 
they  procured  from  the  mtuter  oftke  ve»»el  hUU 
[assi  of  lading  to  their  own  order,  and  aenttbein  to  a 
friend  in  Lendon,  and  informed  Crane,  that  he 
might  have  the  bills  of  lading  upon  ^ving  security  to 
dieir  fricaid  for  payment  o£  the  bills  of  exchange  to  be 
dn*n  for  die  amount  of  the  goods,  otbsnrise  ihtir 
friend  would  sdl  the  goods  on  Cran^i  account, 'and- 1^ 
ply  dw  proceeds  in  discharge  of  die  bills  of  ezchangie. 
Crme  in  fact  had  committed  an  a4  of  bankrvptcy  bo^ 
fbre  any  of  tbe  goods  were  shipped  i  on  the  arriv;d  of 

(»)  Qurrr,  Witcther  tbji  should        (/]  Mercwitlte  Navigation  L«w« 
p*t  be"towns"or"«ton-ni"  of   Rutna,  publish^  2Sth   .Tnwi. 

1781,  Kct  13a 
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tbe  sUp  in  Lendntf  his  asstgnccg  demanded  Uk  goods 
of  the  master,  aod  ofiersd  to  pay  the  ireight,  &c.  but 
dte  master  delivered  diem  K»  the  friend  of  SohtSngt  %^ 
Co.  OD  their  accoont,  in  conformitj'  to  thdr  indorsement 
of  the  bills  of  lading.  .  Whereupon  the  asMgneea  of 
Cronr  brought  an  action  against' the  mnter-;  and  the 
Court  held,  that  the  law  of  jRustia  in  this  case  ought  to 
prevail,  akhough  Bohtiingi  &  Co.  hadnot  actually  taken 
the  goods  out  of  the  ship,  or  matituted  legal  process  for 
the  recovery  of  them  j  considering  the  master's  signa' 
tore  of  bills  of  lading  to  their  order  to  be  equivalent  to 
s  stopping  in  transitu  or  re-delivery  to  them,  and  to 
iiKvc  rendered  it  unnecessary  for  them  to  have  recourse 
to  the  compulsory  process  of  the  law  (f  ).. 

In  this  case  recourse  was  had  to  th^  law  o(  Jiutata  to 
sustain  the  ri^t  of  the  consignor,  because  the  ship  had 
been  chartered  by  the  «;onsigne«,  and  it  wob  thva  awp^ 
posed  that  the  right  of  stopping  in  tramitu  didnotapjdy 
fio  the  case  of  goods  shipped  on  board  a  vessel  of 
that  description.  The  contrary  however  has  [  356  } 
been  since  decided  in  another  case,  that  arose  ' 
out  of  tbe  same  transaction  (A). 

4.  But  to  retuni  to  the  law  of  England*  Let  us  con- 
sider, First,  in  what  cases  generally  goods  may  be 
stopped  in  tranaitit;  Skcomdlt,  under  what  ctrcum* 
stances  goods  are  deemed  to  be  in  transitu,  and  what 
not ;  and,  Lastlt,  by  what  acts  the  right  of  the  oon* 
signor  may  be  "taken  away,  before  the  end  of  die  transit. 

First.  It  should  be  observed  that  the  act  of  sb^piog 
in  transitu  n  an  adverse  act  on  the  part  of  the  consignor 
against  the  consignee.     If  a  consignee  after  an .  act  of 
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baalcrnptcy  dettxer  up  the  bills  of  litdins  to  vtoUter 
person  upon  I>iB  undertaking  to'  apply  tl|e  proceeds  ef 
the  goods  in  discharge  of  bills  of  exchai;ge  'drafni  Gh- 
the  pricCt  and  he  aecordin^y  receive  the  goods,  he  cw»- 
not  retain  them  against  the  assignees  of  the  btaAkrupt, 
althou^  the  original  consignor  afterwards  approve  of 
the  arrangement :  and  it  seems  that  the  Uw  would  be 
the  save,  even  if  the  person  with  whom  such  an  ^rrange- 
neat  should  be  made,  were  at  the  time  an  agent  of  the 
consignor  (i).  But  if  the  delivery  of  goods  be  counterr 
manded  by  the  consignor.,  the  goods  having  been  cob- 
eigned  upon  credit,  and  the  consignee  kaaing  failed  or 
become  bankrupt,  it  is  the  duty  of  the  master  to  obey  the 
countermand,  and  deliver  the  good*,  not  to  the 
[  457  ]  consignee,  but  to  the  order  of  the  consignor. 
Such  countermand  and  substitution  of  a  new  con- 
signee are  most  easily  effectedt  if  the  bill  of  lading  is 
originally  made  for  delivery  to  the  ootler  of  the  consign- 
or, because  in  that  case  the  consignor  may,  if  he  has 
reason  to  suspect  the  failure,  or  is  afterwards  apprized 
of  it,  send  another  part  of  a  bill  of  lading  to  a  corres- 
pondent at  the  port' of  destination,  indorsed  in  blank,  or 
for  delivery  to  him.  But  the  countermand  may  also  be 
made,  in  the  event  before-mentioned,  if  the  consignee  is 
originally  named  in  the  body  of  the  bill  of  lading  (j1). 
For  the  right  of  stopping  in  transitu  does  not  depend 
upon  a  supposition  that  tha  property  has  not  passed 
from  the  consignor,  but  on  the  contrary  is  founded  oo 
an  admission,  that  the  property  has  become  vested  in 
some  other  person.  No  question  can  ever .  be  node 
upon  the  right  of  a  man  to  seize  his  own  goods  :  but 
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llkt  guestioti  in  caMs  (rf  stoppage  in  trrauitu  g;nieraB;f-  . 
Ky  whether  under  the  circamstances  the  consignor  ma^ 
divest  the  pfopttty  which  has  passed  to  another,  and 
litest  it  again  in  himself  (/). 

i.  A  person  abroad,  who  in  punuance  of  orders  sent 
b^  a  metrhaat  of  thia  country,  purchases  goods  on  his 
om  credit  of  others,  whose  namee  are  unknown  to  the   ' 
merchant,  and  who  charges  the  merchant  a  com- 
missioB  on   the   price,  and  consigns  them  to  [  ^56  ] 
him,  is  a  conngnor  within  the  meaning  of  this 
rule ;  in  reality  he  is  the  vendor,  and  the  consignee  the 
vendee  (m).     So   also  is  a  perswi  who  sends  goods  to 
be  sold  oa  the  joint  account  of  himself  and  the  con- 
s^nee  («)•,  But  a  person  who  becomes  surety  for  the 
consignee,   by   accepting  bills  drawn   for  the  price  of 
goods  bf  tlic  vendor,  is  not  a  consignor  within  this  rule, 
although  the  bills  be  sent  through  his  hands  to  die  con- 
signee (o). 

&  If  the  consignor  indorse  and  transmit  die  biQ  of 
lading  in  pursnaitce  of  an  agreement,  and  in  trust  to 
hidenmify  against  acceptances,  or  the  like,  he  cannot 
■oonteinnnd  the  delivery,  and  tftke  back  the  goods, 
while  the  trust  and  object  of  the  consignment  remain 
unsatisfied ;  nor  must  the  master  re-deliver  them  to 
him  (J>),  So  if  goods  be  sent  by  order  of  the  consignee^ 
on  his  account  and  at  his  risk,  and  the  consignor  draw 
bills  of  exchange  upon  him  for  the  price,  and  indot^ 
and  transmit  the  bill  of  lading,  the  consignor  cannot 
ta:ke  possession  of  the  goods  at  the  place  of  destination 

<r>  See  M^.  /uittM  A(4rr'i  opi-    (on  6^  muiAcr,  6  Esrt.  17. 

&oai'ntiiTcbarnnpv.Miueu,6K^3i,  (a)  Sifken  V   analher  v.  Wrag, 

»,  as.  6  E«rt.  an. 

(■»)  Fie^  U  atMier  v.  ffrag,  3  (^)  BaiUe  v.  Smith  U  ntuOer,  \ 
IwL  93.  Boa.  k  PuL  563. 
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and  insist  upoo  immetltate  payment  a>  ^e  cooditkb  c»f 
delivering  them,  the  consignee  being  wilUng  to  ac 
cept  the  bills,  and   not  having   failed  in   his    circum- 

6tance3(y).  0)   ,  i  ■ 

[  359  ]      7.   This  right  of  stopping  goods  in  tranatu  , 

does  not  belong  to  a  person,  who  had  only  a  Uen ' 
upon  them  without  a  property  in  them*,.  And  therslbre 
if  ft  full<^r  or  <I}-er,  who  has  fulled  or  dyed  doths,  and 
who  is  not  obliged  to  part  with  the  posscBSioii  of  tiKSO. 
tintil  the  price  of  fulling  or  dying  them  is  paidt  pot 
them  on  board  a  ship  for  delivery  to  his  cii^>loycr  ih. , 
pursuance  of  his  orders,  and  the  employer  fail,  the  fal-< 
ler  Dr  dyer  cannot  countermand  the  delivery,  because 
his  lien  and-right  to  retain  the  cloths  Geawed>.a8  soon  a»~ 
he  parted  with  the  possession  of  them  (r). 

8.  A  consignor  may  exercise  this  right,  although  a 
nart  of  the  price  of  the  goods  has  been  paid  by  the  con- 
signee (s)  ;  or  a  bill  of  exchange  has  been  accqited  by 
him  for  the  whole,  and  indorsed  over  to  a  durd  per-  ■ 
son  (j).  And  an  usage  for  land-^arrien  to  retain  goods. 
as  a  security  for  the  general  balance  of  account  due  ftoni' 
the  consignee,  will  not  prevent  the  consignor. frost  tc-- 
daiming  them  out  of  their  hands^  upon  paytngtbe  price 

{q)  If'ulkgv.Manijv'i'erjySEut  (<)  Sod^tmti.  £cj,7Ter  Rep. 

585.  in  K.  B.  440. 

(r)  Sviecl  U  aiuthcr  v.  Ps<%  1  (()  FieK  (S  aiwlher  -v.  rfTa§,  3 

Eut,  4.  Eut.  93. 


{1}  And  the  right  of  stoppage  in  transitu  is  limited  to  cues 
of  the  insolvency  of  the  ctnisignees,  and  the  goods  cannot  be 
countermanded  on  any  other  event.  The  Constantia,  6  Rob. 
Adm.  Hep.  321.,  where  Sir  William  Scott  recognizes  the  gen- 
.ual  doctrine  oo  thia  subject  and  Qlaborately  explains  it. 
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-of  the  Carriage  ^f  the  particular  goods  only  (u).  Nor 
will  a  similar  usage,  wheo  the  carriage  is  to  be  paid  by 
the  cooiigqftr,  aiitfiori^e  the  carrier  to  detain  good«  from 
the  consignee  who  has  paid  the  pri<^  of  them  (x). 

9.  Secondly.     Goods  are  deemed  to  he  in 
transitu  not  only  w^j^.^y  remain  in  the  pos-  [  360] 
session  of  the  carrier,  ntbether  by  water  (y),  or 

hud  (2),  and  although  such  earner  may  have  been  nam- 
ed and  appointed  by  th^-c^iluignee ;  but  also  when  they 
are  in  any  place  ol  dfQiosit  conoected  with  the  tran^- 
missian  and  deliver}' «f'tbem,  and  until  they  arnve-  at  .the 
actual  or  constructive  ppsaapaion  of  th«  consignee. 

10.  If -goods  are  sent  ^by. sea  to  a  certain  port  eo  be 
fnTwarAed  from  dienceij^  land. to  the  retidehce;of  the 
consignee,  and  upon  th^r  ship's  arrival ;  at  theT-port  are 
delivered  to  a  wharfinger,  who  receives  them  on  the 
part  of  the  coriaigoee,  t6  be  forwarded  to  him  accord- 
ingLy ;  they  are  subject  to  this  right  of  the  consignor  in 
the  hands  of  the  wharfinger  (a)  ;  and  the  law  is  the  same 
m  case  of  delivery  to  a  packer  appointed  hy  the  buy- 
er (i)  t  uolcM  the  warehouae  of  the  packer  be  lued  ky 
the  buyer  aa  his  own,  and  be  the  place  of  the  ultimate 
destinatioa  of  the  gooda.(c).  (l)i 

(u)  Ot^en/uHmti another vj But-  CiddbsU,  cited  5 Ter.  Rep.  K.  B. 

m/,  3  Bo9.  &  Full.  40.  466. 

ix)  Butler  u.  Weolcai,  2  Bos.'  &  (a)  MlUt   &  atxBthtr  ».   BaO,   2 

'PuU.N.  R.64.  Boa.  &l>uU.4Jr. 

(b)    Slakfv.    Xn  Jli'vure,  tried  {b)  Hunt  B  othert  v.  H'ard,%..S- 

before   Lord  Mnufield,  mt  Guild-  cited  3  Tci.  Rep.  K.  B.  4R7- 

t|^  cited  3  Ter.  Bep-  K.  B.  466.  (c)  Sma  U  »iltert  «.  PetlU,  Z 

(i)  Bantrr   &  another  v.    BeaU,  Boa.  b  Pull.  469. 
tried  before   Ijord   Mantfield,  at 


( I )  And  in  a  cue  where  one  Mobseron,  the  genera)  agent  in 
London  of  the  house  of  Le  Grand  &  Co.  ai  Paris,  and  by  them 
authorized  toexport  for  them  to  auch  market^is  heshould  think 
H  3 
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11.  3o,  as  I  have  before  obsertedj  Ae  mtateroftf 
diip»  chartered  wholly  by  ^  contignee,  is  bow  hM  to 

be  a  (^rrier  m  whose  handa  goofia  may  hi 
1 361  ]  stopped  ((/)'     Bnt  where  «  tlap  had  been  bind 

by  the  consigfiee  for  a  teAii  of  yean,  and  wa» 
fitted  out,  victualled,  arid  msriBctt  by  hin,  and  gOOdfe 
were  put  on  board  tJicreofrto  \k-  sent  by  faim  on  a  met*'' 
candle  adventure,  for  wMeh  fit!  hod  bot^jht  Aira ;  k  «a* 
held  that  the  consignor  eeutd  liot  Mop  them  ;  he  bcin^ 
hi  that  case  thfc  ownet  of  the  iOiip  pn  tem^re,  and  the 
delivery  of  the  goods  on  board  thereof  b«in^  eqtDvaJ^t. 
to  a  delirety  into  a  warehoose  btjioiiging;  to  bim  (e). 

IS.  In  a  ease  of  gbods  seAt  by  ft  waggon,  which  ar- 
Hved  at  the  hiti  in  Ldndod,  l^tfcre  the  waggou  luu^By 
ptit  XMfi,  and  were  thcr«  aHtiched  hf  a  dwlitdr  Of  the 

{J)  S^lUngkv,  higBUjSVaiA.     Jettite  Grett,  a  .Britttt,  mndatf^ 


(b)  F<mkr  a  anethtr  n  M'Taff- 
fttrt   a  tthert,  tried  before  Mr. 


i  Ter.   Rep.  K.  B.  442.  and  in  tb 6 
mentlMiMl  ia  tiw  tfeit. 


fif,  pnrctiaMd  goods  in  tbe  name  of  Le  Grand  &  Co.  of  tbb 
flnntidB  St  Manchester,  and  direetxd  then  to  ht  sent  lo  die. 
house  of  the  defendant,  who  iras  k^packer,  and  after  their  ar- 
rival there,  MmsserM  bad  tatat  of  ths  goods  unpacked  and  seat 
away,  and  tbe  remainder  repacked,  and  wbile  tbe  good*  so  re- 
packed rwBsinad  at  the  defendant's  liouse,  news  amred  thit 
Le  Grand  it  Co.  had  failed ;  the  cOurt  were  of  opinion  that  the 
right  nf  stopping  in  transitu  was  gone,  and  that  Ute  delirery  to 
the  packer  was  a  delivery  to  Moisseron,  and,  that  the  altenor 
destination  depended  oa  him,  and  be  might,  if  he  pleased,  have 
disposed  of  the  goods  in  London  atxording  to  his  general  au- 
thority. The  goods  therefore  had  atrlvM  «t  th«  end  of  tlieir 
journey.  Leeds  v.  Wright,  3  Bo6.  ft  ^ll.  320.,  Md  seme  cue 
cited  by  Lord  AlvSfttey  in  Scott  v.  Peftit,  S  BoS.  ft-PuU.  460_ 
above  cited. 
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irendee,  ^cco^rdiiig  to  the  ciutom  of  Lgndrnf  and  wluch 
io  ^a/i  ;situativ}ii  wer^  ^aii^ed  hf  Jus  ^aaigDee,  he  bav* 
ipg  become  b^iAriqi^  aad  ^^la^ed  1^  ike  assignee,  it 
HMU  Ijeld  tl^  th^  vendor  .covld  .not  afterw^ds  counter* 
pwnd  ^e  4a)^V(?y  >  ilhp  SBods  being  deeded  to  haw 
firived  ^t  the  end  of  fhe'ur  die&tjncd  journey ;  and  th^e 
assignee  to  have  done  that^  which  wat  ^quiv^lent  to  tah- 
ing  (ictjfi^  poncfsicw  {  t^  ttttfoval  of  the  goods  being 
iqfpi^tctif^atib  on  ^cpunt  of  the  atuchment  (y).  Tbfi 
'^jue^tion  anj^e  Iwtweep  the  reodor  aad  the  assignee,  who 
9^ter  a  claim  atade  by  the  venter  jobtained  possession  of 
^he  goods,  ^w  atjt^hnunt  being  taken  o£ 

13.  Whn«  fi  Mpy  which  ought  to  have  per-  [  ^62  ] 
f»n«id^)tfirai^ine«  came  into  port  without  doing 
SQ,  an4  tlie  fusi^ees  of  tiie  consignee,  who  had  received 
the  bill  of  lading,  but  had  become  banlcrupt,  went  q^f 
bc^r4  iramediately,  and  claimed  the  jjQods,  and  opened 
Wiine  pf  the  (H?«ats,  and  put  a  pcno^  on  board  to  keep 
yossesfian,  a^  the  ship  being  on  the  same  day  orc^red 
outiof  poit  to  perform  quarantine,  an  agent  of  the  con- 
«igVor,  having  received  another  bill  of  lading,  daimed 
the  goods  of  the  master  duritkgohe  perfbn^ance  of  ^uarv 
canape ':  it  ^as  held  bf  Lord  Kenyot^  at  the  tria)  of  ao 
fiction  brought  bj''  the  consignor  against  the  assigpoeesj 
qrho  aftervrards  obtained  possession  ni  the  goods,  that 
the  right  of  the  consignor  to  stop  the  goods  in  traruitu 
existed  when  the  claim  was  made  on  his  behalf,  because 
the  voyage  was  not  at  an  end  u^til  the  performance  of 
the  quarantine,  and  the  consignee  had  no  power  to  di- 
vest the  rig^t  of  stopping  in  transitu,  by  taking  posses-  * 
^ion  before  the  conclusion  of  the  voyage.  The  plaintiff 
obtained  a  verdict,  and  the  opinion  of  his  lordship  was 

C/)  £K(  «■  amt,  3  T»  Rep.  K.  B.  464 


vGoogIc 


4U  PA8T  III.     (;?I4»-  IK- 

^indorsed,  and  U»e  bilj  of  «:eh»nge  ,^wn  ^  tlfp 
price  ha*  beep  ((isbopQur^d  (/)•  C*)  '-*  ^wh  n  esse  t^ 
propriety  of  Ae  delivery  as  between  itha  eoasignor  oni 
th«  naftff  sei^nu  doubtful. 

16.  Lastly,  wa  «re  to  consider  by  vbat  «ct>  tfaa 
rig^  of  ibe  ccMwignor  may  be  tAkeo  9w»y,  be&Hi*  «fa« 
^ad  of  the  transit. 

The  bin  of  lading  in  tdl  its  ufiual  fbrau  ^ABtaios  tb« 
word  **  a^ifftu,"  but  it  will  he  prc^r  to  advert  again  to 
^  dif&Knt  ibroM  in  common  lue.  8omedni£s  it  is 
made  for  iielivery  to  the  consignor  by  name,  or  assigns  ; 
sometimes  Co  x>rder,  or  assigns,  not  Baming  any  pers^Mi ; 
and  at  odter  times  to  the  consignee  by  name,  or  assigaa. 

(I)  Caxe  li  olAen  v.  Bardtu  1/  at^ri,  4  Eait  311. 


(1)  This  was  n  case  where  the  consignor  of  goods  abroad  np- 
«R  receipt  ef  orders  from  bis  corresposdent  here,  diipped  gooia 
on  tlic  account  aud  at  the  ride  «f  the  couignee,  and  took  bills 
of  lading  from  the  captain,  making  tbe  gaois  deliverable  to 
consignor's  order,  and  sent  one  unindotaed  ta  the  consignee, 
and  informed  bin  that  be  kad  drawn  apoo  him  forlbe  amount  ; 
and  the  .oooagnof  by  9n.j  of  ^ recan^oo.  s«f^  also  anoilier  bill 
of  lading  indorsed  to  his  9VP  agen^  H  yw  t^ld  ^^  jig^a  tlw 
shipnient  on  the  account  ^d  at  ji^e  «-t^  of  ttu  copsigiKe,  tbe 
property  of  tbe  goods  vested  in  bim  ^4bject  Mily  to  jt^a  ^jv^ste^ 
by  .the  consignor's  stoppivg  then  ;RhiIe  in  v^aasit«;  and  that 
upon  tbe  sirivat  of  the  goods,  .the  consignee  tearing  obtained 
p^assessian  of  f  hem  from  tite  i^puio  by  the  pUMlacticpi  of  hif 
xamdorxd  bill  «f  lading,  the  property  beca^  absolute  in  tte 
j;oiisigaee,  however  wrongfully  parted  with  by  the  captain  witb- 
oat  a  competent  authority  from  tbe  shipper,  and  bowever  ans- 
werable tbe  captain  miglti  be  («  the  shippsr  flU  that  aiccot^ 
Coxe,  &c  T.  Harden,  &c.  4  East.  Rep.  ^\. 
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In  &ie  C#d  fil-st  tasea,  the  cotisignor  either  trammhB  it 
without  iny  UldCirsetn«nt,  or  indorsee  his  own  Aams 
geaferally  Upon  it,  wtthcmt  metitiofiiag luiy  othef  person; 
dt  htdbr6es  it  specially  for  delivety  to  a  person  n&Ad<i 
itj  the  ihdifraement.  Octiisl(»ibUy  too,  particular  con- 
ditiolis  ^r  restrietiOiu  tcsptietitag  the  delivety  ato  iHtiiH 
64^^  In  the  indort«iB«nt>  It  wiU  be  immediately  per* 
£eived  tflat  ih  this  i^6peet  dier«  ia  »  strong  rcsemblanca 
li£tiK<Jli  this  itaBtniiAeiif  add  la  -  pfomlssoty  note.    Th« 


Where  persons  are  in  thf  oeune  of  ifdcring  goods  to  be  sent 
io  certain  penoos,  dwir  agents,  at  a  pariiculv  plate  on  their 
acconnt  for  the  purpoie  of  being  aflervrarda  »6nl  to  their  cor- 
respondenb  abroad  ;  and  ihey  lend  an  order  to  th«  defendants 
for  certain  goods  to  be  sent  to  their  sgents,  &C.  to  if  shipped  Io 
their  corrtMpomdtnti  abroad  at  lauai,  it  was  held  that  aa  between 
bnyer  and  seller  the  right  .h>  stop  the  goods  in  traniitn  ceased, 
when  the  goods  came  to  the  possession  of  the  agents  at  the  place 
of  their  abode  ;  for  the  goods  were  then  to  receive  a  new  A- 
rection  from  *the  Tcndees,  according  to  their  orders  to  their 
agents.  Dixon  &  others  r.  Battier  &  others,  5  East.  Rep.  1 75. 

So  where  a  nomber  of  bales  of  bacon  were  sold  for  an  witire 
sum,  payable  by  a  bill  at  two  months,  and  an  order  was  giren. 
to  the  wbarfingA  to  deliver  Hmm  to  vendee,  who  went  to  the' 
wharf,  weighed  the  whole  and  took  away  several  bales  and  then 
became  bankrupt,  and  then  Ae  vendor  gave  orders  to  the 
wharfingernot  to  deliver  the  residue;  it  was  held  that  the  vendor 
had  no  right  to  stop  the  residue,  notwith'<tanding  by  the  costom 
of  tlie  trade  the  charges  of  warehousing  were  to  be  paid  for 
by  the  vetidor  for  1*  days  after  the  sale.  \Vbere  part  of  the 
goods  sold  by  an  entire  contract  are  taken  possession  of,  Ae 
vendee  has  taken  possession  of  the  whole.  Hararaohd  &  Others 
*.  Anderson,  I  Ne*  Rep.  '6^.  cited  above. 
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mere  ponesaion  of  a  promUsoiy  note  made  payaUe  to 
anoAer  person  and   not  indorsed  by  hint,  gives  the 

holder  no  power  to  indorse  over  the  note.     Noc 
[  366]  ought  the  mere  possession  of  a  bill  of  ladiagy 

made  for  delivery  to  the  consignor  and  not  in- 
dorsed by  turn,  to  induce  any  one  to  believe  that  the 
holder  is  authorized  to  jdisposc  of  the  goods.  On  th^ 
other  hand,  if  the  bill  of  lading  be  originally  made  for 
delivery  to  the  consignee  i  or  being  made  for  delivery 
to  the  consignor  or  assigns,  or  to  order  or  assigns,  be 
indorsed  by  the  consignor,  either  to  a  third  person,  by 
same,  or  generally  without  designating  any  person,  ic 
may  on  the  first  view  be  thought  that  the  person  named 
in  these  two  first  cases,  or  who  is  the  holder  of  the  in- 
strument in  the  latter  case,  has  authori^  to  dispose.  » 
the  goods,  as  he  may  thmk  proper. 

In  what  follows  the  word  consignee  will  be  used  to 
denote  such  a  person,  and  the  bill  of  lading  spoken  of  is 
to  be  understood  as  falling  within  one  of  these  three 
descriptions  last  mentioned,  unless  the  contrary  is  point- 
ed out. 

In  point  of  practice  it  frequently  happens  that  the 
•  consignee,  having  received  the  bill  of  lading,  sells  the 
,-  goods  for  a  valuable  consideration,  or  raises  money 
upon  tliem,  before  their  arrival,  and  delivers  over  the 
bill  of  lading  to  a  third  person,  who  is  wholly  ignorant 
of  the  nature  or  terms  of  the  consignment,  and  docs  not 
know  that  the  consignee  is  not  absolutely  entitled  to  re- 
ceive and  dispose  of  them :  under  such  circumstances  a 
vtT)'  important  question  of  law  has  arisen  upon  the 

right  of  the  consignor  to  countermand  the  deliv- 
[  367  ]  ery  as  between  him  and  the  person  to  whom  the 

bill  of  lading  has  been  thus  delivered,  without 
any  fraud  or  collusion^ 
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Of  the  freqileticjr  of  the  practice  to  assign  bSIs  of  Iwt 
iDg  among  laerchonta,  and  the  conveniency  of  the  pmc 
tlce  in  many  cases,  there  is  no  doubt  j  but  not  every 
mercantile  practice  of  frequent  use  and  even  of  general 
convenienca  is,  or  ou^t  to  become,  in  all  its  ccmsc' 
■quences,  a  part  of  the  law  of  the  land ;  for  if  such  a  rule 
were  adopted,  Ac  law  must  in  many  cases  depart  from 
its  own  principles,  and  vary  with  the  varying  fashions 
of  the  times  ;  nevertheless  the  law  does  adopt  into  il» 
own  bosom  many  of  the  ancient  customs  and  usages  o£ 
merchants,  and  stretch  forth  its  ana  to  assert  and  main- 
tain them,  when  they  are  found  cossonant  to  legal  reas- 
on and  legal  wisdom,  and  most  especially  when  they  are 
calcultted  to  promote  honesty'  and  to  prevent  frauds 
And  upon  die  subject  now  under  consideraltion  the  ques- 
tion is,  wluit  extent  of  legal  right  the  act  of  the  consignee 
confers  upon  his  assignee.  The  earliest  mention  of  this 
•object  in  our  law  books  is  in  the  case  of  Evana  v, 
Marktt(jn)y  in  which  Holt,  Chief  Justice,  swd,  "the 
**  consignee  of  a  bill  of  lading  has  such  a  property  ^t 
**  he  may  .assign  it  over."  And  Shower  said,  "  that  it 
*•  had  been  adjudged  so  in  the  Exchequer."  But  m 
this  case  the  question  upon  the  effect  of  such  an  assign- 
ment was  not  properly  before  the  Court,  and  does  nof 
vppcwe  to  have  been  discussed  or  argued ;  and 
the  case  supposed  to  be  refenrd  to  by  Shower  [  368  3 
has  not  .been  found.  In  the  case  of  Snee  r. 
Preacotty  before  cited,  the  tight  of  the  pawnee  of  the  bdl 
of  lading  as  against  the  consignor  was  not  noticed  or  in- 
.suted  upon.  In  the  case  of  Appleby  v.  P^Ooci,  which  wat 

t  contHii  this  dk- 
;portin     ttnn, 

I^ 


■V  Google 


' -414  TAVt  ul.  enAt.  IX. 

fcwd  httan  Chiff  Jmticc  Lnvt  GnHdhlll  (n) ;  ftfcp. 
pcared  that  one  Aroru/ shipped  certain  |[Oods  at  iiM. 
and  consigned  them  to  one  Stratton  in  LMuhn,  Str^* 
$on,  as  sooD  as  he  received  the  biO  of  lading,  by  indone* 
nent  thertron  assigned  the  goods  to  the  tdainrif  fyr 
j^.l60,  and  soon  afterwards  became  a  bankmpt.  Brxmdi 
hearing  of  the  bankruptcy,  took  process  out  of  Mnne 
Court  in  Scotland  to  attach  the  goods  in  Ae  hands  of 
Pollock  dte  master  of  the  ship  :  bot  the  ship  hariog  left 
Ititk,  the  process  was  execoted  at  sea.  Upon  die  ar- 
rival of  the  ship  at  Loiidon,  the  master,  refosed  to  defirer 
tfie  goods  to  the  plamtiff  Apphby^  tmtess  be  wwJd  in- 
demnify him  against  the  process  in  Sc^kmdy  and  dwre- 
opoo  Appleby  brought  the  present  action  to  recoVer  die 
value  of  the  goods.  At  the  trial  of  die  cause  dte  Chief 
Justice  declared  himself  K>  be  of  opinioa  Aat  die  at^ 
signment  gave  die  plaintiff  a  sufficiem  property  to  naiif 
Cain  the  action,  if  under  dw  circumstances  he  was  cm* 
tided  to  do  so.    Tlie  general  question  upon  die  li^t  of 

the  consignor  to  stop  the  goods  and  coantct^ 
[  369  }  mand  the  delivery,  as  against  aa  assignee  <rf  the 

bill  of  lading,  does  not  appear  to  have  been 
agitated ;  parol  evidence  was  given,  that  by  the  law  Of 
Scotland  if  goods  are  arrested  the  bolder  most  give  ao- 
curity  aot  to  part  widi  them,  and  the  defendant  v^bbA. 
on  die  ^ect  of  the  process,  by  which  these  goods  we»e 
attached  -^  as  to  which  the  Chief  Justice  said,  **  if  tte 
**  process  could  hare  attached  these  goods,  it  eouM  Oify 
™  have  done  so  within  the  jurisdiction  of  the  Court,  and 
**  it  does  not  appear  that  the  place  where  the  good*  WMC 

(m)  Trin.  T.   21  Geo.  2.      Till*    been  noticed  in  »ny  of  the  iDbtC' 

iasc,wliicliis here quolcdfrom two  qiicnt cases.  InoncofthencWsthe 
marniBCtipt  notes  taken  bydilf'ercnt     process  is  said  to  have  issued  out  of 

li^Kons,  doM  not  appeu  Ut  havs    tbe  Adiuic^ty  Court  ib  Setltaad. 
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*  itttwjwdtlTOi I  TJithin  tfip  juria4iDfi<W  of  4m  Couit; 
**.  aftd  if  Ik;^  upon  the  dpfendant  topf^  that  ouc"  ^Ad 
tbe  Chief  Justice  ttfei^fove  directed  Ute  Jurjtofindft 
iwndictfor  tbeiplai«t>ffto  the  valu^of  the.g9od$-  I* 
dn  II9K  of  fTr^A^f.  Campbell  {q\  which  aK)M!xm« 
♦MWiyw^cat  of.  goods  to  ooe  .i'waiwK'A,  whp  was  th« 
iftCtor  ftf  th«  ctHiaign^,  aiylwho  ^;in4or3einent  asmgnT 
^  liie  bill  of.  Udiog  to  a  third  pf|f»OB,  lard  Jht^fieiti^ 
fftid,  "  I£  th«  BQeda  astiond^^  ^d  by  the  -  UctQr  at 
"  sea  (aa  they  quy  be  where  no  delivery  c^  be  given) 
".tba  sale  Vfi^  be  good :  the  vendee  »b^  hold  them  by 
"  vitibw  of  ;lie  biU  of  sale,  tboiigh'  no  Sfftavfi.  possession 
"  it  defivered  ;  and  the  ow^er  can  never  dispute  with 
^  the  veadfe,  bq»iue  the  goodi  were  sold  bon&fide^  and 
"  with  the.  owner's  own  authority  ;"  but  the  , . 

C9nrt,  th^iag  there  wa«  reason  to  believe  the  [  370] 
jusi^aKot  to  have  been  fraudulent,  sent  the 
««ww  to  4  secDiwi  trial,  in  order  that  the  Jury  mij^ 
4* ler^UQC  tliat  point.  In  tj»  case  oiCaUvieU  v.  Ball  (r), 
it  ««a  considered  by  Uie  Court*  that  a  bill  of  lading  is 
awgoi^ile  in  its  nature,  and  that  hy  indorsement  tbered 
Afi'Proporty  vesta.in  xhe  assignee  ;  but  that  caae  did  not 
ItropfB*^  tum  <^>on  the  e£{ect  of  the,  assigiupeitf  as  be.'" 
tvecn  the  aeomffmn  and  the  aasignee  i  and.  was  decided 
i^KHi  tb«  frawid  that  the  4a&ndaDt,  the  master  of  the 
ahep,  had  discbtrge^  hw  dut}'  by  delivering  the  goods 
toi  tho  pervtn,  to  whom  the  consignor  .had  it»t  -indorsed 
tfie  IhII  of  toding*  and  who  appeared  upon  the  wliok.  to 
b»ve  the  better  title.;  the  right  of  stt^age  in  traniio^ 
w  the  devesttocnt  pf  that  right,  not  being  in  que^t^oib 

Cg)  4BuiT.  304E.   1  Bliu  Refk  "ugniBeiitof abiUoflidingRiide 

€28.     According  to  the  report  m  "  it  neKOtiable  in  tiw  nnK  d«gra)' 

B1>ck«t«ne,  J£-.  Jtiufcc  YaUi  ei-  "  assbill  of  eicbanf^." 
Xvesseds  doubt  "vlvtltersn  u-       (r]  1  Ter.  Bep.  E.  K  201 
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caw,  a>  bciif  fanwAJ  vfOM  prindFlci  of  pa&^  bimI 
CO— iiw  hpacKjr  J  agm  decided  dw  caw  viilk> 
[  373  ]  oU  arpmcBK  is  confinuqr  to  Ac  fcntdccMtM 
of  tbatConti  wdnwderdot  Ac  i|iw  ■liiw 
■u^affUBbecvnedtoifacaAa'liilNHials^)!  wodb 
cr  writ  of  cnor  was  btwigta,  but  it  mn  aftecwdt 
itu^aned;  and  it  m  aov  the  adnitted  doctrqw  i>  o«c 
CoottK,  tbtt  the  rnwiffirr,  nc^,  idiT  Ac  circiiliwtaB* 
CCS  before  itMcd,  oohCet  an  abwlnte  rigbt  aid  pn^my 
npm  s  tbBid  Boaon,  MMtrtrMiH*  bf  lay  dain  am  A> 
p9tt  of  the  cxwwganr.  At  the  wcond  trial  af  this  caiMA 
it  was  Ao  ofimiim  at  Ac  Juty,  aad  was  stated  to  be  so 
at  the  verdict,  that  hy  the  fTntaia  of  w  ii  haatu  Ula  ^ 
lacUa^  cxpticssag  goods  to  have  beca  s^k|ied  by  jhqf 
pcnos  to  be  delivered  to  order  or  wriffn,  ate,  bdor* 
Ae  ship*s  wrival,  negotiable  and  trajudemble  fagr  huq 
to  way  otbcx  pcnon  by  bis  indorsms  his  aaow,  and  de- 
fircnng  or  traoBinittiag  Ae  saase  so  iadraaed  to  sucfc 
oAer  person ;  and  Aat  tiy  such  indorBevacBt,  ddiTesy^ 
and  traasHiissifHi  to  such  odicr  penoo,  Ae  propettjr  is 
transferred  to  such  other  pcnon.  Aad  erideace  to  Ae 
same  cftct  was  glvca  at  a  aiaf  i*  a.  siAse^mt 
caBc(2^* 

18.  But  it  must  not  be  understood  that  the  aaaigaee 
can  is  all  cases  1^  his  subseqoeat  iadtHsoneat,  or  de- 
Jtwj  (tf  Ae  biS  of  ladiog  to  a  third  pcrwm,  for  a  vaU 
vable  ccmdderatioB,  and  wiAoitt  fraud,  defeat  Ae  ri^ 
of  the  ccmsigDor  to  stt^  the  goods.     Tl^  nature  md 


*  See  pott,  p.  375.  note,  tlie  csK  of  Caauqg  j.  Biom,  9  Em(. 
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«netber  of  fhe.Ufla  of  Miilg tcf  t)ie dcAndantB,  ladoned 
specnUIy  for  d^very  to  them ;  and  they  dicreupon  ob- 
lUBed  tha  good*  from  die  muter.  Turing-  S^  Co.  a£- 
ttomrd*  paid  the  biOs  of  exdHQge  druni' by  them  upon ' 
jTitMirian,  and  the  plaintiiffa  paid  thoee,  which  had  bees 
dnnm  KpOn  tbcmby  Frtetiam.  The  Cotut,'  af- 
Gftt- Bofemn' argument  and  delibetvtieii,  held  that  [3ra}i 
by- an  auigmaent- made  by  the  conngaee  /or  a 
««A(di£/s  camndtta^on^  Hid  vlthoat  noticfl  to  the  assignee 
Aat  the  goods  were  not  paid  for,  die  property  wa^  abeo- 
l«dy  transferred  to  the  asalgnee,  and  that  Aie  consign- 
or was  by  wch  assignment  deprived  of  the  right  to 
stop  the' goods  m  tnytsitu,  which  as  agahist  the  orig^al 
CioABignce  he'  mig^t  have  exefcised.  Frcnn  this  decisHm 
an  appealwas  made  bj'  writ  of  error  to  the  Judges  of 
the  Cosrts  of  Common  Pleas  and  Exchequer  (u),  whd 
rereraed  the  judgment  of  the  Court  of  King's  Beiteh  ; 
hoMinif  that  the  assignment  gave  to  the  assignee  no 
otbet-  right  or  ttele  than  that,  which  the  consignee  him- 
stlf  possesed,"and  consequently  diat  the  consignor  had  i, 
right  to  Mop  die  goods,  and  prevent  their  delivery  to 
the  assignee*  l^is  judgment  was  by  a  second  writ  of 
etroT  brought  before  the  House  of  Lords  ;  but  tfidf 
Lordships  thinlting  die  iacts  of  the  case  were  not  laid 
tieiiare  tJtem  m  such  a  manner  as  to  wwrant  a  decision 
of  Ae  point  of  law,  directed  the  cause  to  be  tried  agahi 
fay  a  Jtwy,  in  order  to  remedy  that  defect^  It  was  ac-i 
eordihgly  tried  again,  and  die  Court  of  King's  Bench, 
.  (at  the  head  of  which  Lord  Kenyan  had  in  the  mean- 
jdaae  been  placed,  and  who  had  in  another  cause  (x)  ex- 
pressed his  approbation  of  the  first  judgment  in  this 

.<><)lKn.K»ck.357. 
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a$  a  pledge.    Tliis  Ust  point  hu  been'  solemnly  decided 
by  the  Court  of  King's  Bench  (tf).  (l) 

SO.  Indeed  the  indorsement  of  a.  bSl  of  ladings  is  not 
properly  an  actual  transfer  in  itaelf,  of  die  goods  there- 
tn  mentioned,  but  is  rather  to  be  considered  as  cridence, 
en*  aa  an  act  raising  a  presumption,  of  such  a  traniCer  ; 
and  consequently  the  object  and  legal  effect  of  the  in- 
dorsement may  be  ascertained  by  other  circumstances. 
Therefore  where  a  bill  of  lading  was  indorsed  and  trans- 
jnitted  by  the  consignor  to  an  agent,  without  Tah]3d>le 
consideration,  to  enable  him  to  receive  the  goods  there- 
in mendoned,  for  the  use  of  the  consignor,  in  case  the 
consignee  should  fail  ;  it  was  doubted  whether  ^e 
agent  could  m^ntain  an  action  at  law  for  Ac  gooda  in 
his  own  name.  The  Court  appeared  inclined  to  dutdc, 
thai  he  could  not,  but  the  cause  in  which  the  point  arose, 
was  decided  on  another  ground  (b),  (3) 


(1)  In  this  case  goods  were  consignwl  oa  tba  joiat  in  iiismI 
'  of  the  eoDsignora  and  consignee,  and  a  bill  of  Udingwasnat 

lo  deliTer  the  goods  to  the  ceniignee  or  his  aaugni^  wbo  aftar- 
warda  iadorsed  and  delivered  It  to  third  peraom,  opoo  oooditian 
of  tbeii  making  am  advance  on  it,  which  tfaoy  iailed  to  de,  aad 
retained  it  as  security  for  prior  advances ;  it  was  held  that  such 
indorsement  and  delivery  of  the  bill  of  lading  did  not  devest 
the  consignors'  right  to  stop  the  goods  in  trantitu  upon  hts  lit- 
'.^Ivency.  Newsom  &  anodier  v.  Thornton  &  aDOther,  9  EaaA. 
Rep,  17.    ■ 

(2)  In  Coming  V.  Brown,  9  Easl.Rep.  509.,thfeConrtdecidw 
ed  that  the  property  of  goods  passes  by  the  indorsenMnl  and 
rfelivery  of  the  bill  of  lading  by  the  consignee  to  a  bamijide 
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lirety  of  the  bill  of  lading  bf  the  conaignor,  lAoes  ni^ 
MteeiMrtkf  fwMe  the  conHfpKe  to  dey^M  the  cotuign.^ 
Qr*e  ri|^  .of  B^4^Dg  w  trtmejait  w  on  the  otbo'  hand^ 
diere  may  be  circumstatices  equivalent  to  such 
ipdkuveiiKnt  end  delirwy,  which  majr  enable  [  3/6  } . 
tlw  oMuignse  to  do  ithit.  As  whetK  Thompwm 
Cs*  .Co.  .fwt  goods  £roin  Jretmdto  .London^  »  be  sold 
by  Eutlaee  i^  Hgihnd  (Jieir  /actors  there,  and  wrote  to 
tbfim  to  inaurc  l^  gooda,  luid  «eRt  Ukw  a  bill  of  lading 
B»t  wd«»fid|  but  }i9Kisg  ^c  qwOKs  pf  £UstaCf  ^  /&/- 
imdeax  tbc  bsok,  and  bei«g  at^Iiod  to  by  them  ibr  an 
iadorument,  aoeivered  by  latter  that  if  the  bill  of  lading 
VUiDflt  jndorBcd,  .k  wai  a  mi/ttate,  mi  they  would 
aciflan  indnscnuHt;  vpcm  .which  £iistac9,- f^  Holland 
>«U  the  .gqads  ;  atttl  it  aftenvands  iiappenJDg  that  they 
were  unable  to  pay  hills  draws  iqvn  diem  by  TAompasn 
^  Cs.an  die  gmertl  accqwit,  one  Did  paid  those  bilk 
fiv  Ctie  Iwnoi^  <tf  die  drawers,  and.  knowing  all  thes* 
annaactiona  applied  co  them  fiar  an  indorsement  of  ths 
bcH  of.ladkig,  jrbich  they  sent  him  ;  and  .J!>rcit  thereuptiD 
jMBapd«d  .the  ymda  of  ibe  maater«f  (he  Mp,  srh^  re' 
fimd  tO'ddirN-  Aam  to 'him,  tnit  delivered  dieia  to  th* 
^tmden  ttf  £v»tax  (^  MtMandi  i^ion-this  Diek  browglM 
«a  Rctiwi  aguntt  ■the  matter,  'WUch-  was  &ied  h^ore 
Itird -Ketofm,  moA  his  Lordship -ruled  &at  the  plamtiff 

yorchaier.for  a  valuable  onuJileration  and  without  colluuop, 
alth<vsb  the  purchaser,  at  the  time  knew  tbat  the  eoosignor  bad 
received  only  acceptances,  payable  at  a  future  day  from  the 
«oasigiiee  for  tbe  amount,  and  that  therefore  in  such  case  the 
consignor's  right  of  stoppage  in  transitu  was  derested. 
K3 
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had,  under  aucK  circumstances,  oo'right  to,-titke  flie 
goods  obt  qf  the  possession  of  the  vendees  of  Eustace 
f^  HoUand;  Eustace  i^  JSoUand  being  factors  autbori- 
fed  (o  transfer  the  property  in  them,  and  bavmg.actuat- 
\y  done  so  (c). 

22.  In  the  case  last  quoted  there  were  special  facU, 

which  were  considered  ae  equivalent  to  an  in- 
[  Z77  ]  dorscmcnt  of  the  bill  of  lading  by  the  consignor. 

But  if  there  be  not  such  facts,  and  the  bill  be 
for  delivery  to  order  or  assigns,  and  transmitted  unin- 
dorsed}  the  holder  thereof  cannot  by  an  attempt  to 
transfer  tha  property  of  the  goods  to  a  third  person, 
devest  the  right  of  the  consignor  to  stop  them  intnnai- 
tu.  This  will  ^pear  by  the  following,  case.  One  Fax^ 
a  wine  merchant  at  London,  having  ordered  five  pipc» 
of  wine  from  Messrs.  Abbott  E?*  Co>  of  Oporto^  they  load- 
ed tiiem  on  board  a  vessel  bound  for  Londorit  and  toot 
from  the  master  bills  of  li^ag  for  delivery  ito  order  or 
assigns.  One  of  tfiese  bills  they  transmitted  to /'sx  in 
a  letter,  wherein  they  said  they  had  shi[^d  the  vine 
on  his  account,  had  sent  him  a  bill  of  lading,  and  draws 
upon  him  for  the  price.  Fox  accepted  the  bill  of  ex- 
change thus  drawn  upon  him,  which  was  payaUe  nine 
mouths  afu;r  date.  Before  the  bill  of  exchange  became 
due,  the  wkie  arrived,  and  Fox  not  being  aWe  to  pay 
the  duties,  it  was  sent  to  the  King's  warehouse,  under 
tbe  statute  26  Cuo.  3.  c.  59. ;  while  it  remained  there. 
Fox  being  indebted  to  one  Mary  Nix,  and  called  upon 
lor  payment,  and  unable  to  pay,  sold  the  wine  to  her  for 
j^.40.  then  paid  to  him,  and  the  amount  of  his  debt. 
He  became  bankrupt  soon  afterwards  ;  and  the  agents 
of  the  consignors  having  paid  the  duties  and  obtained 

Cr)   Vkk    V.   i«nwJr«,    Peakc'i  N.  P.  Ca.  169. 
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die  good^i  Mrs.  Nix  brought  an  acdoQ  agaiiut  them  for  . 
the  value.    The  cause  was  tried  before  Lord  EHenior- 
0ugh  ;'  and  it  was  insisted   on  behalf  of  die 
plaintiff,  that  there  was  no  fUffbrence  between  [378) 
the  indorsenxcnt  of  a  bill  of  lading  by  the  con- 
signor, and  the  Bending  it  inclosed  in  a  letter  of  this  in- 
port.     Bat  his   Lordship  declared  himself  to  be  of  a ' 
different  opinion,  and  held  that  the  right  of  the  con' 
«ignor  to  stop  die  goods,  was  not  devested  under  these 
circumstances  (>f ). 

23.  By  the  law  of  France  (e)  the  right  of  the  vendor, 
•r  of  the  person,  who  has  advanced  money  at  respon- 
dentia on  the  specific  security  of  goods,  cannot  be  de. 
vested  by  an  assignment  of  the  invoice  or  of  the  bill  of 
lading,  although  the  same  law  in  favour  of  commerce 
gives  to  such  an.  assignment,  if  free  from  fraud,  the 
«ffect  of  devesting  the  right  of  the  general  creditors  of 
the  assignor  to  obtain,  possession  of  the  goods  in  dis- 
'charge  of  their  debts  ;  contrary  to  its  own  policy  in  oth- 
er cases,  which  requires  actual  delivery  of  possession  in 
order  to  e^ct  this  purpose,  according  to  its  general 
maxim,  that  a  mere  assignmoit  does  not  vest  the  prop-  - 
erty,  timpk  transport  ne  saisit  (/).  And  the  Ordi- 
nance, as  I  have  '  already  observed  (j-),  expressly  de- 
clares that  the  sale  of  a  ship  at  sea  shall  not  prejudice 
ihe  creditors  of  the  vendor. 

24.  But  in  cases  of  this  nature,  an  important  and  dif- 


(d)  Altv.  <Mh«,»itte,p4e364.  krt.3. 

-SitatGuildhaU,  before  LtrdESea-  (/}  lit-  %  tit  10.  Det  Jfavtrtt, 

fcnt^  Cb.  J.  after  T.  T.  1805.  ut  3. 

ie)  Vahn  no  the  French  OnU-  (f)  .Aite.putl.  c^  l.wcLg. 

Iiutc«,  fir.  3.  tit  10.    Det  Mnirf,  '•.' 
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ficJtq <■  rf  ktMT^Mt^MAeUi. 

[  379]  ne»  aoa  h—city  rf  A»  iiiiyiiMI ;  sd  cvtt 

M  bctv«^  tlK  OHii^ar  Hid  ifae  nrtgiiJ  o^ 
w^ec  the  right  to  maf  the  gaoda  aay  be  dmiteM  is 
tkc  partkuiar  circaBHiaBca  m£  tk  CiM ;  and  k  mM 
be  a  grat  hanfaJtip  upon  tbe  owwn  lal  aailMs  «f 
abip^  if  tbcy  wot  obliged  to  faaniw.  a  jodgaMot  ofnM 
Aoc  duubtfu!  aatcm  oF  fact,  lal  to  decide  ^oa  ilta^ 
sod  d^rer  dbc  goods  mt  their  anm  penL  Bat  I  ^. 
frcbcnd  the  law  docs  not  ahogetber  cait  lbs  faoRhiB 
upon  dKm.  la  the  ou  of  CaUamB  «.  Jld^  irhkb  1 
hxre  qnotcd  just  befere,  it  VMbebl  ikat  Ac  naMcrfaad 
discharged  fatmscif  by  dclimnis  the  gDods  to  dn  per- 
son, to  whan  the  amtigaor  fitst  iBjetwil  Ac  JA  of 
lading  {  but  ktdMtauc  the  qaaatiaB  avee  between  two 
ooQug^ces,  w  each  oi  whoa  ■  bffi  ef  bt^Mff  had 
kca  indoncdi  viddien  hadfasai  i 
ettempt  (o  Mop  in  tiaositB,  aid  the  a 
know  the  priwity  of  ndoraene&t,  wliidi  *^  ndMBA* 
ti«%  to  the  owtkets  <^  Ak  4ip>  whertae  k  majr  oStsn 
be  oot  of  the  power  of  the  austo  to  iofena  hinadf  ttt* 
igfactorily  of  the  priority  *f  todweaMit.  Ia*D«ailier 
case,  Khich  wu  tried  befotc  CUc/y9itit& Lit m Guild* 
hidt,  and  which  Was  aa  action  hnttf^  bjr  dbe  a 
of  the  tHigToal  eiMitigaee  agabut  ihe  i 
delivered  the  goods  to  the  person,  to  « 
or  had  tdtt  another  bill  of  fatdiag  as  a  eecnri^,  aad  to 
enable  him  to  take  poMesuon  of  the  goods  on  his  be- 
half^ if  the  consignee  should  fail,  which  had  been  the 

case  ;  it  appeared  in  evidence  by  the  testiaKiaf 
(  SBO]  of  laenheats   aid   anaters  d  ^ips,   Uiat  I7 

usage,  in   the  case  of  indonemenC  of  biHi  «f 
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lading  to  Afferent  peraoni,  At  master  was  mt  Actt^  to 
delhrer  to  vhichever  be,  dumght  father ;  and  upon  AiC 
peoBcl,  the  ChtBf  Jostiee  dinscted  du  Joiy  to  find  their 
vfvdift  m  &R>ur  of  the  de&ndsat, '  vkI  dtcy  aceordbig- 
ly  4kl  ae  (A).  -  But  {M»4iapi  this  nile  arigtit  upoa  Airier 
COaaidwatkMi  be  heM  to  pttf  t««  mtieh  power  hito  Ac 
naMeT*s  hands,  and  it  m!^  in  somt  cases  be  tnconshe-  - 
tut  with  th«  stA&owledged  right  to  stop  is  tnmsHo,  tnd 
defeat  die  beneficial  exercise  of  tt.'  And  it  may  be  col- 
lected from  tlie  decision  of  a  late  case  (f),  that  If  the 
auuter,  being  required  to  deliver  the  goods  to  as  agent ' 
ff  the  consignor,  either  expressly  engage  to  do  so,  or 
t«y  that  he  will  not  part  with  them,  until  he  is  cert^n 
of  a  safe  deK»ery,  and  afterwards  deliver  them  to  Ac " 
Mnraignee  or  the  persons  daiaiing  under  him,  he  wiQ  be 
responsil^  to  the  consignor,  provided  h  shall  turn  out 
diat  the  consignor  was  legally  entided  to  countermand 
ibe  delivery  and  take  back  the  goods. 

354   la  general,  where  two  opposite  parties  claim  a 
right  to  receive  the  goods,-  both  or  eiAer  of  diem  will ' 
be  willing  to  g^e  an  indemnity  to  die  master ;  and  die 
master  should  in  prudence  deliver  the  goods  to  the  par- 
ty, upon  whose  indemnity  he  can  most  safely  rely>    But 
if  a  satisfactoTy  indemnity  is  not  <^red,  and 
die  master  must  exercise  a  discretion ;  then  if  [  381  ] 
die  bill  of  lading  has  not  been  assigned  over  by 
die  Eonsignee,  and  he  has  failed,  without  doubt  the  mas- 
ter should  deliver  to  the  person,  who  claims  for  the  use 
of  die  consignor.     If  the  consigner  has  indorsed  bilh 


(A)  Fatrm  v.  Bautrt,  1  Hen.    k  PuU,  457.  The  derendant  was  a 

fticSBi-naU.  -akarfingtr  f  but  the  doctrioe  *p- 

f^  J(fiIt*C/aMtArrv.Aaa3B<W.    plieseqiullytotliecsseofsamter- 
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of  lading  to  different  persons,  as  was  the  cue  in  CtJd- 
rveli  V,  Bail,  the  master  should  deliver  to  the  person,  to 
whom  the  consignor  first  made  the  indorsement.  If  the 
consignee  has  assigned  the  bill  of  lading,  and  the  validi- 
ty of  the  assignment  be  queati<Hiable ;  it  seems  most 
proper  for  the  master  tt>  deposit  the  goods  in  a  place  of 
aafetp,  aod  apply  to  the  Court  of  Chancery  by  iray  of 
interpleader,  to  compel  the  contending  piuties  to'liti^atfe 
their  rights  1^  an  adim  betfreen  themselves. 
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OP  SALFAGS. 


I.  Ma 


Laving-  thus  treated  of  th&righta  aod  duties 
aAing  out  of  the  coDtracts  between  the  sbip-owmr  laA 
merchant,  it  seems  proper  in  the  next  place  to  consider 
a  sabject,  which  the  dan^ra  of  navigation  frequently 
lander  interesting  to  both  aliLe  ;  namely,  the  compen- 
sation that  is  to  be  made  to  o^r  persons,  by  whose  * 
assistance  a  ship  or  its  loading  may  be  saved  from  im- 
peding peril,  or  recovered  after  actual  loBs< 
Tliis  computation  is  known  .by  the  name  of  [  383  ] 
tahage,  and  at  present  is  commonly  made  by  a 
pi^inent  in  money,  but  in  the  infancy  of  commeice  was 
iBXjm  frequendy  'made  fay  the  delivery  of  some  ponioor 
of  the  specific  articles  saved  or  recovered. 

All  foreign  codes  of  maritime  law,  both  ancient  and 
tnodem,  contain  provisions  and  enactments  on  this  head< 
In  some  of  them  the  value  to  be  paid  is  fixed  at  a  cer- 
tain  portion  of  the  articles  savt^d,  or  of  their  value,  ac- 
cording to  their  nature  and  quaiitj-,  or  the  circumstances 
of  the  case.  But  it  is  obvious  that  positive  and  settled 
rules  are  litUe  adapted  to  the  adminislration  of  justice 
in  varying  and  unsettled  cases  ;  and  what  can  be  more 
TariouB  and  unsettled,  than  the  degrees  of  labor  experi- 
enced on  the  ocean,  or  the  degrees  of  peril,  to  which 
persons,  who  engage  in  the  meritorious  task  of  assisting 
the  distressed  on  that  element,  are  at  diifereat  times  ex- 
posed i  and  therefore  in  the  case  of  wreck   or  derelict 
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as  sea,  the  llw  of  En^aod,  like  the  law  of -«ome  otlier 
countries,  has  fixed  do  positive  rule  or  rate  of  salvage, 
but  directs  onl^  aa  a  general  principle  that  a  reas<Miable 
oompensation  Aall  be  made  (a),  (l)     The  legislators  -of 

of  all  civilized  and  comDurcial  states  in  modem 
[  383  ]  times  (^),   have  laboured  earnestly   to  repress 

by  due  severity  of  punishment,  the  barbarous 
ifitit  of  ^uoderi^  the  itelpless  and  distnsscd  naiiver, 
vhose  MWatioa  (Alls  tar  assutaaCB  and  relieC  ^lld 
«e/y  salutary  fntvi^kms  hav«  Iwen  ntade  tn  <im  subfect 
fc^y  the  wkdatB  of  our  own  pulianK&ts  (c),  bvt  wiiich 
I  «haU  fori>ear  to  dotail,  -as  not  pmpcdy  bdongng*  *o 
Bf  Mbjett,  Mttd  proaeed  to  Ae  oonaidETalioti  ai  aalrai^ 
TMATt  widi  ragwd  to  the  eficriB  preaerved  frwn  llM 
perils  of  &e  sea: ;  and,  ibcokdlt,  wkh  vegard  to  c&sM 
rttakCQ  Ibon  «a  eaen^,  iaCo  Ivlktse  baads  th^  mmjr 
have  fallou 

S.  A  person,  vho  fey  hb  -awn  tabor  fttawva  good*, 
■mhaek  the  owner,  ur  those  hRiusGed  widi  &e  oi^  «C 
them,  have   cither  idtaBdoaed  in  distress  at  sea,  or  are 

(a)InHiecueof  iitrv£c(becoili-  raoilmi  taiet,"   became  fcr"^'^ 

ing  die  property  of  the  crown,  it  the  claim  of  the  sovereign  power 

WM  fcnnerl;  ^  settled  practice  in  loate  cotnttie*  VMTMdtM  hKB* 

of  the  Court  of  Admiralty  to  give  baroii*  thui  ihe  temper  of  the  in- 

ft  ntraeiy  te  the  finders  or  idmrs,  hnbittnti.     Bee  Fiili>i*>  pre&rc  -t* 

but  the  practice  hoa  been  loDff  (Us-  tit.  9.  of  book*,  idthefrmet  Qr~ 

used,  and  the  rcwsnl  become  dis-  thiumce. 

crettoii«r7.    Case  ofthe  AumiA,  (n)  See  the rtttutea  3  £A  L ic  4. 

1  Rgb.  A.  R.  37.   WeltaatCt  Sea  4  Ed.  1.  »Ul.  3.  sect.  3.     12  .«vv 

lAwa,th.34.  stM.  3.e,  1&  aid  96-G«*.S-'C-  19. 

(Aj  I  hkvs  used  the  words  "  in  IBUc.Com,  C.&.S.11. 


(1)  Where  the  Jiountof  salvage  is  not  fixed  byposidve 
law;  Hintist  be  determmed  by  the  priooiptes  of  geoenl  law, 
and  rs  tliscretionary  tinder  all  the  cintiinstancH  of  the  case. 
Talbot ».  Seanan,  1  Cranch'sBep.  I. 
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unable  to  protect  and  secure,  b  entitted  by  the  ccnamosi 
law  of  Englajid  to  retain  the  possession  of  the  goods 
saved,  until  a  proper  compeusation  is  made  to  hijn  for 
his  trcMible  (if).  This  compeusatioo,  if  ihe  parties  can-, 
jtot  agree  upon  it,  may  by  the  same  lav  be  ascertained 
by  a  Jury  in  an  action  brought  by  the  salvoragunat  the 
proprietor  of  the  goods ;  or  the  prOptietor  may  tender 
^  the  salvor  such  sum.  of  m6ney  as  he  thinks  sufficient 
bnd  upon  refusal  to  deliver  the  goods,  in-ing  an  ao- 
tion  {e)  agaisAt  the  salvor ;  and  if  the  Jury  think 
the  sum  tendered  sufficient,  he  will  recover  his  [  384  ] 
goods  or  their  value,  and-  the  costs  of  his  auit> 
If  the  salv^ie  is  perfumed  at  sm,  the  Court  of  Adrni* 
ralty  has  jurisdiction  over  the  subject,  Mud  will  Gx  the 
Him  to  be  paid^  and  adjust  the  propo|tions,  and  tak« 
care  of  the  property  pending  the  suit ;.  or  if  a  sale  is 
necessary,  direct  a  sale  to  be  made,  and  divide,  the  pro- 
ceeds between  the.salyoraaiwt  the  proprietors  afigbrding: 
t9  equity  and  reason.  And  in  £xing  the  rate  of  salvage, 
this  Coutt.  usually  has  regard  not  only  to  the  labor  and 
peril  incurred  by  the  salvors,  but  also  to  the  situaticHi, 
lii  which  they  may  happen  to  stand  with  respect  to  the 
propeity  saved,  to.  the  promptitude  and  alacrity  mani- 
fested by  them,  and  to  the  value  of  the  ship  and  cargo, 
«»  well  as  the  degree  of  danger,  irbm-which  they  were 
nescued  (y)>  In  the  case  of  a  homeward  bound  West'  ' 
^idia  ship  ta£eo  by  the  French,  near  the  Coast  of  Ja- 
vaicoy  while  proceeding  from  Savannah  le  May  to  Bhte- 
^ids  to  join,  convoy,  and  re-captured  l^  persons  going 

(dyBanfiiriv.JotK>,11A.IUym.  (/ITheWiti.iAMBECKroHD, 

JXi.£onngVoiitriv.J},ag,aKiH.  JUvii-Aead.    AttliitDelegites,  17th- 

57.  wid  24th  Nov.  1801.  MS.  3  Rob. 

-<«)  Kx.  of  .4b«hM>M>  •««(•.■'  A.  It.  355.  S.  C. 
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ht  bents  froBi  die  Aon,  one-tixth  was  ^knved  for  sal-* 
vage  ;  apd  as  the  voyage  homerrard,  and  conseqnenily- 
'ihe  right  to  frei^t,  had  commenced,  and  die  frei^it 
was  ultimately  earned,  the  salvagi;  was  paid  upon  die 
freight  as  well  as  the  ship  and  cargo  (5-).  (1) 

In  the  case  of  a  slave  ship  rescued  from,  insurgest 
slaves  on  the  coast  of  Africa,  by  another  vessd  employ- 
ed m  the  same  trade,  one'trnth  of  the  ralue  ws»s 
[  385  J  allowed  (A).     lo  the  case  of  a  Danish  ship,  de- 
serted by  its  crew  on  the  English  coast,  and 
brought  into  Harwich  widiont  «my  considerable  danger, 
two-jijihs  were  decreed  for  salvage  (»).      fn  the  case  of 
another  ship,  which  having  struck  upon  a  rock,  lost  Ver 
,  rudder,  had  her  bottom  beaten  in,  and  beqj^n^erted  hf 

[g)   The  DoKOTHT   FoiTEB,    4  Hob.  A.  B.  2^3. 
&D(ien,6  Bob.  A.  B.  S8.  (■} The Pobtoha,  QiKK.4IIbK 

(A)  The  Thelawmby,   Lake,    A.  B.  193. 


( 1 )  In  Talbot  t.  Seaman,  I  Crancb  Rep.  I ,  the  ropKnn  covrt 
or  the  Uaited  States  decreed  payment  of  one  third  of  dtenett 
value  as  salvage.  In  Mason  &  others  v.  Ship  Blairean,  2 
Cranch  240,  the  same  Cuurt  decreed  one  third  of  die  gross 
value  as  galvage  :  and  one  third  of  the  salvage  to  the  omiers  of 
the  saving  ship  ;  and  in  the  case  of  the  ahip  Mary  Fon),  S  Dal- 
las'Rep.  188,  the  same  court  decreed  one  third  of  the  gross 
value  as  salvage,  and  two  tfainls  of  that  to  tbe  owners  of  the 
saving  vessel.  In  ehe  case  of  the  brig  Jefferson  stated  in  Foot 
&  another  v.  Robinson,  .1  Johns.  N.  York  Rep.  24,  the  districk 
court  of  Mew  York  decreed  one  half  of  the  nett  fMOceeds  as 
,  salvage.  These  cases  are  cited  only  to  shew  that  here,  as  in 
England,  the  amount  of  salvage  is  discretionary,  and  that  the 
Courts  are  liberal  in  the  allowance  of  it.  See  also  4  Ciaacb. 
Rop,  3 17. 
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&e  crew,  Ttas  weiglrcd  off  with  great  perH  by  one  set 
of  persons,  and  phced  in  such  a  situation  aa  to  enable 
the  Dtaster  to  bring  off  some  bulUtst,  but  which  aftet- 
.  wards  sunk,  and  was  again  weighed  up  and  brought  in- 
to Harwich  by  another  set  of  persons,  two-thirda  were  . 
decreed,  and  the  amount  distributed  rateabLy  among  tha 
first  and  second  set  of  salvors  (Ji).  But  the  Court  wiU 
not  suffer  a  claim  of  salvage  to  be  ingrafted-  on  the 
local  ignorance  of  foreigners,  who  cannot  be  expected 
to  be  well  acquainted  with  our  coaBt*  although  a  recomr' 
pence  must  be  made  for  the  service  actually  rendered 
to  them  (/).  Neither  is  a  passenger  entitled  to  make 
a  claim  for  the  ordinary  assistance  he  may  be  enabled 
%a  afford  to  a  vessel  in  distress  ;  it  being  the  duty,  as 
well  as  the  interest,  of  all  persona  tut  boani  of  every 
description,  to  contribute  their  aid  on  such  an  occasion. 
A  passenger  however,  is  not  bound  to  remain  on  board 
the  ship  in  the  hour  of  danger,  but  may  quit  it,  if  he 
has  an  oppor.tunity  to  do  so  :  much  leas  is  he 
required  to  take  upon  himself  any  responsibili^  [.386  ] 
as  to  the  conduct  of  the  ship.  And  therefore 
in  the  following  case^  a  passenger  was  permitted  to  re- 
cover a  very  considerable  sum  for  extraordinary  servi- 
ces performed,  and  responsibility  incurred.  A  ship 
bound  to  the  West-Indies,  struck  upon  the  shoals  of 
Chichesttr,  in  a  gale  of  wind,  and  in  that  situation  was 
deserted  by  the  master,  who  took  part  of  the  crew  with 
him>  A  perscm  who  had  commanded  vessds  in  the 
same  trade,  and  was  then  on  board  as.  a  passenger,  took 
the  command  of  the  ship,  by  the  desire  of  the  passea-  * 
gers,  and  with  the  consent  of  the  mate  and  the  remain- 
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der  of  the  crew,  and  carried  facr  back  in  safely  to  Ramt- 
^ote.  harbour.  The  owner  approved  of  his  conduct, 
and  in  a  letter  to  the  underwriters,  attributed  the  pre- 
servation of  the  ship  to  his  slcill  and  management,  and 
.  intimated  that  he  thought  jC-3O0  the  lowest  compensa- 
tion that  could  be  made  to  him ;  this  was  done  under 
an  expectation  that  the  remuneration  might  form  a  part 
of  a  general  average.  At  the  trial  of  the  cause,  die 
Chief  Justice,  Lord  Alvanley,  said  he  was  indined  to 
'think  the  plaintiff  was  entitled  to  be  paid  something  for 
hie  service,  as  he  appeared  to  have  placed  himself  in  a 
situation  of  responsibility,  and  would  have  been  answer- 
able for  neglect  or  misconduct.  The  Jury  gave  j^.-WO. 
An  application  was  made  to  the  Court  of  Common 
Pleas  in  the  ensuing  term  to  set  aside  the  verdict,  bat 
the  Court  refused  to  do  so  (m).  (1) 

(tn)  JVewman  v.  IFaltcn,  3  Bos.  Ei  Pull.  612. 


(1)  Lord  AWanley  in  deliverbg  the  opinion  of  the  court  ia 
thb  case,  said,  "  Bat  if  a  passenger  go  beyond  the  line  of  his 
duty,  if  he  take  upon  himself  the  direction  of  the  ship  and  make 
himself  responsible  in  the  same  manner  as  if  he  were  master, 
he  is  entitled  to  a  compensation  by  nay  of  salv^e.  It  ts  like  a 
case  of  extraordinary  perilj  where  pilotage  would  in  the  opinion 
of  Sir  Wm.  Scott,  be  difficult  to  distinguish  from  a  case  of  sal- 
vage properly  so  called,  and  extraordinary  exertion  and  per- 
sonal danger  might  in  such  a  case  exalt  the  service  into  a  sal- 
vage serrice.  The  Joseph,  1  Rob.  Adm.  Rep.  306.  See  also 
the  case  of  The  two  Friends,  I  Rob.  Ad m.  Rep.  279,  where 
a  passenger  was  allowed  large  salvage  on  a  rescue. 

If  a  vessel  in  distress  is  abandoned  at  sea  by  the  master  aaA 
crew,  excepting  one  man,  who  is  left  either  by  accident  or  de. 
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When  ft  well-rounded  claim  of  salvage  haa 
been   entered  in   the  Court  of   Admbalty,  the  [  Ht } 
proper  course  to  be  pursued  by  the  defendants, 
in  order  to  save  the  expense  of  further  proceedings,  is 
to  tender,  ia  the  first  stage  of  the  cause,  by  acts  of  Court, 
and  not  personally  and  verbally  to  the   claimants,  a  spe- 
cific sum  for  the   salvage,  accompanied   by  an  offer  to 
pay  the  costs   incurred.     The  Court  will    then  consider 
of  the  sufficiency  of  the  sum  tendered,  and  if  it  shell  be 
thought  sufficient  will  make  the  party,    who  refuses  th^ 
offer,  liable   not  only  to  his  own   costs,  but  also  to  the 
costs  of  ^e  other  side,   if  it  shall  appear  that  the  pro-  ' 
ceedings  have  been  vexatiously  pursued  (n). 

In  the  case  of  valuable  property,  and  numerous  pro- 
prietors and  salvors,  the  jurisdiction  and  proceedings  of 
this  Court  are  admirably  adapted  to  the  purposes  of 
justice.  But  as  the  delay  and  expense  necessarily  va/^- 
dent  to  the  proceedings  of  a  high  tribunal,  sitting  at  a 
distance  from  the  subject  in  contest,  will  often  be  inju- 
rious to  the  parties,  the  legislature  has  endeavoured  to 
introduce  a  more  expeditious  and  less  expensive  mode 
of  adjustment.  For  this  purpose  several  {^visions 
were  made  by  a  statute  passed  in  the  reign  of  ^een 
Anne  (o),  which  were  varied  and  improved  by  another 
statute  in  the  reign  of  George  the  Secand(_p),  and  I  shall 


sign,  he  is  discharged  from  fab  contract  as  a  mariner  of  that 
vesflel,  and  if  be  contributes  to  the  preservation  of  the  vessel, 
will  be  entitled  to  salvage.  Mason  &  others,  Libeliants  v.  Ship 
Blaireau,  2  Cranch's  Rep.  2*0. 
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consider  the  two  acta  togedier  as  fonning  on^  body  of 
regiflations  oa  this  subject.  These  statutes  do  aot  ex- 
tend to  Scotland, 
[  388  ]  3.  In  the  first  placQ,  ia  all  pans,  of  En^ttml* 
except  the  Caique  Ports,  all  sheriff  d^pi^  sher- 
iffs, justices  of  the  peace,  and  all  mayors^  bailiS^  uid 
other  bead  officers  of  corporations  and  port  towas<  ncav 
the  sea^  coroners,  commissioners  of  the  land  taa,  cott- 
stabks,  headboroughs,  tiihiiigmcn,  and  oSlccra  of  tho 
customs  OF  excise,  upon  application  made  to.any  of 
them,  by  or  on  the  behalf  of  the  chief  officer  of  any 
vessel  beloDgiug  to  the  King's  subjects,  or  others^  in 
<l3nger  of  being,  or  actually  being,  stranded  or  run.  on 
shore,  are  empowered  and  required  to  commaiid  the 
constables  of  the  ports  nearest  to  the  coast,  to  call  to*^ 
gether  as  many  men  as  shall  be  necessaiy  to  the  assise 
tance  and  for  the  preservation  of  the  distressed  ship  and 
its  cargo ;  and  if  any  otlier  ship  beloogiog  ta  l^c  King 
or  his  subjects,  hap^^ns  to  be  riding  at  anchor  near  die- 
placa  of  distress,  the  oSicers  of  the  customs,  and  con- 
stables, or  any  of  them,  are  empowered  and  cequined  to. 
demand  of  the  superior  officer  of  such  ship,  assistance 
by  his  boats,  and  such  hands  as  he  can  ccKiveniontljr 
spare  ;  and  if  such  superior  officer  refuses  or  negleoto  ta 
give  such  assistance,  he  ft>rfeitsj£'.100-to  be  recovered^ 
by  the  superior  officer  of  the  ship  in  distress,  with  costs 
of  suit,  in  any  Court  of  record  (y). 
4.  And  to  prevent  confusion  among  the  persons  as- 
sembled, either  for  want  of  proper  orders,  or 
[  389]  by  contradictory  orders,  they  shall  omform. in. 
the  first  place,  to  the  ordera'  of  tho  master,  or 
other  officers,  or  owners,  or-  the  penons  employed  hy- 

(s}  13  .iiait,  »UL  Z  c,  18. 1.  L  &  36  Ceo.  3.  c.  19.  S-  9. 
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Uiem  J  and  for  want  of  their  presence  ind  directions,  to 
the  orders  of  the  persons  authorized  to  ejtecute  these 
statutes  in  the  following  subordination,  as  they  happen 
to  be  present ;  namely,  officer  of  the  customs,  officer  of 
excise,  sheriff  or  his  deputy,  justice  of  the  peace,  mayor 
6t  chief  magistrate  of  a  corporation,  coroner,  commis- 
sioner of  the  land-tax,  chief  constable,  petty  constable 
or  other  peace  officer  ;  under  the  penalty  of  jf .  5  for 
wilfel  disobedience  of  such  orders,  to  be  levied  by  war- 
rant of  a  justice. 

'  5.  Hie  high  sheriff  by  the  common  law,  and  by  the 
statute  (r),  in  case  of  aeed,  and  in  the  absence  of  the 
high  sheriff,  any  justice  of  the  peace  may  take  sufficient 
pow;et  of  the  county,  to  repress  all  unjust  violence,  and 
duly  to  enforce  the  execution  of  the  statute.  And  the 
commander  of  the  ship  in  distress,  or  officer  of  the  cus- 
toms, or  constable  on  board  the  sanie,  may  repel  by  force 
persons,  who  without  their  consent  press  on  board  the 
ship,  and  thereby  molest  them  in  its  preservation  (s). 

6.  And  for  the  information  of  persons  interested,  who 
may  happen  to  be  absent,  the  officers  of  the  customs 
shall,  as  soon  as  convenient,  cause  all  persona 
belonging  to  the  ship,  and  others,  who  can  give  [  390  J 
an  account  thereof,  or  of  the  cargo,  to  be  ex- 
amined upon  oath  before  some  justice  of  the  peace,  as 
to  the  name  or  description  of  the  ship,  the  names  of  the 
master  and  owners,  and  of  the  owners  of  the  cargo,  and 
of  the  places  of  departure  and  destination,  and  the  oc^ 
casion  of  the  ship's  distress ;  which  examination  the 
justices  are  to  take  down  in  writing,  and  to  deliver  i 
copy  thereof,  with  a  copy  of  the  account  of  the  goods, 
to  the  officer  of  the-  customs,  who  shall   transmit  the 

(r)  26  Gm,  2.  c.  19.  s.  13.  {*)  13  .iflie,  alat.  3.  c,  13. 8. 3. 
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^Krsons,  to  whom  the  same  shEtll  be  allotted.  And  ia 
case  it  shall  happen  that  no  person  shall  appear  to  make 
his  claim  to  all  or  any  the  goods  that  shall  be  saved^ 
then  the  chief  officer  of  the  customs  of  the  nearest  port 
to  the  place  where  the  ship  was  in  cUstress,  shall  apply 
to  three  of  the  nearest  justices  of  the  peace,  who  shall 
put  him  dr  some  other  responsible  person  in  possession 
of  the  goods,  such  justices  of  the  peace  taking  an  ac- 
count in  writing  of  the  goods,  to  be  signed  by  such  of- 
ficer of  the  customs  (  and  if  the  goods  shall  not  be  le- 
gally claimed  within  the  space  of  twelve  months  next 
ensuing,  by  the  rightful  owner  thereof,  then  public  sale 
flhall  be  made  thereof,  and  if  perishable  goods  forthwith 
to  be  sold,  and  after  all  charges  deducted,  the 
residue  of  the  monies  ari^ng  by  such  sale,  with  [  392  J 
a  fair  and  Just  account  of  the  whole,  shall  be 
transmitted  to  the  Exchequer,  there  to  remain  for  th9 
benefit  of  the  rightful  owner  xvhen  appearing  ;  who  upon 
affidavit  or  other  proof,  made  of  his  right  or  property 
thereto,  to  the  satisfaction  of  one  of  the  Barons  of  the 
coif  of  the  Exchequer,  shall  upon  his  order  receive  the 
same  out  of  the  Exchequer. 

But  this  statute  not  containing  a  provision  for  adjust- 
ment of  the  salvage,  if  the  contending  parUes  could  not 
agree  in  the  nomination  of  justices  ;  nor  providing  any 
method  of  rising  money  immediately  for  payment 
thereof,  and  being  defective  in  other  respects,  the  sub- 
sequent statute  (y)  provides,  that  the  justice  of  the  peace, 
mayor,  bailiff,  collector  of  the  customs,  or  chief  consta- 
ble, who  shall  be  nearest  to  the  place,  where  any  ship 
or  goods  shall  be  stranded,  shall  forthwith  ^ve  public  ' 

Cj/)  26  Gen.  2.  C.  19.  sect  6. 
M3 
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tmsa  of  any  person  or  persons,  not  employed  by  the 
master,  mariners,  or  owners,  or  other  persons 
lawfully  authorized,  in  the  salvage  of  any  ship,  [  394  } 
or  the  cargo  or  provision  thereof,  shall,  in  the 
absence  of  persons  ao  employed  or  authorized,  save  any 
ship  or  goods,  and  cause  the  same  to  be  carried  for  the 
benefit  of  the  proprietors  into  port,  or  to  any  adjoining 
custom-house  or  place  of  safe  custody,  immediately 
giving  notice  thereof  to  some  justice,  magistrate,  custom- 
house or  excbe  officer,  or  shall  discover  to  any  such 
magistrate  or  officer,  where  any  such  effects  are  wrong- 
fully bought,  sold  or  concealed,  such  persons  shall  be 
cnUtled  to  a  reasonable  reward,  to  be  paid  by  the  mas- 
ter or  owner  of  the  vessel  or  goods,  and  to  be  adjusted 
in  case  of  disagreement  about  the  quantum,  in  the  same 
maimer  as  salvage  is  to  be  adjusted  either  by  the  first 
or  latter  statute,  as  the  case  shall  require. 

9.  Between  the  passing  of  these  two  statutes  a  partic- 
ular provision  was  made  by  the  le^slature  for  the  ad- 
justing of  salvage  for  cables  and  anchors,  from  which 
ships  are  forced  in  bad  weather  within  the  jurisdiction 
of  the  Cinque  Ports  ,■  whereby  it  is  ordained,  "  That 
*'  the  Lord  Warden  of  the  Cinpie  Ports,  for  the  time 
*'  being,  shall  nominate  and  appoint,  by  an  instrument 
*'  under  his  hand  and  seal,  three  or  more  substantial 
**  persons  in  each  of  the  Cinque  Ports  (c),  two  ancient 
*'  towns,  and  their  members,  to  adjust  and  de- 
"  tcrmine  any  difference  relating  to  salvage,  if  [  395  j 
*'  any  such  shall  arise  between  the  master  of  any 

(c)  The  Cinqiie  Ports  are  Dover,  alorff  the  coast  of  6uikx  and  Xenf, 

Sanihnich,  Romneg,  Haiiiiiifa,   and  tlic  toirns  on  tJie  coaat  being  all 

1/i/tlie ;  ami  Ihc  two  ancient  towns,  niemt>era  of  one  or  other  of  the 

are  WincMiea  and  Rye.     The  ju-  Chigoe  Part*. 
mdiation  citcnds   from   Senfird 
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the  King  should  liave  one-fourth,  the  owners  of  the  ships 
another _/our (A  ,■  and  the  other  moiety  be  divided  among 
the  captors  ;  the  admiral  taking,  if  present,  the 
share  of  two  men  in  each  vessel ;  if  absent,  of  [  399  ] 
tnf'only ;  and  in  the  case  of  capture  by  private 
ships  not  in  the  King's  pay,  the  King  should  claim  no 
part,  but  the  captors  take  the  whole,  allowing,  however, 
to  the  admiral  as  much  as  the  share  of  two  men  (Ji). 
But  these  proportions  were  occasionally  varied  at  the 
King's  pleasure  ;  and  Sir  Matthnu  Hale  informs  us  that 
in  his  time  the  admiral  had  the  third  of  goods  taken  by 
private  men  of  war  as  his  fee,  but  in  right  of  the  King  (/). 
The  entire  beneficial  interest  was  first  given  to  the  cap- 
tors whether  belonging  to  the  royal  navy,  or  private 
ahips  of  war,  by  a  statute  passed  in  the  reign  of  ^leen. 
Anne  (ni).  This  statute  however  contains  no  regulation 
of  salvage  or  other  provision  In  the  case  of  recapture. 
During  the  short  war  with  Spain  in  the  reign  of  George 
thejirst,  no  legislative  provision  was  made  on  the  sub- 
ject of  prize.  Soon  after  the  declaration  of  war  against 
Spain  in  the  thirteenth  year  of  the  reign  of  George  the 
SecoTui,  and  against  France  in  the  seventeenth  and  twen- 
ty-ninth years  of  the  same  reign,  acts  of  parlia- 
ment (n),  were  passed  on  this  subject,  by  each  [  400  ] 
of  which  the  ships  or  goods  of  the  King's  sub- 

(J^)Bladtb•>okoft^cAdmi^,■llty,  IMS,  c.  21.    The  distribution  of 

3. 19.  20.  Clf-ke't  Praxia,  p.  163.  priieis  scttlctl  liy  tliose  Ordinances 

(f)/!!!!!^*  Treatise  in  three  purts,  and  by  the  Oi'diiiances  of  l&JO.  c. 

part  3.   chap.  28.      In   Hitrgrmv't  28,  8t  33. 

J jtw  Tracts,  p.  247,     Two  of  the         (m)  6  Mn.  c,  13.     See  Dr.  Bah- 

Ordinnnccs,  passed  in  tlie  time  of  itmni  »  note  intho  case  of  the  Uek 

the  uaurpatinn,  mention  "Ille(rnf/it  Mohb,  Hetmer,  4  Hub.  A.  K.  313. 
*■  of  plizes  customarily  due  to  the         (n)  13  Ge<i.  2.    Chap.  i.    Itecap- 

"  Im^  Hi^h  Jilmirai,"  and  direct  lure,  sect,  16,     17  Geo.  2,  chap.  34. 

the  same  to  be  laid  out  In  medals  Ilecnpture,  sect.   30.      29  Got.  3. 

as  a  reward  for  eminent  aenices.  r/io/j.  34.  Itecapture,  sect.  24 
SnbeU'i  Acts,  A.  D.  VHH.  c.  12.  k 
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jecta  taken  and  retaken,  were  decreed  to  be  restored  to 
their  original  owner,  and  the  rate  of  salvage  tras  fixed 
at  one-eighth  in  the  case  of  recapture  by  the  King's  ships ; 
but  in  the  case  of  recapture  by  private  ships,  whether 
acting  with  or  without  commission,  the  rate  was  made 
to  vary  according  to  the  length  of  time,  during  whkh 
the  vessel  might  have  been  in  the  possession  of  the  ene-  . 
my ;  if  such  possession  had  not  exceeded  twenty-f<mr 
hours,  the  rate  was  fixed  at  one-eighth,  if  between  twen- 
ty-four and  forty-eight  at  one-ffth,  if  between _/orty- 
eight  and  ninety-six  at  one-third^  if  above  ninety'six  at 
one-half.  And  in  all  cases,  if  the  vessel  rec;^tiired  were 
set  forth  as  a  vessel  of  war,  during  its  possession  by  the 
enemy,  the  rate  of  salvage  was  fixed  at  ont'half,  A 
provision  similar  to  the  last  had  been  made  by  teveral 
ordinances  in  the  time  of  the  usurpation  (o),  which  in 
all  other  cases  settled  the  salvage  at  one-eighth.  The 
variation  of  the  rate  of  salvage  according  to  the  time  of 
the  enemy's  possession  probably  occasioned  many  dis- 
putes, and  therefore  in  the  statutes  passed  in  the  present 
reign  the  rate  has  been  uniformly  fixed.  At  the  com- 
mencement of  hostilities  with  America  (_p),  and 
[  40t  ]  afterwards  with  the  French  King  (y),  it  was 
fixed  at  one-eighth,  as  well  in  the  case  of  private 
ships  as  of  those  belonging  to  the  royal  navy ;  except  in. 
the  case  of  vessels  set  forth  as  ships  of  war,  in  which 
case  as  in  the  former  statutes,  it  was  fixed  at  one-half. 
At  the  commencement,  of  the  war,  in  the  year  1 793,  the 
legislature  fixed  the  rate  of  salvage  at  one-eighth  for  the 
royal  navy,  and  at  one-sixth  for  private  ships ;  and  in 
case  of  recapture  by  the  joint  operation  of  his  Majesty's 
ships,  and  private  ships,   authorized  the  Judge  of  the 
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12.  It  may  be  proprr  to  iDtntioo  in  tliis  place  Ae 
pnctice  of  the  Court  of  Admimhy.  in  the  case  of  Ait 
propertv  of  the  allies  of  this  country,  taken  at.  sex  by  > 
conunon  enemy,  and  retaken  by  the  subjects  oi  thiB 
country.  For  this  purpose  I  cannoc  oo  better  tfwn  lue 
the  words  of  the  learned  Judge,  irbo  now  presides  ia 
that  Court.  "  The  maritime  taw  of  England"  says  Sir 
niiJiam  Scan,  "  baring  adopted  a  most  liberal  rule  of 
**  restitution  on  salvage,  with  respect  to  the  recaptured 
**  property-  of  its  own  subjects,  gives  the  benefit  of  that 
"  Ttde  to  its  allies,  till  it  appears  that  they  act  towards 


eiple  of  the  English  Courts  of  Admiralty  (ffferioos  to  their  acts 
of  parlianeRl,}  ii  adopted,  of  cmiBidering  the  property  of  goods 
capioicd  completely,  delisted  only  by  a  aenteDce  of  cc«ideai- 
DStioo  in  a  court  j>f  competent  jurisdiction.  2  Burr.  fiep.  094-. 
1208.  The  Jul  poslliminii  continues  until  mcb  coodemnatioD. 
and  no  Imiger.  Hutson  y.  Guestier.  4  Cnmch.  Rep.  293.  The 
act  of  Congress  of  th^  United  States,  3.  March,  1800,  [5  U.  S. 
L.  3  S.  sect.  1 .)  provides,  that  if  the  Tessel  or  goods  of  any  persw, 
resident  within  or  under  the  protection  of  the  United  States  be 
recapt'ired  after  a  hostile  capture  before  sack  vessel  or  goods 
shall  have  been  condemned  as  prize,  it  bI^I  be, restored  lo  the 
,  owner  on  payment  of  salvage,  of  one  eighth  part  if  recaptured 
by  apuMK  vessel,  and  of  one  nrfAporl  if  by  a;>rwt)le  vessel  of 
the  United  States  ;  but  if  the  recaptured  vessel  be  armed,  eith« 
before  or  after  capture,  then  the  salvage  s^iall  be  one  half  port. 
If  the  recaptured  vessel  or  goods  belong  to  the  United  States, 
the  salvage  sliall  be  one  sixth  part,  if  recaptured  by  a  private 
vessel,  and  one  nueffth  part,  if  by  a  public  vessel ;  and  if  the 
recaptured  vessel  be  a  public  araaed  vessel,  than  oae  moiety  if 
recaptured  by  a  private  vessel,  and  one  fourth  pact  if  by  a  pab- 
lic  vessel.  Same  act,  sect  2. 
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**  Britiah  i»operty-on  a  less  liUeral  principle ;.  in  such  a 
**-caae  it  adopts  their  rule;  uid  treats  them 
**  accordingtotheirowB  measure  of  justice"  (*).  [403  j 
la  conformity  to  this  rule  the  San  Jago  was  t)ot 
restored  to  the  King  of  Spain,  because  retaken  from  his  - 
thcD  enemy  the  French  under  circumstancea,  in  which 
-the  Spaniah  Courts  had  condemned  ^ritwA- property  re- 
ttOcen  by  the  Spaniards :  and  shortly  afterwards  two 
iPortttfuete  ships  were  for  the  same  reason  coodemned  ( 
and  several  others  at  the  same  time  restored  (y),  b&> 
cause  in  the  interval  between  the  different  captures,  an 
Ordinance  of  the  Court  of  Partugal  had  altered  the  rule 
•  of  restitution  in  that  country  ;  and  they  were  restored 
upon  payment  of  the  rate  of  salvage  established  in  Por- 
tugal;  viz,  one'cig-fith  to  King's  ships,  and  tae-^ftA  to 
privateers.  Of  this  rule  of  British  jurisprudence,  what- 
ever attempts  may  be  made  to  shake  it  from  motivnaf 
public  policy  or  private  interest,  reason  must  now  de- 
clare, and  posterity  will  Hereafter  confess,  fliat  it  is 
founded  on  the  immoveable  basis  of  reciprocal  jus- 
tice (t), 

(«)  In  tlw  cue  of  the   SantAi    eloquence. 
CRui,lBob,A.  11.63.   Thewhole         (y)  Sune  CMC 
u  a  niost  finished  model  of  jndiciil 


(1)  llie  act  of  Coagreis  above  cited  (sect  3.}  adopts  the  satnc 
liberal  mles  in  its  provisions  on  this  subject  in  the  fullest  ex- 
tent.    See  in  the  Appendix  this  act  at  targe, 

III  CEtses  of  recapture,  by  the  same  act,  the  salvage,  if  given 
to  a  public  armed  vessel,  is  to  be  distributed  as  prize  money  ; 
if  given  to  a  private  arnie;d  vesael  then  according  to  the  agree- 
ment between  the  parties  concerned  ;  if  there  be  any,  if  not, 
tjien  as  the  court  baring  jurisdiction  thereof  slull  appoint. 
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13.  If  the-propcity  of  a  lutkm  not  engaged  in  k*- 

titity  with  the  enemies  of  this  countiy,  h^ipoi  to  W 
taken  as  prize  hy  them,  and  retaken  out  of  their  hamk 
by  his  M-.^esty*s  subjects  ;  the  probability  of  its  cob> 
demnation  in  the  Courts  of  the  country  of  the  captors  is 
to  be  considered :  and  unless  there  ^pcar  to  be  ground. 


In  other  cases  of  salvage  the  manner  in  vrhicfa  it  diall  be 
distributed  is  discretionary. 

T^e  leading  cases  on  this  head  in  GnglsDrf  are  in,  cms 
of  derelict,  He  Acjuila,  1  Hob.  Adm.  Rep.  37.  ; — of  re- 
capture by  unauthorized  veSaels,  Hie  San  Btnisrdot  1  lU^ 
Adra.  Rep.  178,  The  Haase,  1  Rob.  Adm.  Rep.28fl.  The 
Amor  Parenlum,  1  Rob.  Adm.  Rep.  303. ;  of  rescue.  The  Two 
Friends,  I  Rob.  Adm.  Rep.  27 1. ;  of  serrices  to  vessels  in  dis- 
tress, Tb^  William  Beckford,  3  Rob.  Adm.  Rep.  355.  Tbe 
Franklin,  4  Rob.  Adra.  Hep.  147.  The  Vrow  Msrgaretha,'« 
Rob.  Adm.  Rep.  103.  In  the  United  Slates  in  case  af  derelict. 
The  Mary  Ford,  3  Dallas'  Rep.  )S8.;  and  of  serrice  to  tcsmJ 
in  distress,  Mason  &  others,  Libellants,  v.  Ship  Blsireso.  Z 
Crancb.  Hep.  240.  On  reci^iture  of  American  Ships,  Bas.  t. 
llagey,  4  Dall.  Rep.  37. ;  of  nettiral  ships,  Talbot  t.  Ship 
Amelia,  1  Cranch.  Rep.  1.  See  also  2  DatL  Rep.  1.  I  Peun. 
Adm.  Rep.  31.  70.  87.  278.  28*.  4.24. 

If  apprentices  are  salvors,  their  masters  »re  not  entitled  to 
their  share  of  the  salvage,  but  it  shall  be  paid  to  the  appiesi- 
ticea  themsehei.  The  right  of  the  master  to  the  earotogs  ct  bis 
apprentice  extends  only  to  those  in  the  ordinary  way  of  lua 
business,  and  not  to  tliose  which  arise  from  extraordinary  ser- 
vices, which  have  no  connection  with  bis  business,  lite  ^tp 
Blaireau,  2  Cranch.  Rep.  240.  The  same  point  seems  decided 
IDCidentally  in  The  Beaver,  3  Rob.  Adm.  Rep.  292. 
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OD  which  it  may  be  Supposed  that  it  would  have 
been  condemned  in  those  Courts,  it  is  to  be  re-  t*0*] 
stored  -mtfiBut  the  payment  of  any  aalvagr.  In 
the  iate  war,  the  conduct  of  the  cruizera  «nd  prize 
courts  of  France,  having  ^ven  reason 'to  apprehend 
that  nevttral  property  arrested  by  the  formes  oil  Uie  bigh 
seas,  would  in  almost  all  cases  be  condemned  by  the 
latter,  salvage  was  usually  allowed  to  recaptora  of  neu- 
tral property  out  oC  the  hands  of  tlie  French  by  our 
Court  of  Admiralty,  and  such  allowance  was  not 
thought  unreasonable  by  the  neutral  merchants  :  but 
this  was  treated  as  an  excepuon  to  the  general  role, 
founded  on  particular  circumstances  (z). 

(z)  The  Carlotta,  Patqutl,  5    Kreagh,  4  Bob,  A.  H.  156. 
Rob.  A.  K.  54.    '  ',  TheHuKTREEi,  £jru«i,6Tti)b: 

TheBLEOVORA  Catsarika,     a.  R.  104. 


'  But  while  the  policy  of  the  law  bolds  Torth  a  liberal  reward 
te  all  persoDS  who  fairly  exert  tbemselTes  to  sgcconr  vessels*  in 
distress,  it  stadioosly  denies  it  to  those  who  on  occasions  of  that 
nature  are  guilty  of  gross  mi#conduct  or  firaud,  and  therefore 
if  one  of  the  salv^n  embezzle  part  of  the  goods  saved,  he  fbr.< 
fdts  his  right  to  Bslvage.  The  Ship  Blaireau,  2  Ccanch.  Pep. 
2*0. 

See  also  as  to  this  general  doctrine.  The  Huntress.  0  tUab. 
Adm.  Rep.  104.  The  Sansom,  id.  410.,  and  Talbot  v.  Ship 
Amelia,  l  Cianch.  Rep.  1,  S.  C.  4  Dall.  Rep.  34. ' 
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CHAPTER  THE  ELEVENTH. 


or  TOE  DiaSQLUTiaX  OF  COXTBACTS  FOB  THE  CAM. 
KIAqE  or  GOODS  LY  MEBCK.IKT  SEIfS. 


i.Ha 


Laving  thus  coiuidered  tbe  several  species  of 
contract  made  for  the  caniage  of  goods  in  merchant 
ships,  and  the  various  duties  arising  therefrom,  I  pro- 
ceed in  the  last  place  to  the  examination  of  the  modes, 
by  which  contracts  of  this  nature  may  be  dissolved. 
And  these  are,  either  the  valuntary  act  of  the 
[405  ]  contracting  parties,  or  some  extrinuc  matter 
happening  after  the  making  of  the  contract  and 
before  its  completion. 

2.  It  is  a  general  rule  that  whatever  derives  its  force 
h4  validity  from  the  consent  of  parties,  may  by  the 
mutual  consent  of  the  same  parties  be  rendered  null  and 
invalid*  There  is  indeed  a  technical  rule-  of  the  law  of 
Engtandy  which  requires  the  discharge  of  a  person 
from  a  contract  to  be  made  by  an  instrument  of  as  hij^ 
a  nature  as  the  original  instrument  of  contract :  and  this 
rule  is  applicable  to  the  contract  of  affreightment  by 
charter-party  under  seal ;  but  in  case  of  a  discharge  by 
mutual  consent  not  expressed  in  this  formal  manner, 
the  rule  would  at  the  utmost  have  no  other  effect  dun 
to  render  it  necessary  for  the  parly  to  xp^Xy  to  -a  C<Art 
of  Equity.  In  all  such  cases  however  prudence  r«- 
quires  that  the  deed  should  be  cancelled  and  deliv- 
ered up. 

But  a  merchant,  who  has  laden  goods,  cannot  ins'iU 
upon  having  them  relandcd,  and  delivered  to  him^  with^ 
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out  pa^ng  the  freight,  that  might  become*  due  Sor  the 
carriag*  of  them,  and  indemnifying  the  master  against 
the  •onsequerices  of  afty  blU  of  lading  signed  by  htm  (a). 
Indeed  a  master  who  has  signed  bills  of  lading  cannot 
itrith  prudetKe  deliver  back  the  goods  witfaoot '  having; 
all  the  parts  of  the>bill  of  lading  delivered  up  to 
him,  for  if  anyone  part  has  been  transmitted  [406] 
to  a  third  person,  such  third  person  may  have  '  , 
acquired  an  interest  in  the  goods* 

3.  Another  general  rule  of  law  ftimishes  a  dissolu- 
tion of  these  contracts  by  matter  extrinsic*  If  an  apee- 
ment  be  made  to  do  an  act  lawful  at  die  time  of  such 
agreement,  bat  afterwards,  and  before  the  performance . 
of  the  act,  the  performance  be  rendered  unlawful  1^  the 
government  of  the  coimtry,  the  agreement  is  absolutely 
dissolved.  If  therefore,  before  the  commencement  of 
a  voyage,  war  or  hostilities  should'take  place  between 
the  state  to  which  the  ship  or  cargo  belongs,  and  that 
to'  which  they  are  destined,  or  commerce  between  tbfeitt 
be  wholly  prohibited,  the  contract  for  conveyance  is  at 
an  end  (^),  the  merchant  must  unlade  his  goods,  and  the 
owners  find  another  employment  for  their  ship.  And 
probably  the  same  principles  would  apply  to  th^  aame 
events  happening  after  the  commencement  and  before 
the  completion  of  the  voyage,  although  a  different  rule 
is  laid  down  in  this  case  by  the  French  Ordinance  (c), 
as  I  have  before  observed  (1).     But  if  war  or  hostilities 

£a)  2  Eq.  Ci.  Ab.  p.  98  .ftioB.  (c)  Uv.  3.  tit  3.  Fret.  Mt  15. 

(*)  Frmch  Ordiimnce,  lit.  3.  til.    See  bctbrc,  part  3.  ch.  7-  Met  5. 
J.  des  chaiie-puliei,  art  7. 


(1)  If  the  port  to  which  the  ship  is  by  the  charter-party 
bound  to  proceed,  be  blockaded,  this  produces  a  dissolution  of 
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.break  out  betireea  tlie  plaor, to whkb  tbe  s^ii|^<ir«aiy> 

btlongij  aoci  any  other  B»uoa,  lo  which  tbey  are  uH- 
dcsdntd  ;  although  the  periormance  of  t)ie  ccntnwt  js 

thereby  rendered  moiic hazardous  yetisaotU^ 
1 40r  ]  contract  itself  diuolved,  and  each  of  tbcpa*- 

ties  must  submit  to  the  exttaordinaty  penl,  un- 
less they  mutually  agree  to  ^andon  the  advetttavc  . 
So,  if  the  govemraent  of  the  coutur^',  to  wfaidi  ^e 
ship  and  cargo  belong,  should  prohibit  the  exportstioo 
of  the  particular  commoditiea,  that  compose  the  caige, 
or  by  the  terms  of  the  contract  are  destined  to  compose 
it,  (as  is  sometimes  done  by  all  states  with  r^ard  to 
pcovisions  in  a  time  of  scarcity,)  ip  this  case  also  it 
seems  that  the  law  of  the  country  would  g^ve  no  dasn^- 
gcs  to  the  owner  against  the  merchant,  who  had  been 
thus  compelled  by  the  law  of  the  same  .conatr}'  f»  abaa- 
don  his  engagement.  On  the  other  hand,  if  a  merchai^ 
hire  a  ship  to  go  to  a  foreign  por^  and  covcqant  to  ftay- 
niah  a  lading  there,  a  prohibition  by  the  government  of 
that  country  to  export  the  intended  articles,  neither  dis- 
solves the  contract,  nor  absolutely  excuses,  a  non-pet;- 
fbnnance  of  it  (i^  ;  for  the  laws  of  one  nation  do  not 
give  effect  to  the  positive  institutions  of  another  incoo- 

(<f)  S-iiil  bytlic  Cmirt  to  have    laws  of  Ofcroti.    And  raledin  the 


fc    OrdiD.  of  RMIi!nbm,ut.  ISO,    foK   UrdlCenytm,  C:fa.J.  citBdr3 
131,  13a.    2  Ma^.  103-  and  Cfrinjc.     Bos.  i  FsJi  295,  «W  (aj.  , 
nul*  4.  on  the,  19th   article  of  the     '  .       ■    . 


the  charter-party.  This  was  s(f  "ixtld  on  a  charter-party  be- 
tween neatial  citiKans  in  Scott  v.  Libby,  S  John.  Rep.  33B. ; 
and  on.  a  charter-p&Tty  betveen  a  neutrat  Bttd<&  belligerent  by 
Sir  William  Scott  in  The  Tutela,  6  Bob.  A<lm.  £cp.  177. 
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MstAit  tMt  its  o*ti  ;  and  the  different  interests  of  na- 
ticHis  toaetiBMs  reoder  ut  Act  meritorious  ifl  one,  which 
is  prohilnted  hy  another  in  alliance  widi  it,  if  the  act  be 
not  coKtruy  to  the  general  lav  of  Iiati<ni8,  or  to  existing 
treaties  )  and  the  common  exception  of  the  re- 
itntiM  of  princes  md  rulers  aj^Iies  only  to  the  [  408  j 
case  of  the  naster  (f)>  Bat  in  Such  a  case  it 
WMitd  b«  the  duty  of  the  master  upon  his  arrival  at  the 
^ort  of  lading  to  obtain  another  cargo,  if  possibk,  from 
C4her  persons,  and  not  sullenly  hoist  bbU  and  depart,  in 
Ctfder  to  cllarge  thb  merchant  whb  die  whole  freight. 
Aed  if  opoa  the  ship's  arrival  he  is  informed  that  tha 
aaerchant  is  unable  to  furnish  the  lading,  he  csmnot,'  hf 
waidng  the  time  appoititcd  in  the  chartA'-par^,  ehargt 
die  «erchant  with  die  demurrage  (/). 

4.  But  adthou^  contracts  of  this  nature  are  dissolved 
by  the  breaking  oat  of  war  or  hostilities  An  the  manner 
before  mentioned,  of  which  no  person  can  foresee  the 
terW^atkm  ;  yet  they  are  not  dissolved  by  an  embargo, 
vt  tetkpotafy  restraint  of  their  performance  imposed  by 
Ae  gotemmetit  of  the  couAtry,  in  whose  ports  the  ves* 
ltd  may  happen  to  be,  as  a  measure  of  political  cauticA 
in  time  of  war,  or  upon  the  expectation  of  it,  either  in 
tlK  lading  port,  or  ta  a  [Jace,  at  ithieh  the  ship  may 
have  touched  in  the  course  of  her  voyage  (j>).  This 
subject  has  lately  received  a  judicial  detemination  in  the 
taw  of  Snfflatid.  The  case  (h")  was  as  follows  : 
^adley,  the  plaintiff,  brought  an  action  against  [409] 
Clark*  Esf  others,  owners  of  the  ship  Pomona,  fttt- 

(e)  SUgfuyoihtTt V.Page.  And  l.dcBchftrte-pBrtlea, an.8.tndaee 
•eeitlK>MtoaispoiTrtTK((eM'£f  lir.  3.  tit  S^^Vvr  aiX.lt.  F<Mtr, 
aiuiiter  V,  Mubbard,  2  Boa.  &  PuU.    charte-partie,  num.  100. 

■296.  (A)  Ibitley  r.  Clarke,  8  Ter.  KtO. 

(/}  MSght&tOitn  e.  p„g«.      K.  B.  359. 

(f)  Fraich  Ordhumet,  liv.  3.  tkt. 
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Sritiih  swerB»«at  oa  xll  Sme£th  veuslf  ;  i^m  i^ndi 
the  merchwt  apjdied  to  the  c^Uun  to  give  b«ck  hw 
lettfn  of  ftdvice,  who  declined  to  do  sp,  and  who  aov* 
after  ^  embargo  w«&  tajcea  ofi^  which  bf^H^eoed  in  tbf 
followiag  ^usc,  offerea  to  proceed  on  the  vayage,  bi)t 
vaa  directed  by  the  merchant  not  to  do  so,  because  the 
gcaaon  for  shipping  fruit  was  then  passed ;  the  Court  of 
Common  Pleas  held  that  the  master  could  not  m^tain 
an  action  against  the  merchant  for  the  non-perfonq^nca 
ef  the  contract  (n).  For  othervise  a  Britiab  subject 
vould  sustain  the  evib  that  the  gDvemB«ent  of  his  coiin* 
try  inte^ed  to  inflict  oafor^gnen  i  which  is  contiarf 
to  the  principle  now  catablished  in  tbe  law  of  inaurancei 
vn,  that  the  insurer  is  not  aniWaraUc  far  a  loss  hap* 
pening  to  an  en#My  by  Sritiak  capture  in  a  caune  of 
h^B^ties,  whether  existing  atthedme  of  the  inaujaBce, 

OS  ta)cing  }dace  afterwards  (e).      In  the  csae  of 
[  41?  ]  another  StoeSih  Teuel  stoiq>ed  Qoder  the  sama 

CO^Mrso,  with  a  Qritiah  cargo  o$  fish  on  b|o»id, 
the  cargo  tw  ta^en  o^ ^  ant)  roatOKd  ]  and  upoa  tlw 
restoration  of  the  ship  the  learned  Jv^g*  of  4^  Court 
of  Admiralty  held  the  merchant  not  to  be  liable  tp  ihe 
freig^tt  M  I  have  mentioned  bffoM  (/)• 

(njTVutefn-y   amihxr  v.  Bvb-     in  Mich. Term, 1803,  uidrcportedt 

(b)  Furia^b  V.  Rii4sen,  3  Bo«. It  (p)  The  1babsi.l.^  Jacobikv 
Ml.  191.  Aiid  Sj-lhef  o.  Le  Me-  Sttva-gren,  4  Hob.  A-  R.  77.  dtei 
mrwr,  Giv»ba  v.  4e  M»Bvr,  uid    before,  «hjUh  7-  of  Aia  PSit.  wcl 

tt^.^-^j—^  ^    r- L--..   ..II    <K^..;>  .?..       1  £  I  * 


I.  Curibtf,  oU   three  de-     1  j.  & 

pidBd«tl>sQoiirt.iifKii^sQeiM:;)) 
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OP  THE  WAQBS  OF  TSeROB^vr  SBAHEN. 

CHAPTER  THE  FIRST. 
or  TBE  BBUJfS  or  SSMtBM 


O  EAMEN  emplt^ed  ia  metchant  abipf  bw  wiuUy 
hind  at  «  certuD  susOt  ektMr  by  the  mootht  or  Sifr  tin 
vvy»ge.  la  the  fonper  gw9  the  amoQnt  of  tb«p»3'vwim- 
thU  amy  be  canted  hy  them,  depencU  upoa  tbv  Irogtb 
of  the.  voyage ;  in  the  latter  >t  i>  fiscd  invariably  with- 
out any  regard  to  th«  duratJoa  of  the  voyag«.  In  th« 
bshiog  trader  pRittculwiy  the  whale-fisbeiy,  lyui  in  pr>> 
v^  ahipa  of  var,  the  sevnes  usually  serve  under  aa 
ei^iilgenietM  V>  receive  »  certain  portioti  of  the  profits  oC 
the  adventure.  Such  an  engageonent  i*  rather  in  th» 
nature  of  a  partnership  than  of  a  contract  of  hiring  and 
service,  and  the  objects  of  it  do  not  properly  fall  undei- 
my  consideration  (1).      An  engagement  to  receive  a 


(I)  Pat  in  an  action  bronght  against  the  muter  by  a 
in  the  whalcfiibeiy>  who  wa*  to  receive  a  certain  part  of  the 
profits  of  the  vayage  in  tiea  of  wases^  afW  the  cargo  wm  fol«i> 
liBti  Alranley  hel4  that  he  m*  entilM  to  reewct  the  agloaiM. 
of^sh^re;  that  the  sharvnasMbQcuniden^.  when  Uqw- 
dated  by  sale,  as  in  the  nature  of  mgifi  mj  dufmarisBn  in 
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r«)dMS  Ac  agr«ett«Dt  %a  be  ifgocd  oidy,  aoA  docs  mat 
n^\an  if  to  be  sealed.     And  at  die  «t^  of  M>  acdoti 

ttjbwt  fV  cfU^  brought   b^   a  mftrhier  for  his  #age£ 
t  the  master,  (a  form  not  Eq)^ki^e  by  the  law  of 


such  mariner  shall  not  be  nibject  to  the  penalties  of  the  saoK 
act.  Act,  20.  July,  1790.  ch.  Cff.  (1  U.  S.  L.  IS*.)  This  »eo- 
tioa  doetnotapply  to  a  voyage  commencing^om  a  foreign  put 
to  the  United  States.  Gardner  t.  Ship  Jersey,  1  I^eters.  Adm. 
Rep.  223.  Where  there  is  no  written  agreement  Judge  Peten 
has  held,  that  a  parole  agreement  for  less  than  the  i^iat  price 
might  be  proved,  and  superceded  the  provision  of  the  acL  See 
Jameson  t.  The  Regnlm,  1  Peters.  Adm.  Rep.  SIS.  note.  But 
t&ough  exempted  from  tbe  penalties  of  the  act,  where  there  it 
to  written  agreement,  seamen  are  still  liable  to  the  forfeitures 
of  the  marine  law.  id.  ibid. 

Tbe  act  of  Congress  requires  that  the  agiaemeot  sboald  tpe- 
ciff  the  voyage  or  term  of  time  for  which  the  muiim  ic  hired. 
Tbe  term  voyage  is  a  technical  pbraie,  and  always  impofta  a 
definite  commencement  aod  end.  Nomen  loci  ubi  nans  onav- 
tiir,  et  nomen  loci,  quo  navis  tendit.  Where  the  shipping  ar- 
ticles were  fur  a  voyage  from  Baltimore  to  Corracoa  and  ^w- 
tehere,  Judge  Winchater  held  that  these  words,  and  elsewh^rCa 
did  not  authorize  a  voyage  from  Baltimore  to  St  Domingo^  The 
act  of  Congress  would  be  a  nullity  if  words  of  this  nature  should 
be  construed  to  be  a  sufficient  description  of  tb«  voyage,  "nke 
terminos  a  quo  and  the  terminus  ad  qaem  must  be  speCiftKL 
or  in  case  of  a  general  adventure  the  term  of  service  mod  be 
specified.  The  word  "  elsewhere,"  must  therefore  be  constru- 
ed in  this  case  as  void  for  uQcertaiDty,  or  as  subordinate  te  die 
principal  voyage  stated,  and  in  this  latter  view  as  auUioriaing 
the  ship  in  the  conrse  of  (he  voyage,  to  pursue  such  course  as 
might  be  neccessary  to  accomplish  tbe  pritKipat  Voyage,  which 
is  no  more  than  the  law  would  imply.     It  is  not  accessary  M 
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Etifflajut  to  a  cimtract  by  dete,)  at  which  it  appeared 
tlut  seals  were  affixed  to  the  nune»  of  the  plaJniiff  and 
other  mariners,  at  tlie  foot  of  the  arlicka,  which  in  oth- 
er rcapects  were  in  tlie  usu^  form ;  the  learned  Judge, 
who  tried  the  cause,  held  the  form  of  action  proper  not- 
withstanding the  seal  (^.  A  seal  alone  does  not  con- 
stitute a  deed  in  the  technical  language  of  our  law  i  de-. 
iivery  as  a  deed  is  essential  to  this  purpose ;  but  it  did 
not  iqipear  diatthis  instrument  either  had  been,  or  was 
intended  to  be,  so  delivered  (2).  i 


specify  the  ports  by  name  ;  but  there  mast  be  Mine  equivalent 
designation,  snch  as  to  a  port  or  ports,  island  or  islands  in  the 
West-Indies,  or  to  the  Mediteiraman,  or  the  like.  The  tegal 
tennination  of  soeh  a  voyage  is  ascertained  by  the  moat  solemn 
decisions  and  able  opinions.  1  Law.  Journal  Amer.  207.  See 
also  Hoyt  v.  Wildfire,  S  John.  Rep.  518.  See  also  S  Boe.  & 
Pull.  1 16.  as  to  description  of  a  voyage  in  a  declaration. 

(2]  On  the  contrary,  the  conclusion  of  the  instrument  was 
"  in  witnen  whereof  the  parties  have  tet  tidr  handt,"  from 
which  it  was  to  be  inferred  that  the  intention  of  ihe  parties  was 
not  to  contract  by  deed.  , 

And  if  the  partiei;  contract  by  deed,  but  the  deed  is  executed 
by  one  party  only,  an  action  of  assumpsit  may  be  maintained 
on  it  against  the  other  party.  Wherefore  where  a  mariner  seal^ 
and  signs  the  ship's  aiticles,  but  they  are  not  sealed  by  the 
niaster,  assumpsit  lies  against  him  for  the  wages  of  the  mariner. 
The  binding  by  deed  ought  to  be  mutual  to  make  it  necessary 
for  the  plaintiff  to  declare  in  covenant.  Sutherland  t.  Liahnao, 
3  Esp.  N.  P.  C.  42.  Hiese  distinctions  are  technictd,  but  im- 
portant in  their  consequences. 
P  3 
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By  another  statute  a  similar  agreement  in 
[  416  ]  writing  is  required  to  be  signed  bj^  the  master 
and  marinerB  of  vessels  of  the  burthen  of, one 
hundr^  tons  or  upwards,  employed  in  the  coasting  trade 
£rom  any  port  or  place  in  Great  Britain,  to  any  other 
j>ort  or  place  in  Great  Britain,  and  going  to  open  tea  {e)t 
2.  With  regard  to  ships  trading  to  the  Weat-Indiea^ 
It  is  by  a  late  statitte  enacted,  that  after  ihtjint  dayof 
y^  1797,  every  seaman^  who  shall  desert  at  any  time 
doting  the  voyage  either  out  or  home  from  any  Sritith 
merchant  ship  trading  to  or  from  his  Majesty's  colonies 
and  plantations  in  the  West*  Indies,  shall,  over  and  above 
all  pumshments,  penalties,  and  forfeitures,  to  which  he 
is  now  by  law  aulf  ect,  forfeit  all  the  wages  he  may 
have  agreed  lor  with,  or  be  entitled  to  daring  the  voy- 
age from,  the  master  or  owner  of  f^e   ship,  on  board  of 


The  master  is  kIso  liable  for  the  mariner's  wages,  ahhougk 
he  has  been  shipped  by  the  owner.  Farrell  v.  M'Clea,  1  Dall. 
Rep.  392L 

Aad  if  in  consequence  of  being  sick  the  mariaer  t*  left  in  a. 
foreign  port,  he  b  entitled  to  wages  up  to  the-time  tA  the  soc- 
cessful  termination  of  the  voyage.  Chandler  v.  GrieTes,  2  H. 
Bl.  «}06.  Q. 

And  the  law  seeais  to  be  the  same  in  the  United  States.  Nat- 
teritrom  v.  Ship  Hazard,  Dist.  Court,  Mass.  1 80E), cited  post,  427. 
But  where  a  mariner,  afler  recorery  from  sickness,  tnight 
have  rejoined  tfae  ship,  which  was  on  a  circuitous  voyage.  Judge 
Peters  decreed  that  he  should  be  entitled  lo  wages  up  tw  the 
time  when  he  might  have  rejoined  the  ship,  aAd  no  fiirtber. 
Williams  V.  Brig  Hope,  1  Peters.  Adm.  Rep.  1 3S. 
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'which   he   shall  enter  immediately  after   SQch  desei^ 

The  articles  of  agreement  to  be  entered  into  between 
the  master,  seamen,  and  mariners  of  the  ships,  to  which 
diis  statute  relates,  are  thereby  requh-ed  to  be  to  the 
purport  and  effect  of  the  form  annexed  by  way  of  sche- 
dule to  the  statute.  This  form  is  substcmUally  the  same 
as  that,  which  previously  was,  and  still  contin- 
ues to  be,  in  common  use  for  all  slups  employ-  [417}' 
ed  hi  foreign  trade  ;  and  as  I  shall  frcquendy 
have  occasion  to  "refer  to  it,  it  will  be  printed  in  die 
AppefuRx  {g). 

3.  And  by  the  sane  statnte  it  is  enacted,  "  That  all 
"  and  every  master  or  commander  of  any  British  ta.tr- 
"  chant  sUp,  who  shall  from  and  after  the  first  day  of 
*'  y^4^  1797,  hire  <»  engage  to  serve  oti  board  his  ship 
"  oMmsel,  any  seaman,  mariner,  or  other  person,  who 
"  shall,  to  the  knowledge  of  such  maater,  hftTe  deserted 
**  from  .any  other  ship  or  vestal,  shall  forfeit  «nd  p.>>y  ^ 
*•■  sum  of  07U  hundred  pounds  (It)"  As  this  clause  is 
expressed  in  general  terms,  and  is  not  limited  to  ships  en- 
gaged in  the  Weat-India  trade,  cither  by  direct  reference 
to  the  preamble  of  the  statute,  or  otherwise  j  it  may 
probably  be  held  to  extend  to  all  cases,  and  not  to  be 
confined  to  the  masters  of  ships  engaged  in  diat  trade.* 
..  4.  By  the  same  statute  it  is  also  enacted,  "  That  no 

(/)3r  C™.3.c.r3.»ert.l.  Tliii  Gieenmch  HojplUl, one-third  to 

is  ■  {nditio  met.    Tbe  regubtimv  the  Seamen's  Hoqntal  or  fund  at 

made  on  this  nibject  in /Vance  ue  tbe  ahip'a   port,  uid  one-third  tp 

mentioned  in  raZiVt   Com.    on  the  the  informer  ;  uid  may  be   recor- 

Freneh  OrdlaaHce,  tarn.  1.  p,533>  t*d  by   utkni  in  the  Courts  st 

(  f )  See  Jfpmkx,  No.  V,  Weitnuiuurr  ;  or    such   ss  do  not 

(A)  37  Ota.  3.  c.  73,  Kcl.  %   The  eicced  £.20,  before  a  Juttke  i^ 

jKoaities  imposed  by  this  act,  sic  ike  Peace. 
't«   be   distnbuted  /jne-third    to 

*  No  luiultrclMue  in  i£t  of  Congress        ' 
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**  atutcr  or  cOTunmder  of  anv  mcrdaBt  dUpar  void, 
*^  whicb  ^all,  frDiB  and  after  the  fint  dxr  cty^k/  17W. 

**  sul  or  |mscccafroDi  my  port  or|M>cc  n  Gttvt 
f  418]  **  Britaht,  aiu&  hire  or  engage,  or  came  ur  pfo- 

"  core  to  be  hired  or  engaged,  mmy  acmua,nar^ 
**  incr,  or  other  person,  at  any  port  m-  place  widte  Ib 
**  Majesty's  colonin  or  pbntationa  in  the  West-iJBa, 
**  to  serre  on  board  any  Buch  aunJnn  idiip  or  vend, 
'  at  or  fior  greater  or  mere  vtager  pr  kirr  fcr  sodh  acr- 
"  vice,  than  accotding  to  the  me  of  dbwAfc  WKmtklf 
**-  tcagei  contnurted  for  with  the  seann,  auriaers,  aad 
"  other  persons,  hired  or  engaged  to  aerrc  on  board 
**  soch  ship  or  vessel,  at  the  time  of  ho-  dxa  kai  depar- 
"■  ture  Awm  Gmt  Brkahu,  being  in  ilw  sane  (iegRC 
**  and  sution,  in  wUch  such  aenwn,  nunncr,  or  otha 
**  peison,  shall  be  so  hired  or  engaged  M  mty  sob  port 
''or  place  as  aforesaid  ;  nntess  the  gOvenMN*,  t^ffibag- 
**  istrate,  eidector,  or  cmaptroDer,  oS  soch  pent  orplacc 
**  in  the  said  colonies  or  [^antatians^  riiaD  ^ak  Aat 
**  greater  at  more  wages  or  hwe,  dtan  douUe  Ac  nonA. 
"*  ly  wages  aforcsud,  should  or  ought  to  be  given  U> 
**  sach  seanan,  mariner,  or  odier  person  aa  aiorcsnd, 
**  and  do  and  shall  accordingly  natfaorize  or  Aiect  the 
'**  same  to  be  g^ven  by  writing  under  his  hand  ;  that 
**■  dten  and  in  such  case  the  master  or  comaunto-  of 
••  nieh  ship  or  vessel  shall  and  may  be  «t  Hbertytopaf, 
**  and  the  seaman,  mariner,  or  other  person  on  boaiJ 
"  such  ship  or  vcssd  to  receive  ntch  greater  or  In^trr 
**  wages  as  such  governor,  chief  magistrate,  coOecBv, 
"  or  comptroller,  shafl  direct  as  aforesaid ;"  and  all  con- 
tracts, and  securities  entered  into  or  given,  cootraiy  to 
the  intent  and  meaning  of  ^b  act,  are   made  nuB  and 
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Void  to  idl  intcatB  wui  piirpoae*  ;  ud  liumaiv-  ■>  ' 
ter<»'  other  person,  vbo  riuQ  ester  faito,  or  (lUO}- 
^vc,  or  procure  to  be  nade,  entered  into,  or 
pven,  any  nvch  ocMttrsict  or  tecatity,  or  vrbo  .diill  Ure* 
or  cause  to  be  hired,  any  seAi^ian  or  edier  iwrson  to  ea> 
t«r  oa  board,  contrary  to  the  iDtent  and  meaiung  of  Ah 
act(  or  who  shall  pay  as  caiue  to  be  paidt  any  grAatA 
birCi  v^ges,  or  otfier  gratuity  or  adraatage  whatmevttf, 
tban  is  allowed  «r  directed  by  this  act,  ahaU  for  every 
«ucb  offence  forfeit  one  hujuind  pouode  (i). 

It  ia  provided  nevenhelees,  **  'Htat.DOlJuiig  in  tki* 
"  act  sJmU  extsnd,  or  be  cosatriied  to  extend,  to  any 
*'  conteoct  or  agreenaeoCf  which  aluU.  or  nar  be  made 
**>witb  my  seanant  rasriBer,  or  other  penon,  hired  or 
"  eogaged  to  sfcve  on  board  any  merdunt  sfatp  or  ves> 
**  ael  at  ai^  port  or  place  within  hta  Majea^s  cirfoni^ 
**  or  plantatioBa  in  the  JFHf-.fiu&«,  who  shall  at  the 
**  tiae  o{  such  hiring  or  cngagemmt  produce  and  dallv- 
.**  or  to  the  maater  and  commander  of  aoch  ship  or  ves- 
**  eel  a  certificate  under  the  hand  of  the  uaaier  or  eom^ 
**  nunder  of  the  ship  or  Teaaelt  oa  board  of  which  MCh 
**  Bfauao,  nkariocr,  or  other  persim,  had  then  last  ■erved', 
**  sigaed  io  the  pt«sence  of  one  or  man  witoeaa  or 
*■*  witneaaes,  stating  their  loiual  place  or  plates  of  abode, 
.**  hereby  declaring  or  cettifyiog  that  such  seaman, 
V  mariner,  or  other  person,  had  been  duly  lUacharged 
**  £rom  the  ship  or  vessel,  <»  board  of  which  he  had  so 
"  last  served ;  and  which  certificate  the  said 
"  master  or  conunander  shall  grant  within  three  [420j 
"  d^i  next  after  application  stade  to  him  by 
*'  such  seaman,  miuiner,  or  other  person,  before  a 
"  wittwas,  or  in  default  thera^  shall  forfeit  and  pay  the 

(^  ST  Gn.  3.  e.  73.  tea.  3. 
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"  sum  erf  twnHif  pounds,  to  be  leriedf  rccorered,  md 
**  applied  id  manner  heretn-bcfore  directed  j  nn-  to  suit 
'^  contract  or  agreement  to  be  made  with  any  Kaman, 
**  mariner,  w  other  person,  hired  or  engaged  to  sene 
"  on  board  any  merchant  ship  or  vessel,  which  through 
"  necessity,  or  on  account  of  very  hazardons  service,  or 
**  extraordinary  duty,  require  such  contract  or  ^[reeroeni 
**  to  be  made,  or  more  wages  or  hire  given,  and  of 
**  which  necessity,  service,  or  extraordinary  duty,  proof 
**  shall  be  made  on  oadi  before  die  chief  magistrate  or 
**  principal  officer  of  any  port  or  place,  or  before  any 
**  Justice  or  JustTces  of  the  Peace  of  the  said  colonies 
**  or  plant^ons ;  and  provided  also  that  such  seaman, 
**  mariner,  or  other  person,  so  hired  or  engaged  u>  serve 
•*  tM  board  any  ship  or  vessel  so  requiring  such  service, 
**  shall  not  have  deserted  from  the  ship  or  reasel  on 
"  board  of  which  he  had  then  last  served;  and  provl- 
**  ded  also,  that  no  greater  wages  or  hire  shall  be  given 
"  by  any  master  or  commander,  or  taken  or  received 
**  by  any  seaman,  mariner,  or  odier  person,  as  aibresaid, 
**  except  in  cases  of  such  necessity,  very  hazardous 
"  service,  or  extraordinary  duty,  as  aforesaid,  than  af- 
"  ter  the  rate  of  double  the  monthly  wages,  w  the 

"  wages  to  be  settled'or  directed  by  anygover- 
£  421  ]  "  nor,  chief  magistrate,  collector,  or  comptroller, 

"  as  hercin-bcfore  directed,  to  be  paid  or  recdv- 
"  ed  as  aforesaid**  (i). 

It  is  difficult  to  collect  the  real  intention  of  ^e  legis- 
lature from  this  long  and  confused  proviso.  If,  as  at 
first  sight  appears,  it  was  intended  to  allow  the  master 
to  give  more  than  double  wages  without  the  authcmty 
•f  a  ma^strate  in  two  cases  ;  namely  ;  ^rst,  to  mariners 

C*-)  37  Gf.  3.  t.  n.  1. 19.  ,      . 
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jiroducmg  a  ceiNificate  c^  dUdurge.  from  th^ir  lait  ship  ; 
and,  aeamdltfy  in  die  cose  of-  necesBky,  hazknbuB  ser- 
vice, or  extraordinaiy  duty,  proved  upon  oath,  to  mar- 
iners, who  have  not  deserted  irtsax  their  last  ship-;  t^en 
the  laat  part  of  the  clause  Till  be  inefieaual.  If,  on  the 
ether  hand,  it  was  intended  to  allow  this  power  to  the 
master  only  in  the  case  of  necessity,  &c  so  proved,  and 
to  mariners  who  have  not  deserted,  then  the  ^r»t  p&rt 
•f  the  clause  will  be  ineffectuaL 

5.  Soon  after  the  passing  of  ^s  statute,  it  was  deci- 
ded, that  a  licence  g^veo  by  a  mapstrate  in  the  Weat- 
Indiea^  to  the  master  of  a  ship,  "  to  procure  men  on  mch 
"  tenttSf  03  he  could,  to  navigate  the  ship  home,"  was  not 
a  compliance  with  the  ref^ulation  prescribed,  and  that  a 
mariner  could  not  maintain  an  action  on  a  promise 
made  ia  pursuance  of  such  licence  to  pay  wages  exceed- 
ing in  amount  double  the  wages  agreed  to  be  given  to  a 
person  in  the  like  situation  on  the  outward  voy- 

a^  :  for  that  the  s^tute  required  the  magis-  [  422  ] 
trate  to  exercise  his  own-  discretitMi  as  to  the 
rate  of  wages  to  be  paid,  aoi^  to  specify  the'  same  in  dw 
licence  (/). 

6.  A  form  of  articles  of  agreement  between  the  mas- 
ter, officers,  and  mariners  of  British  ships  employed  in 
carrying  slaves  from  the  coast  of  Africa,  is  annexed  to 
the  statutes  made  for  regulaung  the  manner  of  carrying 
slaves  in  such  ships,  which  contaii^  several  regulations 
applicable  to  that  particular  employment,  and  is  the  on- 
ly form  allowed  to  be  used  for  shjps  in  that  employment. 

These  legislative  provisions  respecting  seamen,  ex- 
tend  to  every  officer  of  the  ship,  except  the  master. 
His  contract  can  only  be  made  with  the  owners,  and  tft 
not  required  to  be  in  writing. 

(0  Sf^gmv.Lacg,2JhM.hT^aiS7. 
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7.  Tbe  aCUnta  do  not  Tcnda'  &  veifial  Rgnemoe 
fiar  wagea  sbsolut^  void  ;  but  impose  a  penkltj  tm  die 
matfer,  if  a  writtcD  agreement  is  not  maile.  Wben  a 
wriOcB  agreement  is  nude,  it  becomes  At  ontyevidence 
of  the  contract  between  the  paiticB ;  and  a  n^witirr 
cannot  recover  any  thing  agreed  to  be  givm  in  rcwvd 
for  his  service,  whidi  is  not  specified  in  the  articles : 
this  has  been  decided  with  respect  to  a  promise  to  piy 
to  the  mate  of  a  ship  employed  in  the  slave 
trade,  the  average  price  of  a  slave  at  tfae  jdne  [  433  } 
of  tbe  ship's  destinatTon  (m)  ;  and  also  with  re- 
spect to  a  promise  to  par  to  a  saJl-niaker,  serving  in  a 
ship  belonging  to  the  Ea.ft-In^Sa  Company,  a  nmmhly 
sum  beyond  ^e  wages  mentioned  in  the  ship's  articles, 
which  had  been  signed  by  him  as  sail-ttaker  (n}. 

8-  A  seaman,  who  has  engaged  to  serve  on  board  a 
ship,  is  bound  to  cxeit  himself  to  the  utmost  in  the  ser- 
vice of  the  ship  ;  and  therefore  a  promise  muie  by  the 
master  when  a  ship  was  in  distress,  to  pfty  an  cxtia  sum 
to  a  mariner  as  an  inducement  to  extraordinary  czenion 
onhis  part,  was  esteemed  to  be  wholly  void  (o)>  (l) 

(m)  WMlt  V.  Kllnn,  2.   Bos.  Bt  Urd  Ahunley,  Ch.  J.     IVn  b  * 

PiiU.    116.   and   the    Isabbli.a,  note  oftliia  ciue  in  Jl^.£^win>^, 

Bntnd:  3  Rob.  A.  It.  341.  N.  P.  C.  vol.  $.p,  84. 

(i:) ein^rh £?  Hifin.  flatimorr,         (s>  ffarrU  v.  ITtumn,  Frakc'c X. 

G'ulilhall,   SLl  Dec.  1803,  bcl'urc  P.  C*m£,  72. 


(1}  No  wages  can  be  recovered  where  tbe  hiring  has  been 
for  an  illegal  voyage,  or  in  contraventim  of  tbe  provisians  of  s 
statute.  No  man  can  make  claim  to  tfa«  wagn  of  iniqdty. 
Tbe  law  will  not  conDtenance  a  contract  ex  turpi  caosL  TbeR- 
fore  in  a  case  where  a  CMitract  had  been  made  in  a  slave  voyap: 
contrary  to  the  statute.  Sir  William  Scott  t^wdiaud  the  daiai 
for  wages  with  luanifest  indignatioo.  The  Vanguard,  6  Rob. 
Adm.  Rep.  207. 
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CHAPTER  THE  SECOND. 
OF  TBB  BARJfUi-G  AJ^D  PAYMRNT  OF  WAGES. 


X.  PROPOSE  in  the  present  chapter  to  consider^ 
First,  the  cases. in  which  the  wAoAr  wages  agreed  to  be 
given  to  seamen  are  to  be  paid  ;  Secondly,  the  cases  in 
which  a  part  only  is  to  be  paid ;  atad,  Lastjlt, 
the  time  at  which  the  payment  is  to  be  made.  [  424  ] 
AU  that  is  said  in  this  and  the  following  chapter 
respecting  seamen*  is  to  be  understood  of  all  the  officers 
in  the  ship,  except  the  master,  and  of  him  also,  if  tho 
subject  is  not  inapplicable  to  his  situation  and  char- 
acter. 

1.  First,  it  is  obvious  that  a  seaman,  who  has  fiuth- 
&Uy  performed  his  service  on  board  a  ship  during  the 
whole  period  of  the  intended  voyage,  is  entitled  to  re- 
ceive the  whole  of  the  stipulated  reward,  if  no  disaster 
has  rendered  his  service  useless  or  improductive  to  his 
employer.  And  as  a  seamui  is  exposed  to  the  hazard  ' 
of  losing  the  reward  of  his  faithful  service  during  a  con- 
siderable period  in  certain  cases,  so  on  the  other  hand' 
the  law  gives  him  his  whole  wages,  even  when  he  has 
been  un^Ie  to  render  his  service,  if  hia  inability  has 
proceeded  from  any  hurt  received  in  the  perfomtance  of 
his-duty,  or  from  natural  sickness  happening  to  him  in 
the  course  of  the  voyage  (a).     And  if  a  master  in  vic^- 

(a)  LaWK  of  Olervn,  art  6  &  7.  daMatelatt,  art.  11.     Chandler  v. 

<tf  Ituity,  art.  19.  of  the  Kmh-  OHne;  2  Hen.  Uu.  606,  nte  (a), 

Tmmi,  art.  39   Ec  45.  wme  of  the  and  by  Lard  Manifield  in  Uie  case 

year  1614,  tit  14.  art  1.    FmcK  of  Paul  v.  Eden,    in  the   Kb^s 

Ordinance,  Ut.  3.  tit  4-  Det  Xoyert  Bench.  B.  T.  25  Gea.  3. 
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men  very  pecnUar.     The  cases  viU  kc  isore  Mfy  m- 
ted,  when  I  come  to  the  consideruiin  of  the  loss  t£ 

wages  (e). 

2.  Secomdxt,  it  wu  determined  before  the  paouBgof 
eitho-  of  the  statutes,  which  regolue  the  service  of  sea- 
men in  merchant  ships,  that  a  seaman,  who  was  impress- 
ed &am  such  a  ship  into  die  royal  service,  was  entided 
to  receive  a  proportion  of  his  wages  up  to  the  dme  of 
impressing,  the  ship  having  afterwards  arrived  ia 
[  426  ]  safety  at  her  port  of  discharge  (/).  It  has 
also  been  since  decided  that  he  is  entitled  to  no 
more  (5-).  The  first  of  thoae  statutes  eiqiressly  pnj- 
vides,  that  a  seaman  belonging  to  any  merchant  sMp, 
who  enters  into  the  service  of  his  Majesty  oa  board  any 
of  his  Majesty^  ships,  sh^  not  {or  sach  eittry  ftHJeit 
the  wages  due  to  him  during  thp  term  of  his  scrrice  id 
-  the  merchant  slup,  nor  shall  such  entry  be  deemed'  a 
desertion  (A).  It  has  also  been  decided,  that  a  seaman 
belonging  to  a  privateer,'  who  was  to  have  a  certain 
share  of  prizes  in  lieu  of  wages,  and  who  had  engaged 
to  serve  full  six  months  on  pain  of  forfeiting  such  share, 
did  not  lose  his  share  of  a  prize  taken  while  he  was  in 
the  privateer,  by  being  afterwards  impressed,  and  tften 
accepring  the  bounty,  and  entering  on  board  <mt  of 
his  Majesty's  ships  before  the  expiration  of  die  six 
months  (O-CO 

(e)Chap,3.ofUiiBp>rt,iect.!;.».  King's  Bench,  Trai.  T.  34  Os.  1 

(/)  H-T^ji™  V.  Inslfton,  2.  Ld.  (AJ  2  Geo.  2.  c.  36.  .,  13. 

lUym.  1311.  (>)  Poii  v.Bdia.  in  tbe  Sm^ 

(g\  VIemmti  v.  Maybam,  in  Uie  Bench,  E.  T.  25  Get.  3. 

( 1 )  Where  a  ship  has  been  ehptared  aad  a  mluriner  takm  f 
way  from  the  ship,  and  afUr^iiavd^  the  Aip  it  rCKoed,  by  the 
crew,  full  wages  have  beea  dtcreed  for  the  wMe  vo^a^e  l»th» 
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3.  If  a  smoMB  £iU&  sick  uid  di^  duriag  the  va^sgi^ 
the  lavs  (tf  Oivrm  (i),  of  ffl^tey  (/],  axl  of  tbe  Stom^ 
T^wru  (m),  du«ct  that  his  wages  shall  be  paid  to  iuii 
hein,  in  gAieral  words,  without  distinction  as  to  the 
terms  upon  which  he  was  lured :  and  it  is  not  clear 
whether  the  payment  ^us  directed,  is  to  be  oadersttiod 
of  a  anm  propwuonate  to  the  time  of  his  aei^ 
vice,  or  of  the  wht^e  sum  that  would  have  been  [  4S7  }. 
aamad  if  he  had  lived  to  the  end  of  the  voyzge. 
The'  French  Ordinance  distinguishes  between  the  case 
of. a  hiring  by  the  montk,  and  a  hiring  for  the  voyages 
and  in  the  first  case  directs  the  payment  of  wages  up  to 
the  day  of  the  death  of  the  seaman  :  in  the  last  case,  it 
'  directs  the  payment  of  half  the  stipulated  sum,  if  a  sea- 
man dies  on  the  voy^c  outward,  and  the  whole,  if  he 
die*  on  the  voyage  hmaeward  (n).  A  mmilar  rule  had 
Ifeen  laid  down  in  the  .case  of  a  hiring  by  the  voyage,  ia 


■arifter  taken  away.  9t>  trfacK  a  neutral  mariner  has  been 
impreased  from  a  neatial  .ship,  and  aftcnranls,  escaped  and  re- 
JDined  lui  ship,  «r  has  oiered  to  rqoin,  font  has  been  rriVun^ 
Ml  wages  for  the  voyage  have  been  decreed.  On  the  nHitrary, 
when  a  naitral  mariner  bat  been  impressed  and  never  rejoioed 
the  ship,  either  from  y^eemiy  or  tAoice,  full  wages  have  been 
denied.  But  pro  ratA  wages  seem  due,  in  the  one  case  to  tbe 
time  when  the  mariner  might  hsve  rejoined  the  ship ;  in  the 
other  to  tbe  time  of  impreMment.  Wataoa  v.  Ship  Rose,  I  Pe- 
ters. Adm.  Bep.  1S3.  Hart  y.'Little  John:  id.  1 15.  Howhuilf 
V.  Lavinia,  id.  IM.  JUngstrom  v.  Tbe  SchocKier  Hazand,  t 
FUen.  Adm^  &ep^  984.,  affiiUed  in  tfae  CircnitCourt  of  U.  S. 
jRns  poBt,  444.  aPtb    ■ 
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AcOrdamee  of  the  Emperar  Charka  tke  Fijik{i>)^ 
M^tkh  regulated  the  eoanmerce  of  the  Low  Countries ; 
and  Cleirac  asd  f^adn  (/•)  say-,  that  the  same  rule  was 
established  hy  the  Gmaolato  del  mare.  Then  is  no  gen<- 
«ral  decision  on  this  subject  in  our  law  books  ;  but  the 
legislature  aj^ears  by  the  provisions  of  a  late  statute  to 
have  considered  that  some  wages  might  be  owing  to 
.  aeaincn  who  died  in  the  coiu^e  of  a  voyi^  (y)  ;  and  in 
the  case  which  I  am  about,  to  quote,  it  seems  to  have 
been  admitted,  that  the  representatives  of  a  seaman 
hired  by  the  months  would  be  entitled  to  a  proportion 
«f  wages  to  the  timeof  hia  death  (1).     The  facts  of  the 

(o)  CCeirnc  on  the  ?tli  article  of    ubl  supra. 
ti*  (»WB  of  O/eroB.  (})  37  Gra,3.c.a3.  iect-S.&r 

(p)  On  tljc  i'rcnc/i   Ordinwicc, 


(I)  In  Beale  t,  Thompson.  3  Boft  &  Ptal).  425.,  Mr.  Justice 
Heath  said,  "  in  case  of  a  mariner'B  dying  in  the  coone  of  die 
Toyage,'it  should  Meni,thM  he  ii  entitled  to'a preportionsl  part 
of  hit  wages  uatew  he  be  excloded  by  the  specific  terms  erf  Ae 
eonO'acl."    See  also  Comynn  on  CoDtracti,  377. 

The  expressitau  in  the  Lavn  <rf-OIwom'WtidM^>and  the  HaitM 
TowDi  above  cited,  aie«3  follows-r-vlf  the  venal  be  ready  for 
ber  depaitate,'6heoi^t,imttofi|ay  totbeftudndcputy,  b«t 
if  he  recover,  he  ought  to  have  hkJkU  v>aga  (il  doit  aeoir  torn 
Jin/er  lota  c^mpianl),  deducing  only  lucb  charges  as  ^  mHMr ' 
has  been  at  for  him ;  and  if  he  dies  his  wife  or  next  of  kin  shall 
have  it."  ArLT-Olerpo. — "IFa seaman fallsill  of  aay disease, 
aod  tis  ctuivenient  to  put  him  ashore,  be  shall  be  fed.  as  be  was 
aboard,  and  have  somebody  to  look  after  him  there ;  and  wImis 
bail  twoytnA,Ml>«'4 In^vMga.fwmt pofi tit  iet^aga) ;  awl 
if  he  dies  his  wages  shall  be. paid  ">  his  widosr-vr  hein,"— <ms 
gages  et  loyers  seront  payes  a  ^a.  vafue  ou  a  aMherq^sTs.  Ait.. 
ig.Wisbuy.    "If  he  Kcavephis  iwallh,^  *hall.be,pKff  Ait- 
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«ue  referred  to  trav  very  pu^ulsr,  and  the  dceiaioa   . 
tunied  upon  them.     BefOTc  die  pa&«ng;  of  the 
statute  (r)  which  limits  the  wages  to  be  given  [  438  ] 
to  persons  for  navigating  a  ship  back  from  the- 

,   (r)  37  Om.  3.  c.  73.  i.  3. 

viaga  ai  naick  om  \f  he  had  eereed  out  the  whole  voyage  ;  and  in 
case  he  dies,  his  heirs  shaH  have  what  was  due  to  faim."  (U  ten 
pay^  deses  gagesfoutanuicomiHe,  yi^ODoiif  «n7^,  et  s'il  meurtj 
■ea  heretteni,  le»  retirerwit  ertlierement.)  Art.  i5.  Hanse-Towna. 

As  to  the  meaning  of  theae  various  expressions;  difierentde- 
eisioDs  hare  been  had  in  the  Conns  of  the  United  States.  In 
Pennsylrania  Judge  Peters  decided  that  the  meaning  ymJitU 
xBogafor  ike  whoie  vayagtfVtd  that  therefore  in  the  cases  befor^ 
him  the  administrator  of  the  deceased  should  recover  the  wagea 
tor  the  nhole  voyage.  Walton  v.  Ship  Neptune,  1  Peters.  Adm. 
Kep.  142.  A.  D.  1800.  Scott  t.  Brig  Greenwich,  id.  155.  A.  D. 
1802.  Jackson  v.  Sims  id.  157.  A.  D.  1S06.  Aod  ui  this 
hut  case  on  appeal  to  the  Circuit  Coart  of  the  U.  S.,  the  decree 
was  affinaed.  Judge  Washington  upon  solemn  ai^oment  decid- 
ing thu  tbe  ftull  wtiges  for  the  voyage  were  due. 

Oa  the  other  hand,  in  a  recent  case  in  the  District  Court  of 
MaasachusettSr  Judge  Davis  held  that  fidl  wages  in  the  hws 
above  cited,  meant  only  ftitl  wages  op  to  the  time  of  the  death 
oi  the  mariner,  and  therefore  decided  gainst  a  claim  for  wages- 
beyond  that  time.  Tbe  learaed  Judge  after  a  very  minute  and 
clah^HWe  investigation  of  the  varioas  authorities,  concluded  by 
saying,  "  The  examtnatioB  whioh  I  havemade  on  this  subject 
has  Jed  me  t»  as  affirmative  cmibftision  on  the  following  points : 

"  1.  That  by  general  pnnci|4esef  law,  onacontract  of  hire 
no  compwMtioa ean.be  claimed  b^ond  tbedeathof  ttieparty* 
hired.  2.  Thak^-lawsofOlevon,  ofWisbnyor  oftheHaase-' 
Towns  da  net  provide,  that  in  case  of  the  death  of  a  seaman  w 
*  royagf ,  wages  aM  idconraUe.  beyond  the  ^e  of  lu»  death. 


jNGoogle 


48d         '  PART  tV.     CHAP.  II. 

WeH-Ihdie»  to  this  country,  oiie  Oitttet  was  faired  a» 
second  mate  on  a  Toyage  from  yamaica  to  Linerpoat; 


3.  That  the  intent  of  those  ancient  ordinances  in  the  articles 
relied  oo  in  ^ia  caw,  was  to  determine  the  eflect  and  opentton 
of  aickneis  or  disability  incurred  in  the  lerrice  of  the  ship  dur- 
ing the  voyage,  and  to  provide  for  the  payment  of  wages,  mtA- 
0Mt  Jedkctioit  OH  that  scnwni,'  either  b>  the  seaman,  if  he  nearer 
his  health,  or  to  his  heirs  in  case  of  his  death.  4.  That  k  does 
itot  appear  that  those  ordinances  have,  in  diose  cooatries  where 
^ey  are  peceltarly  MtthorieatiTe,  been  used  and  ^plied  as  en- 
titling the  heirs  to  wages  for  any  time  subsequent  to  the  death 
of  a  seanan.  5.  ThM  approved  cotRmentators,  soch  as  Cleitac 
and  Valin  do  not  establish  the  coastraction  contended  for  in 
■Bpport  of  this  claim.  6.  That  the  Gjntotato  del  Mare,  a  work 
of  approved  authority  in  case  bf  an  engagement  by  the  Mmnh, 
and  death  on  the  voyage,  expressly  limits  the  wages  to  be  m- 
corered  by  the  heire  to  the  time  -of  the  deadi  of  the  mariner. 
7.  That  the  law  maitoe  has  not  been  otherwise  andentood  and 
received  in  England,  but  in  regard  to  an  engagement  by  tke 
mottth  and  death  on  the  voyage,  appears  to  be  consoaant  to  tbe 
Qmtolalo  del  Mare.  B.  That  in  Massachosett^  tbe  osage  has 
iinifannly  been  to  make  payment  of  wages  in  soch  case  eoly 
to  the  time  of  the  death  of  the  seaman,  and  the  law  has  been 
considered  as  consonant  to  the  practice." 

The  civil  law  provided  that  "  he  who  has  hired  bis  sefvkss 
is  to  receive  his  reward  for  the  vrhole  time,  ^it  Am  no^toos  kia 
fault,  that  the  service  has  not  been  perfermed."  Dig.  law,  38. 
p.  56. 

By  the  common  law  anciently,  no  contract  fbr  wagcrf  was 
cnnsidcrad  as  apportionahle.  Bro.  Apportionmeit,  pi.  15.  id. 
laborers,  pi.  48.  id.  Contract,  pi.  31. 

But  it  seems  that  by  the  common  law,  as  now  nndentood, 
all  labotets  by  the  year  or  aonth,  are  e&tMcd  to  wages  ap  t» 
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wd  at  JftmiAa,  the  master  aubacribed  and  delivered  to 
him  the  fbUoWJng  note.  "  Ten  dayi  after  the  ship  G. 
"  P.  myself  master,  arriTea  at  Liverpool^  I  promise  to 
"  pay  to  Mr,  T,  Cuttef,  the  sum  of  30  guineas, 
"  provided  he  proceeds, '  continues, ,  and  does  his 
**'  dutf    as    second    mate  '  id    the    said     ship,     from 


the  time  (tf  tlmr  death.  A^i  BgwreBce  J.  in  Cutter  r.  PowelV 
6  T.  Kep.  320.  said,  "  with  reaard  to  the  commwt  case  of  aa 
"  hind  Kirant  to  which  this  1)m  been  cmnftared ;  such  a  ser- 
"  rkot  draogh  hired  in  a  general  Way>  is  conadwed  to  be  hired 
"  with  reference  to  the  genetal  uad«r>t»nding  upon  the  subject, 
*  that  the  servant  shall  be  eatitted  to  hii  wages  for  the  time  ba. 
"  serves,  though  he  do  twt  conttiitie  in  the  service  daring  the 
"*  whole  year."  See  aho  Worth  v.'  Viner,  3  Vio.  Abr.  8.  9. 

Sat  if  a  mariner  be  at  the  lime  of  his  ihippuig  afflicted  with 
a  mortal  disease,  of  which  he  die^  tn  the  course  of  the  vuyage< 
It  seems  that  he  ii  not  entitled  t^  full  wages.  For  at  the  time 
•f  gbipmcnt  he  was  not  able  bodied,  as  the  contract  implied. 
Hfcret  taleri  leAhalies  arundo.  See  Writer  t.  Ship  Bichmtnid, 
3  Peters.  Adn.  Rep.  SOS. 

Where  the  markwr.is  tick,  he  is  by  the  marine  law  to  be 
cnrad  at  the  exp«Bse  of  thc»  ship.  But  Mm  act  of  the  United 
Stotts,  20.  July,  17Q0,  (1  U.S.  L.  134.  cb.  29.]  wet.  B.  having 
provided  that  the  ship  shall  be  fiimiifaed  with  a  medieine  chesC 
and  in  defsndt,  diat  the  roaster  duill  pay  fer  all  advice,  medi- 
cioe,  and  attendance  of  physicians)  Judge  Prterq  relucumtly 
aonndend  that  apoa  the  coastriKtion  of  the  act,  if  a  vasicine 
chest  were  fumishad,  the  medical  adcia:  must  be  paid  for  by 
the  seamaa  at  bis  own  ezfMoaa  i  but  that  the  other  expenses 
vnre  a  diargeupw  the  ship.  Walton  v.  Ship  Neptune,  1  Peters, 
Adm.  Rep.  142.  Hastings  v.  Ship-Happy  Betum,  id.  under 
p.  265.  note. 

Rs 
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**  hence  to  the  port  of  Liverpool.  KingaUtt^  July  Slst* 
"  1793>"  The  ship  sailed  fnHn  Kingston  on  the  2d  of 
Auguaty  and  arrived  at  Liverpool  on  th  9th  of  Octohtr, 
Cutter  went  on  board  the  Slat  of  yuly,  sailed  in  the 
ship,  and  proceeded,  continued,  and  did  his  du^  as 
second  mate  antil  his  death,,-  which  happened  on  the  20th 
September.  It  was  proved,"  that  the  wages  usually  paid 
to  a  second  mate  of  a  ship  on  such  a  voyage,  if  hired 
by  the  month  out  and  hottie;  wtrre  /^.4  per  month  ;  that 
when  seamen  were  shipped  "by  the  run  from  Jamaica  to 
England,  a  gross  sum  was  usually  given  ;  and  that  the 
usual  length  of  a  voyage  from  jfamaka  to  Liverpool  was 
about  eight  weeks.  The  executrix  of  Cutter  brought  an 
action' against  the  master,  and  it  was  contended  on  her 
behalf,  that  she  ought  to  recover  %  proportion  of  the 
wages  for  that  part  of  the.  voyage  that  he  lived,  and 
served  on  board  the  aJi'P*  ^  The  Court  of  King's  Bench, 
before  which  this  question  was  brought  for  decision, 
directed  inquiry  to  be  made  as  to  the  usage  among 
merchants.  Sec.  in  cases  of  this  kind ;  but  no 
[  439  ]  satisfactory  information  being  obtained  as  to  the 
usage,  althou^  such  notes  had  been  often  given, 
die  Court,  i^on  consideration  of  the  particular  terms  of 
the  note,  and  of  the  great  excess  of  the  sum  to  be  paid 
to  Cutter,  if  he  had  performed  the  whole  voyage  acccnd- 
ing  to  those  terms,  above  the  usual  rate  of  wages  upon 
a  monthly  hiring,  decided  that  nothing  was  payable  for 
the  partial  service  :  declaring  at  the  same  time,  that  if 
the  plaintijT  could  have  proved  a  usage  to  pay  a  pro- 
portional sum  in  similar  cases  their  decision  should  hare 
been  conformable  to  the  usage  (<). 

(.)  Cater  V.  Pimell,  S  Tcr.  Hep.  K,  B.  32tt. 
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In  a  subsequent  case  also  it  was  taken  for  gpnted, 
•  fliat  some  wages  were  due  to  the  mate  of  a  West-India 
ship,  who  had  died  on  the  homeward  voyage.  The 
master  had,  in  pursuance  of  the  directions  of  the  statute 
before  mentioned  ((JiP"'*!  *•*  *he  receiver  of  the  sixpen> 
ny  duty  for  Greenwich  Hospital  the  sum  of  £.9  as  the 
full  amount  of  the  wages  due.  The  administratrix  of 
the  deceased,  contending  that  more  than  £^9  waa  due, 
brought  an  action  against  the  master,  who  insisted,  thit ' 
ae  he  had  accounted  upon  oath  according  to  the  direc- 
tions of  the  statute,  the  amount  of  the  sum  due,  could 
not  be  questioned  in  such  an  action,  but  he  must  be 
sued  for  the  penalty  ^ven  by  the  statute,  if  his  account 
was  false.  Bui  the  Chief  Justice  of  the  Court  of  Com- 
mon Pleas,  (Sir  yamei  Jl^naJieldJ  before  whom  the 
cause  was  tried,  and  afterwards  the  whole  Court, 
held  that  the  statute  did  not  deprive  the  admin-  [  430] 
istratrix  of  her  right  to  sue  the  master  for  all 
that  was  justly  due  beyond  the  sum  paid:to  the  officer, 
and  as  the  Jury  had  found  £-25  to  be  due,  she  was  al- 
lowed to  recover  ;^.16  («). 

4.  The  payment  of  wages  is  generally  dependent  upon 
the  payment  of  fi'eight :  if  xk»  ship  has  earned  its  freight, 
the  seamen,  who  have  served  on  board  the  ship,  have  in 
like  manner  earned  their  wages.  And  as  in  general,  if 
a  ship  destined  on  a  voyage  out  apd  home  has  deliver- 
ed her  outward  bound  cargo,  but  perishes  in  the  home-  , 
ward  voyage,  the  freight  for  the  outward  voyage  is  due, 
so  in  the  same  case  the  seamen  are  entitled  to  receive 
their  wages  for  the  time  employed  in  the  outward  voy- 
age and  the  unloading  of  the  cargo,  unless  by  the  terms 

(0  37  Get.  3.  c.  73. ».  5  8c  7. 
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of  th^ir  ccmtract  Ok  outward  and  homeward  Toyigos 
•re  coBM^idated  into  one  (x),     Aod  if  a  $bip  saila  to 
aeveral  places^  wsges  are  payable  to  the  time  of  the  de- 
'  lively  of  the  hut  cargo  (1).     Upon  (he  same  piinciple, 
^cre  money  had  be«)  adrantfed  to  tlic  owners  in  part 
of  the  freight  outward,  and  the  ship  perished  before  her 
Arrival  at  the  port  of  delivery,  it  was  held  that  the  sea- 
men were  entitled  to  wages  m  proportion  to  the 
[  431 }  money   advanced   (y).  (2)      If,  as  sometimes 
happens,  »  charter-party  he  bo  framed  as  to  ex- 
dude  itkt  owners  froiq  demanding  freight  for  the  car- 
riage of  the  outward-bound  cargo,  unless  tht  ship  brin^ 
back  her  homeward-bound  cargo  in  safety,  it  teems  that 
such  a  special  agreeiqent,  whereby  the  owners  consent 
to  relinquish  a  beneBt^  to  which  they  are  entitled  by  die 
general  principles  of  law,  oug^t  not  to  affect  the  sea- 
men, or  deprive  them  of  their  general  lie^t,  uokss, 
they  also  by  the  terms  of  their  contract  make  the  like 


(1)  The  tame  law  waa  reoognized  in  Giles  v.  Ship  Cynlbi^ 
1  Peters.  Adni.  203.  And  in  Millett  t.  Stephens,  cited  tn  page. 
4S3,  ante,  poat.  See  also  Lake  t.  Lyde,  3  Burr.  882.,  and 
Jndgr  Winchester's  deciuon,  cited  I  Pcten.  Adm.  Rep.  ISS. 
And  if  the  ship  be  lost  on  the  homeward  Toyage,  the  wages  op 
to  the  last  port  of  delivery  and  iaf/' tie  tiiae  t/tere  xn  to  be  paid. 
JohnstiB  V.  Brig  Walteratorff,  1  pMer^  Adm.  Rap.  215. 

(2)  So  Judge  Winchester  held  that  if  «  ship  be  lost  befwv 
arriTal  at  a  delivering  port,  the  wages  are  nevertheless  earned, 
if  the  fireighl  be  advanced,  cited  1  Peters.  Adm.  Rep.  186. 
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«Bgag8aKiUs  OD  iktir  pait  (1).  Indeed  it  ttsb  (»c«'  d»> 
cided  in  the  Court  of  Admiral^  Uwt  the  •eaneE^  'who 
had  narigated  a  aidf  chartered  by  the  XoM-Jb^  Co»- 
pany,  and  which  bad  delivered  her  outward-bound  car- 
go in  the  Eaat'iitdui,  but  was  loU  in  the  homeward 
voyage,  were  entided  to  recover  wages  for  the  outward 
▼oyage  from  the  coastcTf  although  the  owners  had  eove- 
nanted  with  the  Company  not  to  demand  any  frei^kt 
beyond  the  imprest  money,  of  which  Ae  seamea  ha4 
received  their  share,  unless  the  ship  returned  home  in 
safety  ;  and  aldiough  the  mariners:  tbenuelves  bad  giv 
en  bonds  to  the  master  to  the  same  effect  with  regard  to 
Cheir  wages  (z).  And  Chuf  Jtutict  HoU  is  said  to 
have  decided  a  cause  tried  befiore  him  in  the  same  man^ 
aer  (a).  But  this  decision  of  the  Court  of  Admiralty 
ia  reported  to  have  been  dis^proved  of  by  the  House  of 
Lords,  who  in  a  case  arising  out  of  it  .between 
thfe  master  and  die  owners,  gave  liberty  to  the  [  433  ] 
parties  to  appeal  to  the  delegates  against  the  deci- 
sion (^).  Indeed  I  am  at  a  loos  to  find  any  principle  upon 
which  the  Courtof  Admiralty  couldhave  held  these  bondb 
to  have  been  void,  and  have  thought  the  seamen  enti^ect 
to  more  than  a  proportion  of  the  advance  money,  unless 
the  bonds  were  deemed  to  have  been  obtained  by  op- 
pression or  fraudf  It  has  of  late  years  been  usual  to 
stipulate  by  express  terms  in  the  articles  of  apeement 
signed  by  the  seamen  employed  in  such  ships,  that  in- 

(i)  Bude  V.  KauUiuut,  1  Bra.    7'ZT- 
p.  C.  103.  (i)    3m:\ 

(a)  EdwoTiU  e.   ClaM,  Z  Vera.    P.  U.  102. 


(l)  The  nme  point  wa*  establiifaed  by  Judge  WiiKhesterin 
•  case  cited  tn  1  Peters.  Adm.  Sep.  1 8S, 
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£Bse  the  ship  shall  by  the  danger  of  the  sem,  vr  uij  oth- 
er accident  whataocTcr,  be  disabled  or  lost  during  the 
Toyagc,  for  which  she  is  destined,  so  that  she  do  not 
retOTD  to  and  arrire  atthe  port  of  London^  the  seamcD 
shall  not  receive  or  claim  any  further  wages  than  the 
impress  money  paid  to  them  in  advance,  notwithatand- 
ing  the  ship  shall  at*  any  Uihe,  before  her  being  so  disa- 
bled or  lost,  have  broke  bulk,  or  delivered  any  goods, 
at  any  port  or  place  whatsoever.*  And  there  is  no  in-  ■ 
Btance  of  a  daim  made  by  the  seamen  against  die  tenns 
of  this  clause  in  the  articles. 

'  4.  i.  By  artiqlea  of  agreement  in  the  usu^  form  (c) 
and  containing  the  common  stipulation^  that  **  no  sea- 
"  iaan  shall  demand  or  be  entitkd  to  his  wages,  or  any 
"  part  diereof,  until  the  arrival  of  Ac  8«d  ship  at  her 
"  above-mentioned  part  of  discharge,   and  her 

[  433  ]  *'  cargo^elivered  ;"  it  was  stated  that  the  ship 
wns  bound  for  the  porta  of  Madeira^  any  (4  the 
Weat-India  islands  or  yamaica,  and  to  return  to  London  ,- 
and  in  consideration  of  the  mon^y  or  other  w^;es 
Aerein  menticHKd,  Ae  seamen  severally  undertook  to 
perform  the  above  mentioned  voyage,  and  the  master 
agreed  with  and  hired  them  for  the  said  voyage.  TTie 
ship  sailedJrom  London  with  a  full  cargo  for  JtfizdHro, 
and  delivered  it  there,  and  took  in  a  full  cargo  of  wine : 
and  sailed  for  the  West-Indtet.  Part  of  the  wine  was 
delivered  at  Dominica^  and  ano^er  part  at  Kingston  ia 
Jamaica,  and  at  this  latter  place  the  ship  took  in  some 
government  stores  for  fiort  Anthonio  in  yonKwco,  whidl 
she  delivered  there,  and  then  proceeded  to  Martha  Bray 
in  the  same  island,  where  she  delivered  the  remainder 
•f  .the   wine,  and  took  in   her   cargo  for   London  -•  for 

(0  AK>e»di«,  No.  V. 
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which  place  she  soon  afterwards  sailed^  but  was  lost  cm 
the  voyage  home.  One  of  the  seameu  who  had  been 
hired  at  monthly  wages,  brought  an  action,  contending 
that  the  voyage  was  divided  into  three  distinct  parts, 
viz.  Madeira^  the  West-Indiea,  and  homcy  and  that  as 
freight  had  been  earned  for  the  two  first  parts,  he  was 
entitled  to  his  wages  up  to  the  time  of  the  ship's  depar- 
ture from  Martha  Bray.  But  the  Court  faoldbg  that 
the  port  of  discharge  mentioned  in  the  articles  meant 
Zehiion,  determined  that  by  reason  of  the  special  stipu> 
k^on  he  could  recover  nothing  (d).  (1) 
((f)  i^pkiy  V  ^^t  8  BMt  300- 

( t )  Tbe  same  question  has  come  before  the  courts  of  the  V- 
■ited  States,  and  received  contrary  determinations. 

Judge  Winchester  {cited  in  1  Peters.  Adm.  Eep.  186.)  say^ 
it  has  been  usual  to  inseK  a  clanie  in  sailor'i  articles,  "  That  no 
"  waf^  aliall  be  due  or  claimed  until  the  return  of  the  ship  to 
"  her  home,  and  the  cargo  or  ballast  delirered," — and  it  is  con- 
tended by  the  ibip-ownen,  that  apon  the  true  construction  of 
this  <4ause,  seamen  lose  all  claim  to  wages  in  the  event  of  * 
loss  on  the  homeward  voyage.  On  behalf  of  the  seamen  it  is 
contended,  that  this  clauM  only  applies  to  wages  dependent  on 
tbe  homeward  vuyage,  and  does  not  relate  to  wages  antecedent- 
ly earned.  On  the  first  view  of  this  clause,  the  construction 
wbich  presents  itself  as  most  consistent  with  the  law  of  the 
United  States,'  and  thejtutiee  qf  the  cox  u,  that  the  parties  could 
only  intend  it  to  apply  to  the  time  wtdpfatx,  in  whichthe  wages 
shall  be  legally  demandable.  But  where  the  clause  is  so  fram- 
ed as  to  preclude  all  constnicticm,  and  tbe  intent  of  the  parties 
is  plainly  expressed,  the  only  question  for  connderation  is  the 
legality  of  such  a  stipulation. 

In  an  agreement  by  seamen,  that  their  wages  shall  depend 
upon  the  earning  of  the  freight  confermably  to  the  a^^menu 
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S,  If  after  die  hirk^  o(  seaMicn,   the  o^nat 
£  4J4  }  of  a  s)»p   do  not  tUnk  proper  to  send  ber  on 

ivitk  ihe  Jrei^hter,  there  is  nothiag  incoosisleiit  with  the  pTvvi- 
liona  foe  their  regulation  and  goTemment.  It  is  Gtmipc4eiit  for 
them  to  connect  their  right  of  wagei  with  the  owner's  right  to 
freight  upon  a.  voyage  comprizing  mote  than  one  port.  Tie 
admission  of  the  validity  of  this  sort  of  agreemeot  i*  predicated 
upon  the  fjutnesi  of  the  transaction,  and  a  fiill  and  &ir  do- 
cloMre  by  Uie  owners  to  the  seamen.  But  the  legality  even  oF 
this  agreement  derogating  IVom  the  general  maritime  law  was 
denied  in  the  case  of  Edwnds  v.  Child,  2  Vera.  727..  io  which 
it  ia  said  Lord  Holtmade  a  similar  decistoB.  It  it  trae  tbc  au- 
thority of  this  case  has  since  been  questieoed  and  may  be  cm- 
sidered  as  overruled,  to  far  at  it  reatraiM  agramenti,  iy  witiek 
wagt*  ve  made  to  dipend  on  iht  canung  qfjrdght,  tigrfeablf  U> 
the  contragt  <ff  affreightme'it,  but  q»  farther  j  for  the  veiy  grouod 
tn  which  ixs  authority  is  denied  is  the  fact,  .which  appeared  in  - 
the  cause,  liiat  the  seamen  had  received  their  share  of  the  in. 
prest  tnoney,  which  was  all  that  had  been  received  .by  ihediip- 
omien  or  captain.  , 

The  freight  earned  in  a  voyage  constitutes  a  cornman  stoct 
and  in  the  hands  of  the  ownf-.rs  is  a  trust  fuad.  to  be  accouBled 
for  to  those  whose  industry  produced  it.  Adaase  by  which  it 
should  be  stipulated,  that  he  who  bean  the  labor  and  banrd  of 
aoquiring  the  common  stock,  shall  bear  ail  the  loss  and  not 
participate  even  the  wreck  of  pBofit.  ia  not  auuisteu  with  any 
just  notien  of  copartnership  or  common  interest.  It  is  wboUy 
iocompatihle  with  every  idea  of  a  trust,  to  permit  one  to  cat  up 
the  whole  estate ;  and,  as  an  agreement  to  grant  or  cede  it,  i* 
wholly  destitute  of  all  actual,  as  well  as  mora]  or  equitable  coo- 
gideration.  It  is  ^  nude  poet.  It  ia  in  in  very  nature  franJakiit 
as  to  one  of  the  parlies ;  and  with  a  view  to  public  policy,  e- 
tjuaJly  reprehensible  from  its  tendency  ta  aepanie  th«  iaterett 
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^e  inteo^ed  voyage,   the  *'seai|ken   are  .to  be  paifd  for 
the  time  durL^  which  they  may  have  been  employed  on  • 


from  the  duty  of  sailors,  and  induce  them  to  repair  by  embet- 
zlemait,  the  lo«  which  such  an  agreement  subjects  them  to. 
1  am  therefore  of  opinion,  that  the  only  legal  effect  of  such  a 
stipulation,  is  to  preclude  the  seamen  from  libelling  in  foreign 
porta,  until  the  vessel  return  or  the  voyage  be  ended ;  that  it  Ii 
invalid  to  produce  a  forfeiture  of  wages ;  and  that  upon  solid  , 
principles  of  law  and  policy,  freight  must  always  be  considered 
the  mother  of  wages,  and  notwithntanding  any  agreement  Ip 
the  contrary,  where  the  former  is  earned,  the  latter  Inuit  b«  - 
paid. 

From  the  elaborate  opinion  of  the  learned  Judge,  the  forego- 
ing  extracts  are  the  more  copiously  made,  because  it  presents  a  . 
striking  view  of  one  side  of  the  question.  In  Johnson  t.  Sim^ 
.  1  Peters.  Adm.  Rep.  21 5  v  on  the  construction  of  the  following 
clause  of  a  shipping  paper,  "no  officer  or  seaoian  belonging  to- 
the  said  ship,  shall  demand  or  be  entitled  to  his  wages  or  any 
ipart  thereoi^  tintit  the  arrival  of  the  said  ship  at  the  above-men- 
tioned port  of  discharge  in  Philadelphia,  Judge  Peters  derided 
that  the  clause  amounted  only  to  a  stipulation  net  to  be  entitled 
to  dnnand  or  receiTC  pt^teni  of  the  wages  but  in  Philadelphia. 
It  did  not  alter  the  substance  of  the  contract  or  the  operation  oC 
law,  but  merely  as  regarded  the  time  and  place  qf  payment.  It 
was  not  a  craitract  that  the  risk  should  be  insured  or  the  vrival 
goaranleed  by  the  mariner, 

'The  same  principle  was  decided  in  an  action  brought  by  a 
mate  to  recover  his  wages  upon  the  following  case.  The  ship^' . 
ping  p^er  contained  this  clause,  "  no  officer  «r  seaman  idiall 
"  demand  or  be  entitled  to  his  wages,  or  any  part  thereof,  wt- 
"  lit  the  arrival  of  said  vessel  at  Beverly,  or  her  port  of  dischargi^ 
"  and  her  cargo  delivered."  The  vessel  arrived  at  Corunnar  dii- 
charged  her  cargo,  and  thence  sailed  in  ballast  to  Bordeaux, 
■    S  .1      ' 


vGoogIc 


vGoogIc 


EARNING  ANP  PATUENT  OS  VAGE8.       4^] 

ti^ao  Hud  they  should  recover  such  damage  by  an  actioo  .. 
upon  the   agraeBieut  (s).     The  trtnch  Or^inaace  also 


"  above-mentioned  vojrage"  (which  wsi  from  Salem  to  Ham- 
boTgh,  and  any  other  ports  the  master  deemed  it  best  to  pro> 
feed  to  Uid  back  to  Salem),  "ind  that  if  aay  capture  ii  AAdB 
■*  of  said  brig  or  cargo  by  any  veael  of  war  or  any  peiacMg 
"  whataoever,  and  the  vcMel  and  cargo  omdrmned  or  it  rti£ 
**  trMncd  fran  iba  OwnerSi  tken  we  ^ree  that  otar  wages  thrt 
**  may  be  doe  to  us  *ball  Kot  be  paid  to  us,  or  any  part  thereof 
"  by  the  oTraeTs  of  said  brig  and  cai^,  nntil  ttiey  recover  bacl[ 
"  said  brig  and  c«rga,  or  receivs  compensation  for  tbe  sam«; 
"  and  if  not  Kcovered  back  nor  vta  compenmuoa  therefor,  tbe« 
"  w«  agree  to  bear  the  loaa  of  all  oar  wages,  and  to  be  aatiified 
^  »ud  contmled  with  Bolbing  more  froa  the  owner  than  oqr 
«  months  adittiice  wage^  which  we  hava  rcceitfed."  The  brig 
Mited  to  Hambur^b  and  tliere  discharged  her  cargo,  and  aftn 
taking  in  anetber  cargo  at  thai  port,  proceeded  to  Snrrinam  an4 
there  delivered  her  cai^o,  and  took  on  board  another  cargo,  aiul 
on  her  passage  to  Salem  was  ci^tured  and  ctHtdemnOd,  and  no 
4!ompen8atK)ii  ever  receired  by  the  owner.  The  cargo  ^It  u^ 
tared  to  its  full  value,  and  the  brig  to  two  thirds  of  her  valn^ 
which  iiuurance  had  been  pand,  but  the  freight  was  sot  insured 
7he  Coun  were  of  opinion  that  the  plaintiff  wan  not  eatitled  t*  ' 
■•cover.  Goodridge  v.  Feabody,  &c  Enex,  April  Ternv  S.  A 
CA-D.  1803.MS8. 

(2)  And  m  the  Admiralty  Courts  proper  compeimtion  in  tbf 
nature  of  damages  will  beaUowedthe  seamen  id  svchcase^  ' 
But  the  amouBt  ia  discretioaary.  Woolf  v.  Brig  Oder,  2  Peten. 
Adm.]^p.2til.  Thesamefriocipleisadmitiedasthehtwoftho 
adgiirahyAi  2  Bmra;  Civil  and  Adm.  Law.  J33.  But  if«|^«r 
de  ivyagc  ha  commenctd,  it  is  bn>lEcn  up  by  the  a^t  o{the  mas' 
te  or  omMP,  the  Freacb  Onbnnoe  (Ord.  lib.  S.  tit  t.aL  $, 
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direcuthfp&yment  of  wages  ferthe  time   empfoycAin 
equippmg  the  ship  in  two   other  case*  (/),  whid>  Ido  ■ 

(/)  liv.  5.  tit.  4.  Loifert  At  MateleU,  art.  4  &  5. 


I  VaTtn,  6819.)  provides,  that  the  Kamen  hjred  for  dte  voyage 
.riiall  be  paid  their  entire  wages  for  the  voyage,  and  those  hired 
by  the  month  the  entire  wages  due  for  the  time  they  have  serv- 
ed, and  fo^  the  time  necefwiry  to  enable  them  to  return  to  the 
port  of  departure  ;  and  both  Bhall  be  paid  for  tbiir  inatDte- 
BMice  until  they  arrive  there.     Pothier,  in  his  Temat^  on  this 
.  article  (Louage  de  Matelote,  n.  203.)  says,  "the  m«ster  ought 
not  to  be  discharged  from  his  engagements,  betranse  the  brewing 
vp  nf  ihe  voyage  was  hii  own  act,  abd  a  debtor  caimat  .by  hb 
q^ro  act  discharge  himself  of  his  obligetion."     In  Hoyt  v.  WiM" 
fint  3  John.  Rep.  5 1 8.,  Chief  Justice  Kent  in  delivnii^  the 
(pinion  of  the  Court  said,  "  that  the  rule  on  this  subjea  io  tiie 
En^b  law  doqi  not,  I  apprehend,  difler  from  the  saiiM  )»w 
of  Krance,  though  I  have  not  met  with  any  adjudged  case-in 
point,  and  a  re^nt  nisi  prias  decision  (Eaken  v-  Thorn.  5  E^. 
N.  v.  C.  fi.  cited  post,  444.)    looks  Wrongly  the  otbet  way." 
lAid'iEllenborotigh  in  that  case  said  the  «ule  is  geger^that 
Aeahip  nHst  pei^mn  her  voyage  to  entitle  the  seamen  to  wages. 
''  But,"  M^t  Chief  Justice  Kent,  "  the  rule  that  the  voyage 
inuut  be  performed  is  certainly  not  uuirersal,  and  without  ex- 
ceptioo.     A  voyage   lost  by  the  fraud  or   miscooduct  of  iba  - 
master,  and  that  so  palpable  as  wt  to  be  denied,  is  oot  within   , 
the  reascffl  that-  freight  is  the  mother  of  wages.     The  counsel    - 
frir  the  p)aiifti£^n  Abernethy  v.  Landalcj  Douglas.  530.,  stated  . 
it  to  have  lyvui  held  that  if  a  sliip  be  seized  for  debt,  or  for 
hmipg  conlrabuid  articles  on  board,   the  sailon  bad  #right  to  - 
theif  wages  up  to  the  time  of  osizare.     Wh&t  deciSitm  or  ao-  . 
thority  wis  alluded  tq,  doe}  not  appear  j  bat  tluLis  undoabt«d~ 
fyr  ihft  settled  doctrine  in  the  treatises  oa  the.Ej^Usb  nurioc 
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not  find- mentioiifid  in  Ac  more  ancirat  sea-laws  ;  -AeatS 
-arcj  ^e  prohibition  of  commerce  by  the  govmiiDcnt  of 
ihe  country,  to  which  the  ship  beloDg;s,  with  the  countty 
to  which  it  ia  destined,  (which  must  always  take  phkct 
if  a  war  happens  between  the  two  countries)  and  an  em- 
bargo impoaedin  die  lading  port.  The  latter  case  dee*  ' 
not  in  general  dissolve  the  contract  between  the  ownen 
and  the  merchant  by  the  law  either  of  France  or  £ng^- 
land,  as  I  have  already  mentioned  (^),  yet,  it  may  be 
reasonable  ^  such  an  occasion  to  discharge  the  greater 
C?)  Aite,  part  3.  cl>»p.  11.  McL  4. 


law."  The  learned  Judge  then  cited  the  same  doctrine  from  ' 
the  Sea  Laws,  p.  437.  Malyne,  p.  105.  And  in  Ue  f)rincipri  • 
cue,  fvbere  the  ship  bad  (ken  cdodetnned  for  having  contrtf- 
band  goods  on  board,  and  the  mariner  jras  shipped  on  a  differ-'' 
etA  voyage  from  tliat,  which  under  «  pretended  nece'ssfty  was 
pursued,  the  learned  Judge  stated  it  as  the  opinion  of  the  court, 
tbtt  the  mariivr  was  entitled  in  a  common  adiaitjbr  tw^en  to 
.  recover  for  fais  wages  from  the  time  be  dipped  da  board,  until 
ips  retarq  ti>  the  port  of  departure,  deducting  the  sums  paid  him' 
ip  advwtoe,  uid-the  wages  received  while  in  another  service.  ' 

MoDoy  fv<ri.  I.  p.  354.  book  2.  cfa,  3.  sect. 7.)  is'af  d>esara« 
opntion.  And  Roccns  seems  to  think  that  the  seamesi  are  eo- 
titted  to  tlieir  stipulated  wages,  if  tfae  voyage  is  not  performed, 
provided  they  have  been  gnilty  of  no  faul^  by  which  their 
wages  would  be  forfeited.  De  nav.  et  naulo,  n.  43.  cited  in  a  ' 
note  to  3  John.  Rep.  322.  in  the  case  above  itat^., " 

The  general  doctrine  as  to  the  right  of  the  marinm  to  thei^ 
full  wage#is  recognized  by  Judge  Peters  in  Woolf  v.  Brig  Oder 
above  cited,  aiyl  Moran  v.  Baudin,  2  Pe&rs.  Adm.  B^.''4)^., 
and  Qniric  v.  Ship  Penelope,  id.  276.,  sm4.  Hindman  v.  6baw, 
2  Peters.  Adm.  lUp.  204,  .  ' 
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]>art  of  the  mariners,  who  may  reatUly  £ii<l  in  other  ilupi 

■  an  cmploymcDt  c(|ua]l}'  benefiual  19  tbcmselves,  and  are 

therefore  not  Kkely  to  sustain  or  recover  apecial  damage 

(o  aay  coosiderable  amount  by  the  scMt-perTarAiaqGe  of 

the  contraa  mode   with  them.     But  tf  the; 

(  435  ]  continae  whh  the  ship,  they  will,  if  Hired  by  the 

ntanth,  he  entitled  to  their  wajes  during  the  pe- 

liod  of , detention  (A). 

6>  In  the  case  of  shipwreck  it  is  the  diity  df  the  tea- 
men to  exert  themselves  to  the  utmost  to  save  as  muck 
as  possible  of  the  vessel  and  cargo.  If  the  caigo  is 
.  saved,  and  a  proportioo  of  the  freight  paid  l>y  the  mer- 
%:hant  in  respect  thereof,  it  seems  upon  principle  that 
titt  seamea  are  also  entitled  to  a  proporUon  of  their 
vages,  and  tlus  is  expressly;  directed  by  the  Frtnch 

(A)  Jhaie  v.  7%mf mi,  3  Itoi.tiPiAL4»3. 


la  case  the  royage  is  broken  vp  t^ltre  ^  dipaitm  ef  tbt 
■hip,  the  French  Ordinatice  (ubi  supra)  praride^  tital  Ae  w>* 
men,  if  hired  by  the  voyage,  Bhsll  be  paid  tu  the  time  taken 
up  in  rigging  and  equipping  the  ship,  anl  havctfA  fttanh  of 
their  wages  ;  and  those  engaged  by  the  month  thall  be  paid  in 
proportion,  regard  being  had  to  the  ordinary  leogifa  of  the 
voyage.  Valin  says  (p.  iS7.  688.  rot.  t.)  that  the  CooaC^O 
del  mar%  gives  in  a  like  case  to  the  seamen  hired  by  the  voyage, 
«ne  half  instead  of  a  fourth.  As  to  seamen  hired  by  the  muilb 
he  says,  i^t  they  are  to  be  paid  for  the  days  employed  in 
equipping  the  ship,  but  how  mucft  beyond  tiiit,  is  i^cdlt  ta 
ascertain  frtnn  the  language  of  the  ordinance ;  but  on  tbe  whole 
he  considers  that  the  correct  rule  will  be  ts  give  ^to  oA  Ka- 
'  man  one  fourdi  of  the  wages,  which  WduM  ordinarily  be  eattnd 
hi  tbe  course  ofsutA  a  voyage,  at  aoeh  moathiEy  wages. 
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■Or^ance  (Q,  And  fer  their  labour  in  saving  die  ear- 
go  or  the  remains  of  4e  ship,  they  as  well  as  other  per- 
sons, may  be  entitled  to  a  recompense  br  way  of  aal- 
Tage.  By  the  laws  of  OlerDn  (i),  if  In  the  case  of  ship- 
wreck "  the  seamen  preserve  a  part  of  t]ie  ship  and 
"  lading,  the  master  shall  allow  them  a  reasonable  cod* 
"  sideration  to  cancy  them  home  to  their  own  country ! 
**  and  in  case  they  save  enough  to  enable  the  master  to 
**  do  this,  he  may  lawfully  pledge  to  some  honest  per- 
•*  sons  such  part  thereof  as  may  be  sufficient  for  the  oc- 
"  casion."  By  the  laws  of  Wiabuy  (/),  "  the  marioera 
**  are  bound  to  save  and  preserve  the  merchandize  to 
•*  the  utmost  of  their  power,  and  whilst  they  do  so,  (ce* 
**faiaant.,  according  to  the  French  translation,)  ought  fo 
**  be  paid  their  wages,  otherwise  not>"  By  the  San- 
leatic  Ordinance  (m),  "  if  a  ship  happens  to  be 
**  cast  away,  die  mariners  are  obliged  to  save  as  {  436  j 
"  much  as  in  them  Im,  and  the  toaster  oug^t  to 
**  requite  diem  for  their  pains  to  their  content,  and  con- 
**  vey  them  at  his  own  charge  to  tbeir  dwelling  places  t 
"but  if  the  mariners  refuse  to  asrist  the  master,  in  stMll 
"  case  Aey  shall  have  neither  reward  tior  wages  paid 
•♦  them."  It  is  not  quite  clear  from  the  language  of 
these  ancient  Ordinances,  whether  the  payment  directed  , 
to  be  made  to  seamen  on  diose  melancholy  (Kcasions,  ts' 
to  be  a  reward  only  for  their  labor  in  the  salvage,  or  a 
recompense  for  their  former  services  in  the  shtp,  for 
which  according  to  general  principles  they  are  entitled 
to  no  payment,  if  no  freight  is  earned.  But  Ckirac  tn 
his  commentary  <»i  the  laws  of  Oleran  (n)  says^  that  hf 

<0  Liv.  3.  tk- 4.  Jbyn*  ^ 'Vo-    translttkn  in  J&^.         ^    - 
Mbu,  ut.  9.  •     (m)  Art  44 

(*)  Arts.  00  Art* 

(/>  Art.  IS.     Acciwdiiit  to  the 
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an  Ordinance  of  Philip  Me  Secorut-  of  Spain,  nude  in 
iht  year  1563  (o),  it  is  ordained,  that  the  seamen  shall 
save  as  much  as  they  can  from  shipwreck,  and  in  that 
case  the  master  is  bound  to  pay  them  their  wages,  and 
to  give  them>8  further  reward  for  their  labor  out  of  the 
goods.  And  the  Hanseatic  Ordinance  of  the  year 
1614  (/)  expressly  directs,  that  if  so  much  of  the  ship 
be  saved  as  equals  the  value  of  the  wages  of  the  sea- 
men, they  shall  be  paid  their  whole  wages.  In  like 
'  maimer  the  Ordinance  of  Sotterilum  (y),  and  the  French 
Ordinance  (r),  alao  expressly  direct  the  payment  of 
wages  out  of  the  relicts  and  materials  of  the  ship. 

''  I  have  not  been  able  to  find  any  decision  of  an 

[437  j  English  Court  on  this  point,  and  the  legislature 
has  made  no  provision  relating  to  it.  As  an  in- 
ducement to  the  mariners  to  eXert  themselves  in  the  hour 

-  of  clanger,  it  may  not  Ik  unfit  to  hold  out  to  diem  the 
prospea  of  obtaivug  their  wages,  if  they  save  so  much 
of  the  ship  ^  shall  be  sufficient  to  pay  them  ;  but  Aeir 
claim,  upon  the  ship  seems  not  to  extend  to  a  case, 
v^ierein  ncconUng  to  the  principles  of  die  Inr,  upon 
which  their  claim  is  founded,  no  wages  are  pay^rie  to 
ihem  (1). 

(bJ  Til.  Jh^age,  art.  :2. 

ip)  TitS.srt.  S. 

(f)  An.  219. 2Magfru,  114. 


( I )  But  Judge  Winchester,  in  a  case  cited  in  1  Peters.  Adm. 
'  Rep.  1 86.,  seemed  to  consider  wages  as  due  in  such  a  Case.  He 
i^id,  "the  contract  of  the  sailors  is  a  species  of  copartoetsbtp 
"between  them  and  the  owners.  If  all  is  lost  the  sailonlose 
[hei/ wages;  butifatl  is  not  lost,  that  whtiji  remains  of  ship 
and  freight  is  a  common  property  pledged  forthe  payment  of 
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f,  Lastlt.  As  to  the  A*fnc  of  paymetA. 

By  the  articleB  of  agreemeat  annexed  to  tbe  sta- 
tute (*}  made  for  preventing  the  desestion  of  seamen 
from  ships  trading  to  the  Wt»t-Jndie»^  and  which  arc  in 
CMunm  use  for  other  voyages  also,  it  is  sUpulated, 
that  the  teunen  shall  not  demand  or  be  entitled  to  anjr 
part  of  tl}eir  mget  uatU  the  arrival  of  the  ship  at  the 
intended  port  of  discharge,  and  delivery  of  her  cargo* 
nor  is  less  than  twenty  datjt  if  theyja«  not  employed  in 
nich  delivery.  The  port  of  discharge  hare  mentioned 
•eems  by  the  form  of  die  articles  to  be  the  foreign  port, 
to  which  dy  outward-bound  cargo  is  dcsdoed  :  but  1. 
radier  conceive  it  to  be  mnuit  of  the  port  of  dischargfe 
and  dcliveiy  at  the  ship*)  refum  to  this  country  ;  Cor^ 

(.)  37  o«*  3.  era. 


'wageg.  Freight  gained  aiid  put  on  shore  in  the  conrae  of  the 
voyage  is  Ba*cd  from  a  aubwqueBt  Hhipwredt.  It  (^m>  into  tii« 
CotnnHMi  stock  ;  hoi  likt  the  imingsflv^  a  toreckii  to  ikelamnaU 
ttmd  cM»  liyp*^>tciUed  to  ihe  wagti.  Even  after  ^wadonnMit  to 
maiumnitn,  it  is  still  pledged  ia  dwir  bands  %m  tbe  laildts;" 
6ee  also  the  draisioa*  d"  Judge  Peters  in  Giles  t.  Brig  Cynthia, 
3  Paten.  Adn.  Rep.  S03.,  and  Weeks  v.  Snow  GsUiuina  Ma- 
ria^ id.  42*.  Frothinghamv.  Prioce,  5  Mass-Bep.  3fl8.  Tay- 
lor V.  The  Cats,  I  Pe(«rs.  Adm.  Eep.  14.  Donnett  r.  Tomha- 
gen,  3  John.  Bep.  154.  la  tU*  last  case  tbe  ship  aad  cargo 
were  Bbaiu)oBed  at  sea,  and  the  crew  took  seren  hoias  of  dta 
CM-go  in  the  boat  which  were  at^rwards  cairied  into  the  port  of 
destination  by  the  prew  of  another  ship,  the  court  be)4  that  ^lo 
u^et,  as  such,  were  due,  because  do  fre^bt  was  earned  ;  bat 
dM  isarine^  might  be  cntitted  t%a  comgeatation  in  thawatiire 
afsoh^,  as  an  aiiuiuble  lieaoR  the.  joods  wved  by  tb^  ia 
tbe  boat. 

T  8 
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terminate  at  the  foreign  port,  only  Aalf^c  wage» 
£438]  then  due  can  be  paid  theft ;'  the  legnlatarehtv 
ing  enacted  as  a  gener^lnr,  **'That  im>  mautet 
**  or  owner  of  any  merehant  ship  or  VMMt  kbd  pi^  or 
**  Jutrance,  or  caiise  to  be  paid  or  »dvttK:cd,'to  aay  aea> 
"  man  oi- mariber,  during  the  ri»e  ho  4fti]l  he  <ia  partt 
"  b^ond  the  eeas,  any-  money  or  cSecti  iqxM  aocaum  of 
"  wages,  exceeding.  011^  moiety  of  tJiewagesy  which  shiU 
"  be  due  at  tbe  time  of  aueh  payment,  %mM  «aeb  ah^or 
**  vessel  shall  remrn  to  Great  Britatn^at  thinly  or  the 
**  plantations,  or  to  some  otho-  of  his  Majesty's  dtMsin- 
^  ions,  whereto  they  belong,  and  from  whsoce  tlwy  were 
**  flrat  fitted  out ;  and  if  Wy  such  ouuter  or  owner  of 
"  such  merchant  ship  or  vessel  shall  pay  or  advance,  or 
**  cause  to-  be  paid  or  advanced,  ai^  wages  to  any  sex- 


-  If  aBhip  in  distress  be  abandoned  by  the  master  and  dl  dte 
crew,  except  one  man,  wbo  is  lefl  either  by  dtaiga  or  .accident 
he  is  discharged  from  his  contract  as  a  mariner  of  that  slnp  sad 
becomes  entiUed  to  sal?sge.  Msson  v.  Ship  BlaJrean,  2  Cranch. 
'  Bep.  240.  So  in  case  of  abandonment,  and  subsequent  silva^ 
hf  the  crew,  they  are  entitled  to  compewatioo.  Taylor  *.  The 
Cato,  cited  above. 

'  "In  the  abore  cited  case  of  FrottringhaKi  v.  Prince,  the  Court 
held  thai  the  insurer  os  the  thip  was  boand  t6  pay  to  the  omier 
the  wages  of  seamen,  which  the  owner  bad  been  Compelled  to 
pay,  the  insurer  having  received  salvage  from  the  wre^  of  the 
s^ip  beyood  that  Bmoaat. '  Tbe  ship  had  been  wrecked  in  her 
homeward  voyage,  and  the  cargo  and freightwholly  lost  Ihe 
whole  wages  to  the  time  of  the  km  were  alloWe^L  tbit  does 
■not  distinctly  Sf^Mar  fron  U^  leporl;  batlinvce; 
the  retord. 
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%— n,  or  axuiaa  xbove  the  said  »oi«^.  such. iButw 
^  ot  ewver  alull .  forfeit  aad  px^  douijfe  the  .^lODe^  tw  ' 
V«1bUm>  p»y  or  adYWce,  to  be  r«coyeiied,iii  the  Hig^ 
**  Court  of  Adinir«It}i  fay  aar,  person  who,sluiIl  £rBt  <tis- 
** 'cover  :u(d  inform  of  the  wme."  (0  '. 
.  And  b^  tbe.  attieles  of  agreemcD^  prescribed  by  th« 
(tatute  ntadc  t%  raffuUt«  the  loatuuar  c^  canying  «^res 

'  b  dr>t»A  ihip*  ftvDfe  the  coaalt^  Africa  (ji)fib^  iqavtert 
tlngftges  "'(»  pfl)r'«iw>«»ntAV  pcy  after  the  lapd-- 

.  *^  big:  «f  tbfs  dwres  in  the  U^xat-Indieat  or  ^fjur-  [  439  ] 
**  tea,  tern  day*  before  lhe^s•UiB9  af  ^^b'^  on  .. 
*'  her  hMQ^wardkboiuid  pauage."  AAd-the  ofcerK^uid  . 
SMriaera  engage  '^  not  ta  demantl  tbwr  wages,  or  any. 
"  pan  thcKof,  Qzocpt  the^^e.of  the  ^oiu-M  psitof 
"  th^  -wages  to  be  aiippfieii  in  xlopa  (sf)  or  other' ntna*' 
**  aaries,  ani  one  month's  pay,  viA  their  short  allow* 
*^  aiiee  money  then  due,  in  the  West'Indiea,  or  Amerioa, 
**  until  the  ship's  arrival  at  ^er  delivering  port  ^),  ei- 
**  cept  they'  shall  tie  impressed  or  enter  on  board  any  of 
*'  his  Majesty's  ships  (z),  or  be  dischdrged  by  mutual 
*•  consent  agreeable  to  the  certificate  specified  in  ^i« 
"  act.**    ,  . 

PoKcy  requires  that  the  wages  of  seamen  should  not 
be  p^d  to  them  is  foreign  countries,  as  well  to  prevent 
desertiQn,  as  to  preserve,  for  the  benefit  of  diein  fami- 
lies, the  mcmey,  that  might  otherwise  b#  spent  in  idle- 
T^«B9  and  debauchery.     The  French  Ordinance^  so  often 

'    (0  S'Geo.  1.  r.  3i.t. /.  '   Thk  (u)  39  Oes.  3.c.ao.  "Scbednle  A. 

MatutewMimMle.'peipatual  b;  2  l')V,f  theSSffa  section  of  tlua 

C«.  2.  C.28.W7.    A  nmilu- pro-  MAtme.themkHlerimutnotMipPy 

Tision  Is  contained  mthe'lQth  sec  itopa,  tobatc(i,flpirit9,oraRyeth^ 

tJonofthe'iffFv^lSGn..^  £.30.  arbde   whatfT«r  beyond  ttus  .■. 

with  respect  to  ships  Ucenaed  to  mount. 

ciuTy'»ug»r  froin   his  hWeitj'*  (9)1'hi»app(itn  bytheuddea 

MgsrcoltHiie«in.AM«ricatoioi«iga  to  be  ■  dqliyerm^  port  in  £trape. 

furts  of  £Hr>ps.  (0  •*ite,pHt  3.du^.  4,#ecL<. 
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ifMUd,  hat  made  no  •pravinaa  op  -tibis  ■Jijiw,  ■htKiSte 
defect  hai  bean  mpplied  by  ntwequent  OrdaaacM  in 
thu  coondy,  «^ch  prohibit  the  payment  of  ««ges  nt 
pbcet,  to  which  the  ship  doea  oot  behmg;,  wiUiout  die 
eooaent  of  the  French  cootul  in  «  foreign  comCry^  and 
1b  France  (^  th«  officers  of  the  classes  (a)>     llie  Ov& 

nance  of  Rotterdam  {b)  having  e^veted;,  "  ThM 
-'f  440]  "*  the  yii// wages  of  die  ship's  cDaspany  shaBal' 

"  ways  be  teemed  to  be  cfised,  whether,  ooe 
"  or  SMHTt  coaif^te  voyagea  havo  been  mode  in  farcifji  . 
^  patta,  cTen  tbou^  thp  ship  should  .afterwards  baf^cn 
*^«o-be  lost,"  adds,  "that  the  master ^lall  be,  obliged  to 
#  pay  to  his  people  every  time,  if  they  require  it,  at 
"  least  the  Aa^;"  "  hut  tiwt  whea  asy  diqMte  arise*, 
^  tfaey^ball  not  go  to  larw  in  foreign  parts,  nor  give  one 
*^  another  aay  treulde,  on  forfeiture  of  i^at  wages  or 
"  monthly  pay  shall  remain  unpaid."  By  the  aniitcs 
«f  ligreecaent  for  service  In  a  Dutch  ship,  which  were 
proTed  in  evidence  at  the  trial  of  on  action,  brought  in 
l^iis  country  by  «  seaman  against  the  master  for 
iKges  "(c),  it  was  stipulated,  that  in  case  oo»  or  more 

(n)  AiMfr,  Lomge  des  Mate-  maintuiieddthoo^theTetKlbad 
kti,  tea.  3.  $  3.  been  scTzed  bv  ui  Kngluh  thip, 
(6)  3  JUtigatt,  113, 114.  bniu^t  into  this  country,  tnA  sMd 
(e)  Gienai-v.  J*y«-,2Hcn.Blnc  here,  under  the   aulhontv  of  tbe 
£03.  bicoDsFquenceaftheoonclud'  Oovetmnent :  the  master  isd clew- 
ing^ et*bse  «f  theau  articles,  it  was  not  being  made  prisoners.* 
'    beid  tint  Uie  action  could  not  be 


*  But  see  Slfard  t.  Boberts,  S  Esp.  N,  P.  C.  71.  cited  poat,  p.  443., 
tnd  Llmluid  v.  Stepheni,  3  Esp.  ^f.  P.  C.  269,  cited  po»,  Ul.  See  titftt  ' 
'Wnienden  v.  The  Focsoket,  1  Peters.  Adm.  &ep.  197.  y  Ttua  laM  wm 
the  case  of  -j.  Daoijb  sesnum  suing  for  wages,  under  urticleH  like  t^oae 
mentioned  in  Hulle  t.  Heig'bunin,  in  the  text.  He  >llegi;d  thut  Ik  was 
discharired  :  but  tJ:^  mastfr  afrecingto  take  bin)  on  board  ujoun,  Jud|^ 
Peteri  declined  juritidictjani  but  he  wud  ubere  the  vojij^  nad  ended 
hert,  w  had  b«Hi  bnd:ep  up,  <irtl)eaea)B«ih>dbMngiiiMly(TOi<n- 
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■— yinte  Toyay  ahofuid ba  ande  out  «(  tbe.  coimtrf, 
.the  BMHer  ahoold  at  trery  tceottd  plaee  of  dflivei7  »»•  • 
cure  to  the  seunen  two-think,  of  their  .viages  V  ^i^  °b- 
der  on  his  purser  or  correap<HuieDt  at  Ratteri&im .-  but 
^tfiat  none  of  the  seamen  should  institute  any  suit  againot 
-Ae  master  in  foreign  countrlea.  By  the  aiticlei  of 
agreement  laide  tA  Ahenn  ita  service  in  a  Danish  shi])^ 
which  were  proved  in  the  like  nuimer  at  another 
tnal  (^Ot  it  V*  stipulated  that  no  one  ifaould  [441  ]. 
demand  any  money,  while  abroad,  tioai  tfae  mas- 
ter, bitt  every  one  should  content  himself  with  th& 
money  re^^ived  upon  hand,  uatil  the  completitm  of  tfeto 
voyage  to  the  sattafaction  of  the  master  and  bis  Dwneni^ 
and  until  soeh  tiaoe  as  the  slup  should  hsve  amvsd  at 
AltoTias  and  it  flhould  at  all  times  be  at  the  option  of 
the  master  to  give  them  money  while  abroad,  or  not> 

4y  the  law  of  America  a  seaman  is  entitled  to  receive 
■one-third  of  his  wages  due  to  him  at  every  port,  where 
the  ship  unlades,  and  divers  her  cargo  before  the 
voyage  is  ended,  unless  the  contra^  is  expressly  stip- 
ulated in  tfae  contract  (;).  (l) 

idyStJle  v.a>Uma^,ttGxSIA-    ,    (e)  AcU  «f  Cx^frm  (3*  1790. «. 
haU,  coram  la  BImc,  J.  Sit.  p.  M.    39.  t.  6. 
T.  laca.    S  B«tt.  Bep.  Its. 


(1)  What  constitutes  a  port  of  delivery  has  beena  lubject 
«f  controTeny  in  several  cases.  If  the  ship  be  bound  on  a  trad- 
ing voyage  and  go  to  WHne  ports  with  a  cargo,  and  to  others  in 
ballast,  it  has  beeu  a  question,  where  the  ship  has  been  after- 
wards loot,  whether  wages  were  due  beyond  the  time  of  the  last 
delivery  of  cargo,  in  Giles  v.  Brig  Cynthia,  1  Peters.  Adro. 
Rep.  203.,' where  the  ship  went  on  a  trading  voyage  to  the  Bay 
of  Honduras,  ftr  the  porpoae  of  loadii^  with  woods  and  olher 
productions  of  that  coast,  and  afler  going  to  several  portsj  was 
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and  enforced  hy  due  statutea  before  FeCured  to. 


wrecked  on  lier  passage  to  Jamaica,  Judge  Peters  said,  "  freight 
does  not  always  imply  that  it  is  nauTum  merces,  or  fare  for  the 
transporbuion  of  goods;  it  is  applied  to  all  rewards,  bhv  or 
compensation  paid  for  the  use  of  ships,  either  for  an  entira 
voyage,  are  divided  into  sections,  or  engaged  by  the  month,  oc 
any  period.  There  can  be  no  distinction  in  reason  snd  law, 
'  whether  this  freight  or  hire  be  actually  paid  by  one  taf  the  nsa 
or  chartering  of  the  vessel  of  another ;  or  wbedter  be  sends  hit 
■  own  Vessel  for,  or  with  a  cargo  to  a  dealgnated  port ;  vbich 
cargo  is  to  be  obtained  with  funds  or  credit  there,  or  goodv 
ipooey  or  bills  seat  in  and  with  the  ship.  The  services  of  the 
■eaiaen  entitle  tbent  to  their  wages  for  that  portioa  of  tha 
voyage  they  bare  so  far  completed.  A  port  of  destiaatioq,  it 
YiUbe  seen,  is  in  this  respect,  the  same  as  a  portof  acbial  dp- 
lireiy.  And  !t  matters  not  that  the  vessel  did  not  carry  thither 
any  goods,  but  went  in  ballast  She  earns  her  freight  and  tba 
wages  ere  due  out  of  it,  ts  much  in  legal  con|emplatioa  aa  if 
abe  bad  been  fully  laden  ;  so  it  b  if  she  be  partially  l^^ien,  at  u 
tiucate.  Was  it  ever  known  that  wages  were  apportioned  ac- 
cording to  the  quantum  of  cargo  the  merchant  chooaea  to  Aip  I 
If  a  aierchant  sends  the  vessel  of  another  for  cargo  to  a  dengna-. 
ted  port  and  obtains  none,  he  who  hired  the  ship  muift  P^y*. 
<taip^  for  full.  Why  then  should  the  case  of  die  sailor  not  de- 
pend on  the  same  principle,  and  have  die  same  measure  meted 
to  bin),  both  in  the  case  of  the  vessel  sent  by  the  owoer,  aod 
that  of  one  chartered  i"  And  the  learned  Judge  decreed  wagea 
to  be  paid  to  the  bay  of  Hondpras.  See  also  Cranmer  v.  Qet- 
non,  2  Petera.  Adm.  Rep.  390. 

Judge  Winchester  {in  1  Peters.  Adm.  Rep.  Isa-^say^"IC 
the  parties  stipulate  that  the  afssel  shall  proceed  to  ^  to  receirtt 
a  cargo,  and  go  from  thence  %o  B.  and  unlade  the  same,  and 
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T'  ThM,  as  to  ships  engaged  ia  foreign-  votfoget,  it  i* 
xnacted,  that '  upon  the  arrival  of  say  ship  in  Great 
Britaitt  Irom  parts  beyond  the  acas,  the  maMer  or  cua- 
mander  shall  be  obliged  to  paj  the  aeamen  thereto  bc-t 
long^g  their  wages,  if  demanded,  in  thirty  tiai/t,a&er 


feCeive  od  board  another  with  wbich  to  proceed  to  C. ;  apba 
the  arriTal  and  det'irerf  of  which  last  cargo  at  C,  a  certain 
freight  ahati  be  paid  and  not  otberwiie,  the  voyage  doei  not 
terminate  until  the  arrival  at  C. ;  nor  are  A.  and  B.  port*  ttfde- 
Hnay  at  which  fitig/il  it  eanied.  But  ai  this  constTuctioo  arises 
from  the  agreement  of  the  owners  and  freighters,  it  can  in  no 
wise  influence  Hve  right  of  the  seameQ,  relatively  to  wEiojn  ths 
agreement  has  no  operation.  Every  port  where  an  outward 
eargo  is  unloaded,  u  to  them  a  port  of  delivery,  and  wages  to 
that  time  are  earned."' 

iThe  above  case  of  Giles  v.  The  Cynthia,  was  distinguished 
by  Judge  Peters  from  Hernaman  v.  Bawden  et  al.  3  Burr.  1 844. 
He  satd  the  voyage  there  was  from  England  to  Spain,  with  a 
load  of  fish  to  be  caught  on  the  banks  of  Newfoundland,  where 
the  ocean  and  not  a  port  of  delivery  aSbrded  the  cargo ;  and 
the  voyage  was  in  its  nature  and  objects  entire. 

So'in  Marshall' V.  Montgomery,  2  Dall.  Rep,  170.;  where  a 
Aip  at  the  Havaona  was  hired  to  go  to  New  Providence,  ih 
company  with  Spanish  Troops,  at  a  certain  sum  per  ton.  The 
Ship  went  to  Providence,  received  her  payment,  and  afterwards 
on  the  voyage  home,  was  captured  and  the  money  lost.  The 
Court  said,  the  mm  agreed  to  be  paid  has  been  received  ;  it  is 
called  freight  by  the  intendant,  who  hired  the  ship.  It  is  cer- 
tainly a  compensation  for  the  use  of  the  ship  ;  it  is  an  earning 
by  the  owners,  and  the  whole  object  of  the'  voyage  was  oom- 
pleted  at  Providence.  This  may  be  considered  in  the  spirit  of 
^  law  as  »  port  of  delivery.  With  the  loss  that  happened 
aftenratd*  the  sailors  have  no  concern. 
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tbc  (iu7*s  ul:>  at  tb;  oigniM  hocae.  cxsrpt  ■■  ^oe 
vb^n  a  coTCUCt  I'ttji  be  fr.iri  ej  iaot  »  Ac  cmtnrjf 
w  mxztt  time  Ac  U2»cm  s^u  be  diK^f^d,  wbd) 
MuH  ira  harpcn,  if  dfxaaidal,  d»L(CtEa;  ibc  paaktct 
and  foricitiiUT*  jnpc-^cd  Uf  tiw  act,  **  u:3iic«  titc  pcaahr 

**  of  pavicj  to  cacA  scAi&aa  or  oui^fr,  ihii 
[  -Mi  3  **  sh^  t«  LJif  aid,  ccctT^ij   lu  jht   izjt:at  sai 

**  meacicg  of  this  act.  n^er---^  iL':^-.£t  ore-  ai:d 
"  4?>ive  ihc  wagir^  L'ot  sKaH  be  d;ie  la  taijj  pcru(^  to 
**  be  rct/>rcrtd  br  the  same  mca^is  i^A  mr:b>is  as  thc^ 
**  wag**  maj-  be  recorvered  ;  acd  su<uh  pajaieni  of  wagcB 
"  aforesaid  shall  bt  good  ai:d  valii  in  Ut,  sonridistand- 
**  ra^  anr  action,  biU  of  saic,  attaciimciit,  ir  iiKiunl»^iicc 
"  « hauoeter (J^'' 

And  29  to  ahipi  employed  ia  the  celling  tra^U  a  die 
fnanoer  before  mentioned,  it  is  enacted,  that  the  master, 
coomander,  or  penoo  having  charge  of  the  ship,  shall 
be  obliged  to  pay  the  seamen  their  vages,  if  demmdedl, 
within  ^EW  daifS  after  the  ship  shall  be  entsvd  U  the 
custom-house,  or  the  cargo  be  delivered,  f>r  ait  the  time 
the  seamen  shall  be  discharged,  which  shall  fint  ha}q>ai, 
unites  an  agreemeat  shall  have  been  made  to  the  coo- 
trar%-,  id  which  case  the  wages  shall  be  paid  acconGng 
to  such  agreement,  d<rilucling  in  ever%'  case  the  penil- 
ti«  imposed  by  this  act,  under  the  like  forfeiture  <rf 
twenty  tAillin^f,  to  be  recovered  In  the  same  manner  as 
with  regard  to  ships  coming  from  abroad  ;  and  su^ 
pavment  shall  be  good  in  law,  **  notwithstanding  any 
"  action,  bill  of  sale,  attachment,  or  incumbrance  what- 
-  soever"  (rf. 

As  to  ships  employed  in  the  slave  trade  .•  It  is  enact- 
ed,  thai  upon  the  arrival  of  everj'  ship  at  her  dischar^- 
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Ag  -pdtt  in  Gfeat  Britain,  tfie  oficers  and  icamen  Atrei 

■a  shall  be  coDtmued  in  Jiill  pay  and  provisions, 

tunil  the  ship  is  cleared  inwards,  or  their  ac-  [443] 

«oUn\s  ^e  Settled  and  pud  (A).      But  no  time 

of  payment  being  mentioned  in  the  body  of  this  statute, 

or  in  the  articles  annezed  to  it,  I  ^^rehend  the  general 

rule  before  mentioned,  with  respect  to  ships  coming 

from  abroad^  applies  to  ships  engaged  in   thia  trade 

»l«o(l> 

^  {«>  39.  See,  3 1. 80.  t.  34. 

(1)  The  act  of  Congress  regulating  Ksmen  in  the  merchant^ 
Serrice,  20.  July,  1790.  (1  U.  S.  L.  134.  ch.  29.)  wet.  0.  piOr 
vidn  that,  "  as  soon  as  the  voyage  is  eaded  and  the  cargo  or 
*■  ballast  be  fiil^  discharged  at  the  last  poR  of  delivery,  every 
"  leepan  or  mariner  shall  be  entitled  to  the  wages  which  shall  ' 
"  be  then  due  according  to  his  cootract,  and  if  such  wages  shall 
"  not  be  paid  within  leu  days  after  such  discharge,"  it  author- 
bes  admiralty  process  against  the  master  and  the  ship.  In  Ed' 
wards  T.  Ship  Sosan,  1  Peters.  Adra.  Rep.  1€5.,  Judge  Petera 
held  that  the  time  mn  from  the  end  of  the  voyage,  and  not  from 
the  unlivery  of  the  cargo  :  but,  occaaionally  he  said  he  had  »!• 
lowed  jfton  working  days,  where  the  circomataQces  of  the  case 
■eemed  to  require  Uteni,  conceiving  that  the  obscurity  of  the 
act  as  to  diis  subject  allowed  him  that  discretion.  See  also 
Jlastin^  V.  Ship  Happy  Return,  2  Peters.  Adm.  Bep.  253.  And 
IB  this  last  case  Judge  Peters  seemed  to  think,'  that  although 
■eamm  at  a  foreign  port  of  delivery  were  bound  underthe  pen- 
alty of  forfeiture  of  wages,  to  unlade  and  reload  the  ship;  yet 
thaton  tbe  homeward  voyage,  their  duty  ended  with  the  arrival 
of  the  ship  at  her  last  port  of  delivery,  and  being  there  safely 
Inoored.  Their  wages  were  then  due,  though  not  payable  un- 
til ten  days  afterwards.  Debitnm  in  present!,  seWendmn  in  fti- 
U3 
\ 
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tarcK    And  he  coastdered  that  there  was  a  diiTeieoce  I 

the  wages  of  naoigatwrt,  and  the  wages  of  loading  and  imhudiitg  i 

and  be  cited  tb^  Art  5.  of  the  Laws  of  Wisbuy  to  dii«  effect. 

And  RoccuB  (De  itav.  et  oaulo,  n.  43.)  is  of  opinioD,  that  the 
wages  are  due  whenever  the  master  discharges  the  mariner,  al- 
though  the  Toyage  be  not  completed.  Salarium  nautse  debe> 
tur,  qiiamla  navis  magister  ante  tempus  conventionis  comple- 
titto,  liceatiam  ei  dederh.  But  eum  in  ternun  reliqaerit  et  per 
««m  ttrnrire  non '  steterit. 

And  in  an  action  brau^t  by  •  mtlor  against  the  captain  to 
recorer  wages,  wherein  it  appeared  that  by  written  aitkle*  the 
plaintiff  was  to  go  the  voyage  from  Hamhoi^  to  Trmqwbar, 
and  fiom  thence  to  ajiy  poK  the  captain  should  think  pn^cr, 
and  from  thence  to  Hamburgh,  or  any  other  port  of  ddireiy; 
and  one  of  the  clauses  was,  that  no  seaman  was  to  demand  moa- 
«y  until  the  royage  was  ended,  the  cargo  unloaded,  &c. ;  the 
at^  on  her  lettim  voyage,  bound  to  Hamburgh,  was  captured 
and  brought  into  the  IXiwns,  where  the  plaintiff  came  on  sbore 
with  a  boat  from  the  ^ip,  accompanied  with  the  sea»d  mate 
and  the  lu^^n,  and  on  being  requhed  to  get  on  board,  he  auA 
the  other  seamen  said  they  had  no  victoals  for  the  whole  day,  and 
only  requested  to  stay  till  they  bad  some,  and  being  left  on 
shore,  they  returned  to  the  ship  the  next  morning,  when  ttta 
Captain  refused  to  receive  them,  and  dismissed  then  and  refus- 
ed to  pay  them.  Lord  Eldon  held  that  the  Captain  had  discharg.- 
ed  the  seamen,  and  that  the  plaintiff  was  entitled  to  recover  hia 
Irages.  The  voyage  is  then  ended  with  respect  to  any  num, 
when  he  is  discharged  irom  the  ship,  and  then  he  is  entitled  to 
sue  consistently  with  the  articles.  Sigard  v.  Roberts,  3  Eap.  N. 
P.  Cat.  71.  See  also  Limland  v.  Stephens,  3  £sp.  N.  P.  Caa. 
209.  cited  page  451.  not*. 
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CHAPTER  THE  THIRD. 
OF  TBE  LOSS  AJ^D  FOBFEITUBZ  OP  WAGES. 

-  X.  HE  wages  of  Seamen,  whether  lured  by  the  montii 
©r  for  the  voyage,  arc  somctimea  lost  wiUiout  any  fault 
OB  their  pant  and  sometisies  fn^ited  hy  their  mis>- 
conduct. 

FiKsT,  aa  to  the  lo9e  o£  wages. 

-  !•  In  order  to  stimulate  the  zeal  and  atteotion  of  this 
dass  of  persona,  who  are  oftetr  engaged  in  very  peritoua 
services,  the  policy  of  all  maritime  sutes  has  made  the 
payment  of  their  wages  to  depend  on  tho  successful  de- 
termination of  the  voyage  (a).  If  by  any  disast^  hw- 
pening  m  the  course  of  the  voyage,  such  as  the 

loss   or  capture  of  the  'ship,   the  owners  lose  [  444  ] 
th«ir  freight,  the  seamen  also  lose  their  wages  (l). 

(.aJ.MtOtf.book  3.  ch.3.  sect.    liv.:3.^4.JDetlos*fnletMUeU^ 
10.  1  Sid.  1?9.  Memelhs  v.  LmuU    art  6. 
aii.  Dang.  539.  French  Ordinance,  ..  ., 

(I)  Thisjioctrine  Kerns  mureraally  admitted  in  oat  Coartsi 
See  Judge  Winchester's  opimon  in  1  Peten.  Ada.  Rep.  186.. 
note.  And  Judge  Peters'  opinion  in  Giles  t.  Brig  CynthiSt  id. 
3Z03.  Johnsonv.  SiQis,  id.215.  Taylor  r.  The  Cato,  id.  54.  See 
also  Hoyt  t.  Wiid&re,  3  John.  Rep.  516.  Brooks  r.  Dorr,  2 
Mana.  Rep.  39.  Mason  v.  Ship  Blwreau,  2  Cranch.  Rep.  240. 
Dunnett  t.  Tombagen,  3  John.  Rep.  154. 

And  if  the  ship  and  freight  be  insured  and  recovery  of  the 
loss  had  by  the  owner,  this  will  not  entitle  the  mariner  to  wa^ 
in  such  case.  M'Qoirk  v.  Ship  Penelope.  3  Peters,  Adm.  Rep; 
270.  Goodridge  v.  Peabody,  cited  ante  p.  433. 
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csinled  W  SKgaty  tboc^  p(;a»y*  he  ^'T  weibh  s 
xp«cul  actka  agalaat  mc  ovno-  (br  die  iccoc«*t  c/ 
daau^cf  ^iy  (l)  ix  was  fiiiinofii  ■  a  ptrnrfit-g 
«i>2pia'  tfaat  the  pa\-A^  of  rages  is  dhidiie,  ^h1  da 
if  a  ahip  faas  ddircird  its  cargo  it  one  fftacc,  tjhc  wages 
ate  H>  iar  due,  ahAoogfa  tbe  sli^  be  afiiavaids  takcB  ^ 
cask.  Bat  if  a  thip  aail  to  one  place  iaoidia'  to  take 
in  a  caj^  tbeic,  to  be  coavevcd  va  mmhirv  pbsc,  and 
baring  received  die  cargo  acavdii^h-,  be  takca  hdEon 
as  aniral  at  die  f^cc  t^  «leIireTT,  nKkiiii^  ia  pig«- 
Uc  to  the  scamea  lor  navigatiiig  the  Aip  ta  Ac  fast 
place,  because  no  freic^  it  tbctebv  gaiaed  (c),  (3) 

&  I  have  meatiaBed  in  a  fbimer  paK<^  tUa  tna* 
tisc  (J},  thd  ia  some  foreign  countries,  «faete  ransom 
n  not  auUTarr  to  law,  the  scameB  bckng^^  to  «  sh^ 

'il  Bt  i>-rfEi-.Si~>rrll,Ct  J.  IT"'  n  ■  t' np- tn  *>' i/iMBirr  iif 
E^Jxm    e.     TTaia.    j  fUpJi  N.   P-     f  4-Eiti  u>  be  nrned  W  S^in. 

(cj  AnwamiF- Annirit,3Buir. 

(OTbUdoctnae  isdoobted  in  QrtvtT.  Wildfire,  SJobo-Bq). 
518.;  and  seems  overmled  by  Judgr  PeUis.  in  Uii^lBSi** 
Sbaw,  2  Peteia.  Adm.  Rep.  2fil.,  where  in  a  case  afptaanm- 
tiiioess  in  the  coorte  of  the  Toya^,  he  decned  mges  ip  to  ik 
time  when  the  mariner,  who  refused  to  go  (Ai  in  wnlber  tcskI. 
kit  the  ship.  Bui  he  seemed  to  tbink  that  iCtbe  vseorartf- 
ne»  bad  esUtsd  at  the  beginning  of  tbe  voyage,  tbe  amebuB 
Would  he  a  delioqnent,  and  the  seaman  night  claim  waga  u  ik 
tbe  commcn  case  of  a  tot  age  broken  up  by  I  be  fauUof^ 
flwner. 

(2)  Bat  sec  mi  this  ptHot  tU  aoU  udsr  p.  441, 
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captured  stud  nosomed,  are  bound  to  coatribute  a  por* 
tion  of  their  wages  tpward  the  ranaom  by  way  of  gencr* 
al  average*  Thia  poist  U  ie  itself  ef  no  importuee  itk 
^s  country,  becwue  ruBom  is  prohibited  by 
our  law ;  hut  the  payment  of  salvage  upon  re-  [  44S  ] 
capture  is  analogoiu  to  the  pajnneitt  of  ranaom, 
a&d  was  so  considered  by  Sir  Wm*  Scett  ig  a  late  c^e  iit. 
^e  Court  of  Admiralty  (e)»  In  an  action  btvfugt^  for 
ibe  wages  of  a  seaman  after  a  capture  and  mosotB  of. 
the  ship,  and  which  was  tried  before  Chief  yuaAce  Sah^ 
diit  Chief  Juatis*  is  reported  to  have  decided  that  the 
seaman  was  entitled  to  nothing,  he  bdng  unable  to 
Prmt  tku  by  die  cusma  of  merchants  Ik  was  entided 
fro  rat^  aa  was  insisted  on  his  behalf  (/). 

2.  b.  But  it  secas  to  be  tha  better  opinion,  that  in 
the  case  of  captive  and  recaptul-e,  if  the  ritip  perfona. 
hn*  voyage  and  earn  her  freight,  a  mariner  who  has  pot 
been  separated  from  her,  is  entitled  to  his  wages  upoa 
dt£  footing  of  the  original  contract  ( j-),  subject  pertu^ 
to  A  proportionate  salvage.  In  confonnity  to  tMa  ojrie- 
ion,  at  the  trial  of  a  cause  before  Lard  £lcion,  when  hi* 
L<»tlship  presided  in  the  Court  of  Common 
Pleas,  a  seaman  recovered  his  whole  wages  af-  [446} 
t«r  c^ture  and  recapture  of  the  ship  (A).     The 

(e)  The  Pbiemo*.  BO,  4  Bob.  Hob««,  Whiu,  3  Sob.  A.  H.  101. 
A.  B.  143.    The  ilKz«  ustt  do  not        (/)  CAandbr  «.   .Uhufe,  men. 

ntention  the/m>A(  /  they  only  di-  tioned  mt  the  end  of  the  cue  of 

rect  a  portion  of  the  T»lue   •/  (Ae  fVi\ffiHt  v.  Ingleton,  2  Ld.  Raym. 

aAip«,  vewii,  btatt,    aad  gaadl  rr.  ISIL 

atared,  to  be  pud  M  ulvtite.    But        (j-)  ^ftSoy,  book  3.  ch.  4.  sect. 

as  the  pKtdi,  if  taken  to  the  pUc«  14.  u  to  Jnigit,  vhfpb  depends 

of  deBtiiution,iret»liiedlAe>r,the  npon  the  aune  principle.  But  wa 

fm^t  is  of  course  included  in  the  thedictomof  Cyre,  C.  J.  in   CwC 

Taluatioa,>ndsothe&ei(^ter ro^  nu>ii.£*nf,l  Boi.   b  ptdL  W. 

p^  ulrage  upon  K ;  in  one  cue,  which  is  contrary, 
an  eJjAfA  of  the  freight  wA  order-        (A)  Bergttram  v,  MSt,  S  Etp.- 

cd  to  be  deducted  as  betweea  the  N.P.CatHkSfi. 
•wncr  ud  freighter.     Tbe^Aes 
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owners  did  not  insist  upon  any  deduction  u  contrTbur 
tion  to  the  salvage,  but  put  their  defence  on  another 
ground,  which  they  failed  to  estaUish.  In  another  case, 
a  mariner,  who  had  been  hired  for  a  voyage  from  Nnv- 
caatle  to  London  and  back,  at  a  certain  sum,  and  was 
captured  on  board  two  days  after  the  ship's  departure, 
dnd  taken  out  and  sent  to  France^  instituted  a  suit  in 
the  Court  of  Admiralty  for  wages  ;  the  ship  had  bees 
xetaked,  carried  to  the  pkce  of  destmation  and  perform- 
ed her  voyage  j  the  ownw  however  had  been  obliged  ts " 
hire  another  person  at  London  to  return  to  Newccatle 
■with  the  ship,  Jn  theplaee  of  the  plaintiff.  Under  these 
circumstances  the  learned  Judge  of  that  Court  held, 
that  the  plaintiff' was  not  entitled  to  ttny  thing;  but  it 
seems  from  the  language  of  the  repo^  that  if  the  plain- 
tiff'had  remafaied  on  bou-d,  bis  interest  woutd  fiave  ' 
be^  thought  to  hftv«  revived  upon  the  recapture  (i).  ^1} 
(i)  The  FrfiBBD*.  Hell,  4  Rob.  A,  H.  143. 

'  (1)  This  case  in  Robinson's  Reports  seenu  contradicted  as 
f0  the  gaierai  principle  by  the  case  of  Bergstrom  v.  Mill%  3  Esp. 
N.  P.  Cas.  SG.,  which  was  approved  by  the  Coort  io  Beale  v.  ^ 
ThompBon,  4  East.  Rep.,  5C0.  and  was  denied  mt  mariner't 
shipping  forrr»iilhly  loaga  in  the  following  case.  The  plaintiff 
was  a  mariner  shipped  for  moatkhf  wage$  on  board  the  ship 
Ariadne,  on  a  voyage  from  Boston  to  Charleston,  S.  C  and 
ibence  to  London,  and  thence  to  her  port  of  discharge  in  the 
United  States.  The  ship  sailed  to  Charleston  in  ballast,  took 
in  a  cargo  on  freight,  and  on  her  passage  to  London  was  taken 
by  a  French  privateer,  carried  in  and  after  a  detention  of  eight 
months  released.  The  diip  then  tailed  for  Londmn,  and  there 
delivered  lier  cargo  and  received  full  frei^t  money.  The  plain- 
tiff at  the  time  of  capture  was  takfen  out  of  the  ship,  carried  as 
ft  prisoner  to  France,  and  after  two  months  was  releasedj  mi 
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In-  a  case  tried  before  the  Ufe  'Jjird  fietttf«Ht  the  ixAw 
t^  of  a  vessel,  which  had  bees  seized  imd  vcstoredf 
claimed  his  wages  for  the  period  of  detention,  although, 
during  that  time  be  had  been  separated  from  her ;  sh^ 
having  afterwards  earned  her  freight.  The  wages  for 
the  voyage  exclusive  of  that  peiiod,  were  p^d 
without  dispute  ;  and  the  defendant  is  reported  [447] 
to  have  acquiesced  under  a  verdict  given  against 
him  for  the  further  sum,  by  reason  of  a  strong  opinion 
expressed  by  his  Lordship  at  the  trial  in  favor  of  the 
daim  (i).  (2)  -  ,         . 

(Jb)  I'rattv.  CjiflcHeA'tti  WwtfxB ii. Jimiajfft, i E«rt.43. 

M  soon. as  heowld,  took  pawag*  forBoatoa  where  -  he  arrived 
in  about  two  BODtfas  mftet  hit  release.  Tb«  court  lvaK»f^i»< 
ion  that  the  plaioliff  was  entitled  to  rocover  hja  wageau^iede 
lime  cf  hi*  arrbml  m  Batfoa,  be  not  hariag^aaned  aaj  in  the  - 
meaatime  in  any  other  emplDyment  They  c«iuideKd  Utat 
captore  did  not  extinguish  the  contract  for  wages,  mdess.foJr 
lowed  by  coademnation.  That  the  case  in  4  Bobtnson's  Ra- 
ports,  143..  The  Friends  was  distinguitbaUe,  as  the  seaman 
thete  was  hired  bg  de  nui.  Brooke  v.  Doit  &  another)  2  Mass. 
Term  Rep.  39.  ■ 

'  (2)  In  Hart  t.  Ship  Little  John,  1  Peters.  Adm.  Rep.  ]  1 5.,  an 
American  Ship  delivered  her  cargo  at  Liverpool,  and  on  her  re- 
turn to  the  United  States,  ffss  captured  by  a  French  privateer, 
and  afterwardi  recaptured  by  an  £oglish  Frigate  and  restored 
oo  payment  of  salvage,  and  completed  her  voyage.  The  libel- 
lant,  a  mariner,  having  been  talcen  out  of  the  ship,  was  carried 
to  France  and  there  released.  Judge  Peters  decreed  him  full 
wages  fojt  the  whole  voyage  of  the  ship,  dedilcting  a  propor^on  ' 
frf  salvage.  The  same  learned  Judge  decided  in  the  same  way 
the  case  of  Howland  t.  Brig  Lavinia,  1  Peters.  Adm.  Rep.  123. 
And  he  distiflguiihes  th*  case  of  a  neatral  ^amau  irom  that  of 
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Tbt  ground  of  decision  ib  ^is  case,  -wba  tvSi^  iin- 
caes«d  tmd  considered,  on  the  occastcm  of  the  secure 


a  belligerent  aeaiiMii,  wbieh  i*u  the  case  of  The.  F^iendsi  4 
Bob.  Adv.  Rep.  143.  * 

In  (wottier  recent  case;  where  a  mariner  had  be^  taken  from 
a  captured  ship,  and  the  ship  was  sent  to  Cumana  and  there  re- 
.  leased;  and  afterwords  performed  her  voyage,  the  same  Jndge 
decreed  wages  to  him  for  the  whole  voyage,  deducting  what- 
ever the  wages  he  had  earned  after  the  separation.  On  ^peal 
the  Circuit  Court  afiiimed  the  decree.  Singsirom  r.  Schooner 
Hazard,  2  Peters.  Adm.  Hep.  384. 

Bat  where  in  such  a  case  the  seaman  might  after  his  release 
bar*  rejoined  the  ship,  wages  were  decreed  onriy  to  the  tint 
wiiea  he  mi^it  hare  so  rejoiiied  her.  Sonlman  r.  Brig  Eha- 
beth,  1  Feten.  Adm.  Kep.  128. 

And  oBtiiKmtMjfia  docs  not  deieat  the  chum  tot  wagn  Ar  • 
fbmor  pact  of  the  voyage  in  which  freight  has  been  earand. 
id.  ibid. 

In  caaes  of  capture  aesmeb  are  bound  to  remain  Trith  the  lUj^ 
nntil  a  first  adjudication  is  had,  but  not  longer,  even  tfaengh 
an  appeal  bo  entered:  A  voldAtary  abandoniDeM«f  Aeir  Attf 
in  this  respect  amounts  to  deietticm  and  farfcitore  ofwagtt. 
But  if  prevented  by  the  cApUtn  from  remaining  m  board,  or  if 
tbey  are  without  the  means  of  subsistence,  or  are  diicfaarged  by 
the  master,  they  are  not  obargeable  with  any  de&nU.  IWty 
are  entitled  to  wages  duriag.itMtioKthey  remain  with  theahifh 
and  the  nnuter  is  bound  to  fnnush  tbem  with  wbMrtence.  id.  ibid, 

Wliere  a  ship  it  abandooed  at  aea  as  a  wreck,  do  frei^t  ia 
cafnod  and  of  course  no  wages  due.  Tiie  abandoomeDt  pro- 
duces a  disNlution  of  the  contract,  and  the  nuriBera  an  dia^ 
chained  from  the  ship.  If  tlwy  save  any  thing  tb^  *■— r-rt 
entitled  to  a  compensatien  at  salvors.  Dtmaett  v.  Tombageiv  S 
John.  Rep;  1 J4.  Mason  v.  Ship  Blaireat^  2  Crancb.  Bt^  340u 
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ml  dctmfiNi  of  sevend  Brituh  Mfg  m  Suatta,  bjr  the 
late  Emp«i>r.i'<i|[/,  in  the  year  180a  _  I  dlude  to  dw 
«tte  lOf  JSm&  v.  r&MR^aa,  which  has  been  Utcidentalljr 
VCBtMDcd  ibcfbie.  Bealt  an  Ea^Hahman^  was  blfed  to 
ttive  M'a  aauaxn  to  «  BfMth  tkafi  calUd  the  Acqtuien^ 
^ntn(  TkomftoMwaaawaer^  at  motttAjEyi  wagw  for  « 
vaj^ge  f  rOB  ifiuiV  to  Betertiar^k,  and  from  thence  to 
iamJaat  aDd'signed  articles  in  die*  umsal  form.  The 
■hip  vent  outto/Vtn'A^r^iinbaflatttol^Dgacai'goto 
ianJant  and  the  freight  va9  to  be  -paid  by  the  ton,  - 
On  the,;J^  o£  Ji/ovemier  1800,  which  was  aoon  after 
tUt  TBasd  an-ived  at  Petertburgh,  the  EinpeixM-  com^ 
auBided  an  «inbvgo  to  be  laid  on  all  English  ships  in 
the  potts -of  tu9  (empire,  until  a  suf^sed  convention  re- 
'])mg*o^f'¥^aoAQi  Malta  should  be  fulfilled.  To 
wlfcne  dua  order,  guvds  were  stationed  along  the 
,jbore  to  parent  the,  crews  |rom  quitting  their  ships. 
pn'tlv-faxA  of  the  «aine  moDth,  they  were  taken  &oai 
dieir  >sl)ipa  4^  a  Swuitn  guard ;  sudi  of  the  seaman  as 
.mWBJwflgwBlB  of  edMU*  countries  were  liberated  at  .the 
.WMHWM  ^  their- Cqpwih  f  but  the  £rifi«A  mas- 
•JMb  «bA  nanaara-were  marched  in  parties  'wi-  {_  448  ] 
4»lfaeaBM>k*  of  liie  «ouMty,  -and  treated  as 
i.p«iaMM«  of 'Wavt  ..A«(»v«itieiLheetiletoGr«t/Ari&iJil 
'•^ras  ferasod  betorecn  Rutnoi  ■Swoden^  and  Denmari,  tifiA 
'iM'enbavgo-wM  imposed  in  this  sountry  on  th«  vessclB 
.<«i4lMM« 'BUicma.  Upaathe  death  of  /^ou/,  and  the  suc- 
-eUMOU'af 'AcpnssBt'BniperOT  Mexandef^  petce  waa 
Ye-efttflbttshtd,  and  -the  «Mps  -diat  had  beca  detaiacd  on 
tntth  «id«fl  were  ibBttiaSj''' restored.  This  reatitntion 
ttfok'pkde  b  Rmtia  at  fte  end'of  .^tt^  1801.  Jiea/r 
'Mid,  the  Ret  of  the  trew,  w-^mbatfcerf  on  board  the 
'  jfcyiti/oB,  without  entering  into  any  new  attkUs  with 
■  ■    W  3     ' 


vGoogIc 


114  'PABT  IV.    CBAF.  irt.' 

llw  nu^ery  amd  returaad  to  -iiBtiiion  mthlbe  aUpv  wUtb 
brought  bcr  cargo  and  earoed  her  fnig^  Tkemftan, 
the  owner,-  paid  the  wages  at  theTirte  mcntigBcd  in,  Uk 
ttrtidw,  exclusive  of  the  time  of  tdie  §hip*a  -deUatiDD  ; 
and  3e4Jir  bnugbt  his  action  to  recover  his  wa^  for 
thu  timo'  In  siqiport  of  the-claim  it  Waa-  ctmtcnded, 
that  this  eonifaKt  of  the  Sasaian  government^  pftrtook 
moEB  of  the  Ddtoreof  an  embargo  than  of  a  eapt«H«, 
and  that  censideriag  it  as  an  embargo,  the  original'  con- 
.  tract  for .  wages  ai^iiMcd,  as  faad  been  decided  in  the 
case  of  a  contract  of  affi-cightntent  (/).  And  that  the 
mariner's  abaeoce  from  the  ship  imdcr  these  circum- 
stances, did  not  occasion  a  forfeiture  b^  the  opemtian 
ef  those  clauses  of  the  articles,  which  provide  for  the 

continuance  of  the  seamen  on  board  Uteir  9!^ 
[  440  }  because,  it  was  involuntary  on  hi»  pact.    On  the 

other  hand,  it  was  insisted,  dtat  this  waa.a  caae 
of  hostile  seizure  and  temporary  c^ture,  which  put  «i 
end  to  the  orighial  contract,  and  left  the  marinex  ft  n|^ 
proportionate  ooly-to  the  services  that  be  .hwi  iT**wPf 
performed.  And  further,  that  if  it  were  to  be  cowad- 
artd  only  as  an  embargo,  yet  as  the  seaman  faad  not 
during  the  periodof  it,  done  any  duty  on  board  de 
ship,  or  for  the  benefit  of  the  own»s,  he  was  not.  enti- 
tled to  any  payment;  and  it  was  ui^d,  that  if  dw 
force  of  the  Russian  govemdient  fuT«iahcd  asi  excoae 
to  the  mariner  on  the  one  hand,  for  not  perfonoing  his 
c<Auract  by  continuing  chi  board  the  ship,  so  on  the  oth- 
er hand  it  oug^t  to  exempt  the  owum  from  pliyiag  (m 
what  he  had  not  received.  -The  learned  Judges  of  ^ 
Court  of  Common  /%tu,  were  divided  m  opinion  aa  ta 
the  character  to  be  attributed  to  these  acts  of  the  Rus" 

(I)  See  before,  part  3.  ck  11.  mcL  4 
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•nmm  famenauott,  iq>oa-  wfaicli  the  AcCenkintftioo  Af  ilw 
questiott  betweptt  the  pntiu  wm  tlMUgfat  primpaUy  to 
depcnd'(f*).  The  value  mwbraugfaA  bcforcLtke  Cotot 
of  iSng'a  £mcA-^y  writ  of  earoiv  and  after  ooiwidentr 
rion,- 1^ .  jad|^ent  of  >th«C«urt  vu  jlcUTened.  by. Lord 
£litnionug-/i.  In  favour  of  ttbe  dum  o£  j8eo/i;  the  towi- 
Bcr;  It  » impossitie  to  give  th«  full  effect  a£  the  veiy 
leaned  jadgctaeiH  pninounced  by  the  Chief  Justice  in 
an  abstno,  nor  does  the  ploaWdiis  treatise  ailow'meta 
IraiBciibe  the  whole,  I  must  therefore  rc£er  die  . 
itfadar,  who  is  desironsiof  full  informatitni,  to  [450} 
the  n^rt  (s),  and  oDOtcu  i«yself  wdth  «««tisg, 
'Am  dw  Court  ihonght  it  imeaceaaaiy  to  decide  in  ik» 
case,  whether  or  no  the  dissolutioD  of  costracts  for 
Awlg^  and  wages,  is  tiw  necessaty  effect  of-  perfect  and 
complete  culture,  where  the  right  of  ths  origiiial  pro- 
prietor is  JKit  revested  by  subsequent  recapture,  qcnt  re- 
'ODgtiized  as  continoing  in  force  1^  any  judgment  or 
authoritative  act  of  restitution  on  the  part  of  the  c^itufv 
log  natiaD  f  coaaidering  this  as  a  case  of  hostile  seizure, 
•rith  a  view  to  measures  of  retaliation,  if  they  diaald 
Intimately  be  thought  just  and  necessaty,  but  of  subse- 
^ueot  reatitutien  and  abandcmment  of  the  ngbt  of  scds- 
tire,  on  the  port  of  the  power  t^  which  the  seizure  had 
been  nade  j  and  observing  that  there  was  ao  case 
nAwre  pyoperty  so  dealt  widi  had  been  considered  as 
'  captured,  or  tjie  contract  for  frei^t  or  wages  dissolved: 
and  holing  therefore  that  the  plaiidiff's  claim  was  not 
defeated  on  die  su^iosed  groond  of  a  disacdudon  of  the 
contracts  The  Court  also  thou^t,  that  the  seaman  ha^ 
not  IB  this  case  ftxfeited  his  wages  under  any  of  the 

(in)  iteo&s.  T/mu^ttn,  3  Boa.        (n)  fiea^ev.  nBmptim,4  tfM. 
*PuU.«Oa.  M6. 
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bM  dMtf  dn  ram  wn 

'I'    |V     r      ■'i     ^1       -■ 
aft-dwalnaceaf  «7  frcih  coaaact  om  ifae 

Aa  he  Md  Ae  MibatB  ikM  aiood  B  thiir  tv^^Ml  rdn- 


"OTridewJ  as  bariag  coasnaod  Md  baa  is  fine 
"  fill*  the  tiae  of  ^wcotag  tbe  ndclc^  ^  to  aad  at 
■*^  period  of  dwahli^aniTal  at  bet- part  of  £idiir|^ 
"and  ifae  fad  tenahiaiiaa  af  faertujagi.  Aroet  w4 
''  tfatt  tnc  piaiMB  waa  to  bs  coaniaefad  w  catiQad  !• 


JthasboM  ofaacrreddMlA^  the  fi'inir  il  lb 
aa«e  Jaat  ^woted^  ma  «■  fn^ttdbaa*;  ^  actiaa  ma 
daobnmsbt  bjr  a  taatmt»f  beh»giag  w  ■lodiet  ihip, 
Uder  ciraadMmees  the  aanfem  aH  »^>ectB  feKcept « 
to  bia  nalicnad  chto>attn-)  be  btitg  »  Jhn^tter.  la  lU 
•cdAa  ftlM>  ibfe  dtidaisa  of  Oe  Coon  waa  file  tame  (*). 

Btt&mAt^  as  to  AntJ^^f^i^  «r  Wsgeft. 

A.  Dcscftite  from'  the  ship  k  hdd  to  be  a  fotfRtltt 
tt   die    trago     prfcviooaly    eftned    ia    ^    ttiijt'naw 
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dfterf  jiwiliie  Inr,  ths  lugMMium  of  iMm  l4t»} 
CMUdvy  ID  Ae  ni^i  oC  £hv  H^UBoa  sftr  T^tf 
**  far  t^  praTw^jwn  of.BeMiBn  dm-iriiig  of  MetdttMK*. 
**  thijp  abroad  in  parts  beyond  dK  xaa^  enacted 
*'  iTfaat  all  taeh  Mamen,  officen,  or  saUon,  who  shall 
**  desert  die  sfaapa  or  vesads,  vhereio  they  are  hired  to 
**  senfe  for  that  Tt^age,  shall  for  such  offeQce  forfeit  all 
"  such  wages,  as  shall  be  then  due  to  hun  ordiem."  (f}. 
■By  tibe  subsequent  natote,  whkh  I  have  to  oAes  quoted, 
if  4'BKunan  shall  desert,  «*  refuse  to  proceed  on  the 
voyage  on  board  any  ship  bound  to  puts  beyond  the 
•easr  or  shall  desert  from  the  ship,  to  wMch  he  belongs, 
«»  jhwtf  bttfend  M#  Mot,  afiet,  be  shall' have  upied 
Jha  coMvact^  he  AmU  ftnfeit  to  the  owners  the  wagM 
due  to  faiiii,  ac  ike  time  of  his  dMMling  'or  refiuing  to 
fPDCeed  OD  Ae  roftgs  (r). ' 

f>}  SMonthiihAjMtttfdcMr-  Ordinanccfiv. &  tit f.   BuMal- 

tioo,  (Mjn.  (£  HWiy.  wt.  61.  «f  cbn,  an.  3. 
the  Saiue-Krmu,  ut.  43.     MeBuy,        <q)  11  &  13  Ri^  3.  e.  1. 1.  17. 
llMdl  3.  tivqh  3-  SM*.  la    Fttmtk       ^r)  »  Cto.  t  a  36.  t.  a 

( 1 )  But  every  quitting  «f  the  ship  is  net  dBUrtion  }  if  it  be  doncf 
tat  a  jostiftaMe  csase  the  nmrii>er  sball  have  fait  wi^et.  ^Vhere 
K.4iiphad  bean  taken  and  bitngfat  iato  port,  ani  the  veantn 
went  on  share,  and  wi  being  reqmed  to  go  on  board  agsiD,  laid 
that  Ihey  had  had  .no  Tietoals  Ibr  ^  day,  sod  enly  reqnerted 
to.staj  till  they  had  wwe;  and  being  leftea  shoea.  retorasd 
the  aen  mcmingf  anybe  ututar  then  reAued  lo  receive  tben. 
Lord  Eldon  was  of  ^tiaion  that  the  conduct  of  tbs  seamen  did'  - 
Bot  anKmnt  t»  desenion  :  that  Uieir  requen  was  reannable : 
that  they  had  ao  intention  of  abandoaiog  the  ibip,  vbA  that 
therefore  the  naster  Bhould  not  be  entitled  to  conbder  tfaeir  re- 
fust  to  go  oa  board  at  doertliu].  Stgaid  t.  Bobcrfs,  3  £Bp> 
K.P.Ctl. 
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Ix  ttic  ^Hcof  €xwtaa  mMmmt  kind  m  tie  Dtwmt. 
trm  a  wyyay  «r  r«B  •»  to:  pxt  a*  ^bJ  at  ftavftv  ^a^ 
ca>  cskch.  wan  vxa  iJw  «.uuaL.»  «rf  dK  susto-,  b« 
■rasas  ifac  pDsissv  cailus  (rf  CK  oaiiu^  4]iinicd  ifae 

S^'^t£.  h-.^-.c  V^i^':^  Vt -je  =ase  cf*5»iecst  SiJpiiViHt 
tie  ^a;'a-t  r*  "ir^^.  a  i.;:"?!.-^^  i^a:  ibe  p'a—-'  ?*>  ^f^  fa 
>  T'^T"!^  fr-i:;  Sc.-*;ki;l=i  lai  b^ck  »XiJ^  »od  ihii  by  toe  of  the 
*r*.i;V»  'it  ctf^'a  »»  itrre^  ■^jSw  *  peii2!:T  to  ^-ririz  buri 
tf»t  CTTw  w  5«w5-;a.  I>irn3  ibe  »wr*ze  ibe  cafiula  heat  ihe 
p'l^st JT if T»ral  (fset,  lad  dtiTsced  tai  W  ih*  Btu:>.'«i  of* 
e.'ioijrja  E^-x- bef'jt*  '.he  iin?t,  aad  tbf  p^aiatJjg  If=.r^  q:^- 
«fd  l)iF  fl:.:pL  LnH  K'mroB  wv  oT  opiorai  tfeK  UMK  tb«  htti 
Mflkrcne  ihe  pUintiffh**  mt  Ar^^rruA.  «mI  B^d.  "TVrcwt 
mip>ocal  dntie*  betweea  ntasacr  and  miiibL  Fraa  tfae  w^ 
*«A  ii  doe  obedteace  and  retpect ;  fn»  the  ■aarr  praKctioa 
and  ^md  tnaxmnM.  Dncnion  k  a  fatiemmK  at  wage*  ;  bat 
if  tbc  captain  coodncti  hioLvii'  in  toA  a  aaiv  m  pal*  tfae  laikr 
into  that  MtmtHW,  lltat  be  cannot  witboat  dama^  to  lui  per- 
■onal  ta&iv  cootinoe  id  hu  aenice,  hnmaa  aatnre  «peak>  ibo 
langoase  (hat  the  aerrant  kai  a  right  to  proride  foe  bi*  o<ni 
lafety.  I>eaenii»  miui  be  a  rolontai;  act  of  ibe  saxior,  and 
not  caused  by  any  act  of  the  captain.  And  in  tbe  prtseut  caat 
the  captain  hai  made  the  di&solutioa  of  the  contract  necemrj, 
andjiutifiable  on  tbe  part  of  ihe  plaintiSl  Limland  t.  Stephen^ 
3  Esp.  N.  P.  Cu.  269.  See  also  to  ibe  same  purpose,  Botle  t. 
Heigbtman,  5  East.  £ep.  1 45. 

And  wberc  a  sliip  was  cast  away  io  a  periloos  situatioi^  and 
wholly  incapable  of  pnrii'jing  the  voyage,  and  the  seamen  qiut- 
ted  tbe  ship  without  leave,  and  were  arrested  and  imprisoned. 
Judge  Peters  held  tbat  by  the  misfortune  the  voyage  was  brok- 
en up,  and  the  conduct  of  the  mariners  was  not  desertion  ;*  and 
discharged  them  from  imprisonmenL  Sims  *.  Mariners  of  th« 
Ship  Woodrop  Sims,  2  Peters.  Adm.  Rep.  393. 
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^hip  on  ^  <hty  aftor  her  ttftival  unhe  nsubmdWitlmt 
Tfutfia-iimrkmr-SmHier,  the  port  bein^  a»  fi£,  that 
ikc  vawd  coaU  bM  eator  iittmediuely ;  the  preaeqc 
itanad  }ud%e  ofrihe  Court  of-  Admiral^,  docreed  that 
the  mariQcra  had  forfeited  their  wages.  Tlie 
ah^  actually  eatercd  Ae  port  vitlua  a  veck  :  [  453  }" 
it  <Ud  not  ^pear  that  at  the  time  of  the  deur- 
tioo,  there  was  any  prospect  of  a  laatiag  iiDpedimeot  r 
and  the  learned  Judge,  without  determiQing  how  Img 
nariners  were  bound  to  wait  in  such  a  caae,  held,  thaC 
th^  coiild  not  be  entitled  tot  .their  disnuasal,  ^  tuU  after 
**  acme  time  of  jugt  expectatum  of  the  ronoval  of  tbc^ 
•>.  difficult"  (*)•     ' 

By  tfae  artidea  of  agreement  tuu^y  sigoeil  in  dnae 
■awn,  it  is  stipulated  that  the  mariner  shall  not  go  out 
•f  thesfaip  aa  bouxlany  other  veasel,  or  be  ou  shore  un^ 
4mt  any  pretence  whatever,  without  leare,  and  dot  'm 
de£uilt  he  shall  be  lisble  to  the  penalties  of  this  act  c£ 
parliament  (f)  :  but  diis  stiptJation  is  in«rely  referrable 
to  the  siBtate,  and  does  not  create  a  forfeiture  of  wage* 
)a  a  case  where  the  statute  has  not  inflicted  it ;  as  in 
die  case  of  leaving  the  ship  after  her  irriral  at  her  port 
•f  dischflige  in  this  country,  ahhough  before  she  is 
moored' (u).  This  caae  is  specifically  provided  for  by 
anodicr  section  of  the  same  statute  which,  reciting  that 
**  seamen  and  mariners  after  their  ship's  anival  at.Aeir 
"  unlivering  port  in  Great  Britmn  oftimes  leave  the 
**  ships  and  vessels,  before  they  are  unladen,  or  before 
*'  the  said  seamen  and  maiineis  are  dbcharged  by  the 
**  masters  or  commanders  of  such  ships  or  vcssds," 
enacts,  "  that  in  case  any  seaman  or  mariner,  not  en- 

(■)  TheFiAii.,£«Man,5IloIi.  {u) Pnntiiti!  v.  Frtt,  3Bos.  k. 
A.  B,  224.  PuU,  302- 

(0  4tfie«dix,  No.  T.  « 
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i4m*i'*wlmkkm^littf  h^m^hitmm  ht  mm  ^^ 


*^t^mf^miwmckti^mnmti,km  «r  tke^  ••  iMvk^ 

d— e «h«  d»dMWgf  MimMiLiltpbe  m  wihim,yw«i 
mactkalmodhcfaf  ■  as^na  agiMit  dw  aaaKr  tur 
bs  wigH,  at  Ae  aid  ^»VBf  it  fpf  lJ  thM  iIk 
tUf  aoder  tbosa 

'   dKCOHMMKlof 

ibi  ante,  «m1  «be  nMCer  iMbtod  apaa  U>  fi^  to  Bake 
liMdqdattiaa,  bat  diiaaccilllke  matt  to  prorc-dnt 
iMiludaatgnttia  Jinliwgt  ia  writiagi  4t  aaa  feU 
that  the  Jioy  a«g^  pranme  ihtt  the  pbiatif'  hnd  !««■ 
otmd  waA  adiadbacge;  das  bciB|rthe  ran  irf'miiari 
tyy  ia  iriikli  dw  mt^tkvcoa^tobcfnvxdhyAKfmt^ 
Trttt*"g  oa  the  fiBrfcitare,  as  die  laiiiiaenwia  ■vt  Aa 
caw  appc»cd  Bo  aArd  fauD  dv  mmms  of  dnins  a»^). 
Hie  UBC  statue  audMnaca  the  naMUn  or  vmmnr  «• 
dedact  froan  die  wegcs  doc  to  a  sumer  all  the  feaal* 
doB  aad  Aafeiluica  iacanad  by  die  act,  aad  ^  eoiv 
dieaiiaabodkio  be  tqit  for  thet  pi-paamD  fa  <ijwd 
by  Ac  auater  aad  tiro  or  niae -feiadpal  cfieHa  (x)  : 
and  hbubesheld  that  ttfae  auatcr  o^ait  nafaa  An 
(todoctim uidcu the  ibrfckaR  baa  -been  in^aliiil^y  iii 
^%ted  ai  a  book  u  tbe  alataa  dmcto  («). 

Widi  rM|>ect  to  ib^  of  Ae  baethcn  af  ane  liaiihi  it 
tons  and  upwards,  e3^lloyBd  ia  the  coatting  tra/le  ad 
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yiAft«ffwaHMt,tii|^rnifc.ar nfcaaa«k,pfDooca  Oo tii» 
iMwidcd  ^nywgi^  iic  tefiliM  to  <fae:oiwters-Jaff  tfifti»tgu 
duate()iaki«t^iB4une; -butt the  fdrieita^ibr  descrtioif 
•fienranii j^  and  bdbn  the  .TOptgemr  voyagia  .agned 
ufib,.et-  i^oa  vlucb  nricb  BUSp  diaD'  hivo  ]kDep«Ud,' 
sbidl  be  conflicted,  tad  the  catgs  of  Mufa  -dtip  tU&tnr- 
<t^<cr  before' tUf.dcamen'afaaU-.ltaTe  ft.di>dMWgeJain!tt'^' 
ing  from  lite  aiuuter,'8ic^Jb-ad7  of  ww  mmti** '.  »»ga»  ■ 
to  ltfi&  UM  of  G>wwn£*  .£SM^iia/ (ir).  .' . 

la  aii  catcB  a.oeanuaiy  vfio  vf^idfy  absmts  l^Budf  ■ 
from  the  vhip  vidiDiit.leai'^  fbrfeks  to  die  ase  o£  finEae 
«ric4  U9»jfinU,  tarn  tbya.^vf  for  ««clt'da^a  iJmoimb  (c). , 
Absmce  oec^uMoed  hy  the  .power  of  •  ftscigR  cmnbT, 
ia  which  the  ship  nay  haf^n  to  be,  without  Ray  ftmlli 
OD  the  put  of  the  9c«naB*  doe»  not  woric  aay  £>E&lt' 

In  the  coastinff  trade,  the  atatua  directs,  dixt  if  sae*- 
jMaax.  is  tared  by  the  voy»gif,  apd  the  period  of  the  vpy-, 
agp;  a|^re«d.apQn.exe*cds<H)e.4('Wf  HMwthfitbft    . 
fot^iitwe.oC  onenumdi^fl  pay  shall  be«ccotaa%i  C^M- 
ed.aibKfcimreof a'.Buia,of  ntODcy  bewcii^  tti»  - 
samegproptrtloa  aoitbfi.w^tHe  wages*  as  a  lunur.xtwtli 
shaflibear  to^^  whole  pttiod  of  the  vcqn^i  .and- :tlii*'-. 
tltoiarfeictmof  lwo4>ysp^^wUb»  ovmpiriedia^ 
same  BHDilei.     If  ,^- whole  period  of  the  vs^dge  ^oe* 
nM  eaoeed  «te  Iraar  .montli,  -  the  Caifaifairc   of  oao- 
numdi's  ^Kj  is  to-be  accDomed  a forfeiiure  o(  thewb(As 
wages  contracted  &r:  and  Ae  kite  aa  to  tb«  totUamf-t- 
oftwodAyapay,  if  d»  ve>^Se  .4oea  .not  Mnaed  two 
day.  «. 

in  31  Ga>.3.c:  39.  *«!t,3b4.  (d)  .Brale^  TluMptea,  4  Eitt. 

(t)  2  a».  a  c.  36.  «.  5.  fc  31  546. 

a^.  3.  *.  39.  *  *.  (0  31  Cm,  3.  c.  d». .. ». 
X.T 
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J  hotve  ifacadf- ^rataDMcd  dart  0*17  ■asdKKrriee 

hf  tkc  fiwfeoiac  <tf  vagcs  {j),  (1> 


(I)  TV  act  «r  Coozrew,  20.  JJy.  17*0.  A.  ?9.  {HI.  S.  U 
f]4.}  ttd.  2,  prorklM,  "tkMM  tbe  feat oTcTCry  ndcaKnc^ 
"ikctcfball  be  m  memianndaiB  ia  wmii^  aTAedsf  aidkoar 
"  no  «b>rti  focfa  wmsaa  er  nuniKriWboiball  wiUpM^  mb- 
■■  •cnt'c,  ibaU  render  tbemselra  on  bottid  Is  begM  the  TOpgs 
"  agreed  on.  And  if  any  soch  """Mt  or  nBrver  Aoll  Mg- 
"  feet  u>  render  bimKlf  00  board  tbe  «li^  or  -rami,  lor  vUdi 
**  be  bu  tbippcJ  at  the  time  leiitioBed  in  ncfc  Meawa^i^ 
"  and  if  ifae  nniter,  conmnnder,  or  ether  ofliccr  «f  Ae  Aip  or 
«■  teaicl,  iball,  on  tbe  day  <m  wbicfa  sech  Mglact  happmrJ, 
«  «ake  an  entry  in  tbe  Idg-book  of  Mcb  abip  «r  vcael  oftfas 
**  Bane  of  each  wamaa  or  mariiMr,  aad  Aall  itt  ^iw  aanwr 
•I  aale  tlie  time  that  be  n  neglected  to  ■mdA'  hinueirdter  tk* 
•■  ^e  appointed,  every  n>cb  leaiBin  or  ■aiiaer  shall  ferfcit  tat 
"  every  hour,  which  he  ahall  m  Aeglect  to  rrader  binueK  oAa 
'  *■  day's  pay  according  to  tbe  rale  of  wago  agreed  apoi^  lo  be 
"  dedacted  oat  of  bii  wa£c&  And  if  any  such  ■'""yn  or  »>- 
"  riner  shall  nholly  neglect  to  render  himself  oa  board  ^Mch 
"  ihip  or  vessel,  or  having  rendered  himself  on  board,  shall  a& 
"  lenvards  desert  and  escape,  so  that  the  ship  or  ressel  proceed 
"  lo  aea  withonl  him,  every  Mcfa  m 
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"  feit  and  psy  to  the  maaler,  oinwTt  «  consignee  of  lbs  said 
"  ship  or  Tewel,  a  sum  e<{iia1  to  that  nhich  slnll  have  been  paul 
"  to  blm  by  advance  at  the  time  of  stgrang  the  contract,  ov^r 
**  and  besides  Ifac  mm  «o  advanced. "  '  And  aect.  5.  provide^ 
"  that  if  any  aeamanormariner,  who  shalt  have  nubscribed  Mich 
"  coDtr^  as  is  berain'  before  described^  shall  absMit  hiaieff 
"  from  on  board  the  ship  or  vessel,  in  which  he  ahall  so  have 
"  shipped  without  leave'  of  tlie  master  or  officer  commandbg 
"  op  board,  and  the  male  or  other  officer  having  charge  of  tbb 
K  k>^  ahall  make  aa  entry  therein  of  the  name  of  sucb 
"  seamaa  on  0tK  day  on  which  be  shall  so  absent  himself,  and 
"  if  aucb  seaman  or  mariner  shall  return  to  his  duty  within  fcH"- 
**  ty  eig;lit  Mours,  such  seaman  or  mariner  shall  forfeit  three 
"  day's  pay  for  every  day,  which  he  ahall  so  absent  himself,  |« 
"  be  deducted  out  of  his  wages ;  but  if  any  seamam  or  otariuer 
"  shall  absent  himself  for  more  than  forty  eight  hours  at  aim 
*'  tiga^i  he  shall  forfeit  all  tha  wages  due  to'  him,  and  off  hii 
"  gffodi  and  ch^tteU  viluck  viere  on  board  the  taid  ihip  1^  vessel,  «r 
"  in  any  tUre  where  theji  may  have  been  lodged  at  the  time  qfkii 
"  desertion  to  the  ase  of  the  owners  of  the  ship  or  vessel,  and 
"  moreover  ahall  pay  to  him  or  them  all  damages,"  &c.  &c. — 
On  these  two  clauses  a  decision  has  been  recently  made  in 
MasHichnsetts.  The  mariner  after  having  shipped  did  not  ren- 
der himself  on  board,  and  the  ship  proceeded  to  sea  withouhhim. 
It  was  contended  that  both  clauses  were  in  pari  materiil  and 
merely  cumulatiye,  and  that  therefore  such  desertion  occasion- 
«d  a  forfeiture  of  all  the  goods  and  chattels  of  the  mariner  oa' 
board  the  ship.  But  the  court  held  that  the  first  section  appli- 
ed exclusively  to  absence  and  desertion  in  the  port  qfdepttrttuv  ( 
«nd  the  last  section  esclusively  lo  absence  and  desertion  in  the 
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txrsrm.  of  ibe  ".n^  m  ctj  tthe  fan.  Oxe!  t.  Hlllaf^  Eae^ 
Nc*«sJ»  T«™,  i  J.  C  A.  Dt  1  ^J^.  Mi6u 

T:k  eaorj  m  Uw  log-bnk  a£  tse  ahwTiOr  or  dMcrtJiM  ii  a> 
£>^<anb«.  If  m  abwocc  b  ^ncre^  k  mss  be  ain  la:^ 
^n^::zM  ^-^  or  cvAnrt  ieor  ;  ^uieg  tint  the  «ui»n  Itfi  liw 
iJ  y  B  or*  k:£oc3I  :  and  iw  par>>  evideacc  caa  be  admituil 
tb  prcTf  the  desenxKL  li  nnm  be  prond  bv  u  oiDy^  U  tb« 
t=ie  by  the  ff^per  occw.  Iflrt  T-  KsJuIL  Evex,  April 
T(r^&  J.  C,  AD.  IE'>t,Cor-I>ii».C-J.iodSttT»gJ.>lSS. 
So  ia  ^i^xK  T-  Brig  Mary.  I  Peun.  AAa.  Rep.  159,  JwJre 
IV.m  said,  that  be  arrays  coosiikrcd  tbe  enuy  in  the  log- 
lincc  eriikoce  of  tbe  fact  of  deaenkm,  h»i  mot  ct^utMBzt,  licti^ 
^ii-paue^j  maxm^j.  S.  P.  Whiooa  t.  Briz  Coommte.  id. 
160.  Jooe*  T.  Br.£  Pbceoix,  kL  301.  Tbompsoa  v.  Ship  Plula- 

Bat  even  if  ibc  ieUDao  hat  btwn  abwnt  bmr  than  fon; 
c^i:tit  bouts  aod  has  dnened,  the  foHeittue  of  his  w3^  b  rt- 
nuiira  by  lecritiog  him  again  on  boaid.  It  operates  as  a  ntetse. 
Whiuoa  T.  Srig  Commerre  aboie  cited.  TliU  seems  coasxiaiit 
friib  tbe  rale  of  the  commoa  lair,  that  where  a  WTrant  a  hired 
by  tbe  year  aod  deserts,  and  be  r^ranH  and  is  rccf-tred  by  hU 
Dtatter,  he  shall  be  entitled  to  bis  wag».  Ai  Lord  Hanl«itke 
•all),  "  it  is  always  esteemed  a  ditpensatioa  and  works  in  the 
Baton  of  a  retDitter."  CaSlehunLv.Syford,  I  Burr.  SetLCas.6J. 
This  IS  ibf  general  rale,  but  where  a  manner  has  neglected  10 
render  himself  on  board  at  the  time  appointed  according  to  the 
pTorisioos  of  sFCt.  8.  abore  footed,  tbe  receiTing  him  cki  beard 
is  not  «  release  of  Uk  penalty.     This  ia  aa  exception  fioiB.tt«a 
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charging  a  seunao  during  the  voyage,  vtll  oIool 
deprive  the  Bcaman  of  hia  vages  (i)<  (2) 

1.  7%s' *A^  ExxTu,  8 


TQiy  nature  of  that  section,  fur  otbem  ise  it  would  be  npgabny. 
MaloD*  T.  Brig  Mary,  above  cited. 

The  wage8  which  are  foTfeited  by  deteitioa,  are  the  wages 
irfaicb  are  already  earned  ;  bnt  the  waget  for  the  section  of  the 
Tcryage  anfiaisbed  are  not  included,  they  not  bemg  earoed  until 
ihe  ifaip  arriTes  at  her  port  of  delivery.  Whitton  t.  &ig  Cooir. 
meroe,  note  under  page  162. 

(2)  Thia  seema  to  be  nnifereally  recognized  as  the  marioe 
law.  But  aUbnugb  the  teamen  condoct  improperly,  yet  by  tba 
inariae  law,  their  offences  so  far  u  they  afiect  contracts  are 
pardMied  on  repentance,  compensation  or  oSer  of  amends  and 
retom  to  duty. — 'Tablic  policy  and  private  justiiM  as  it  is  fit 
duy  should,  here  more  tc^ther.  To  this  e£fect  are  ArL  25.  of 
lawBof  Wifibuy.,  >nd  ait-  13.  of  laws  ofOlenin,  Atkins  t.  riur- 
lOWs,  1  Peters.  Adm.  Rep.  244.  Whitton  t.  Brig  Commerce^ 
;i  Peters.  Adm.  Rep.  ISO.  in  case  of  dewrrion.  Thome  v.  White, 
id.  166.  in  case  of  an  onatib  and  battery  oi  the  master, — and 
black  V.  Ship  Louiriana.  id.  268.  in  case  ofgnm  neglect.  B«lf 
V.  Ship  Maria,  id.  186.  in  case  of  mtamnu  aid  Ttb<Uioii»tt<m- 
dud.'  Kx<ai  T.  Ship  Cyrus,  2  Peters.  Adm.  Rep.  407.  in  cass 
of  dito^edietux.  And  Judge  Davisi  in  a  recent  case  in  Maasa- 
cfausetta  where  the  libellanls  had  been  cormcted  of  an  "  endaa- 
mtrtomakea  revolt."  {I  U.  S.  L  100. ch.  e.»ecL  12.)  held  that 
a  promise  of  forgiTeness  of  the  master,  reat<»ed  the  mariners  to 
their  wa^ei. 
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f pbem lenteuW  l>y  B>cb  other  during  Xifc  v^ag^  yet  if  n^li- 
tfpp^,  bf  i>9l  imputable  to  them,  and  the  circiwnilBncea  of  the 
CAW  do  IKH  fix  the  presumption  of  ^nbefulemeiit  upon  any  oC 
ibe  cjew^  they  ought  not  to  coatribate.  Molloy  does  not  state 
llie.mie  ovtbis  subject  with  much  precision,  nor  is  be  of  much 
^lUborlty ;  but  he  rather  seems  to  place  it  on  the  ground  of 
fault  or  negligence  ;  and  even  the  limited  extent  to  which  he 
earrioi  it  in  this  instancy  has  been  recently  questioned  or  d^ 
aied  by  thk  court  ia  Thompson  t.  Collins,  (1  Kew  Hep.  347.) 
On  the  other  hand  the  mutnal  responsibility  of  seamen  has  beea 
carried  to  a  greater  extent  in  the  decrees  of  thcDistrict  Couit 
6F  PeonsylTania  ( 1  Peters.  Adm.  Rep.  243.)  and  farther,  I  tp- 
prebend,  than  in  atigr  of  the  marine  ordinances  annexed  to  tbs 
Reports  of  those  respectable  decisioM." 

In  Crammer  t.  Ship  Fair  American,  albded  to  in  the'  sbom 
ease,  Jiidge  Peters  held  that  where  emfaezalement  is  fixedos 
ftjme  of  the  crew ;  yet  alt  are  bound  to  contribute ;  and  that 
no  one  is  to  be  excused  from  this  general  contribution,  though 
absent  trom  the  ship,  and  not  in  a  sitoatitm  to  be  capable  of  as- 
sisting in  the  plunder.  See  also  — — ■  t.  Ship  Kensington,  1 
Peters.  Adm.  Sep.  339.  Knap  t.  Brig  Eliza  ant^Sarah.  id,20A 

Howerei  in  a  case  of  emhexzlement  whfre  it  cmUd  notheiu- 
tertamea  iy  iMlom  or  tciai  cammiatd,  Jodge  Davia  decided  that 
•II  the  seamen  were  liable  to  contribute  to  the  plunderage  iv 
br  ai  it  comprehended  property  of  tbe  owners,  but  not  of  ths 
master.  An  appeal  was  entered,  but  the  decision  was  finally 
•cquiesced  in.  Bradisb  v.  Ship  Friendship,  September,  A.  D. 
ISOl.  District  Court,  MasBachnsetts,  MSS. 

.It  feems  »li0  that  the  admiralty  courts  will  dedast  from  tb?. 
•eaman's  ii^es  all  contributions  for  casks  stove  by  negligence 
«»d  all  other  damages  sustained  by  their  misconduct-  Wiis<m 
V.  Belftdse,  1  Pcteis.  Adna.  Bep.  288.  Tbome  t.  While,  id. 
,:168.  But  the  owner  cannot  retain  the  wages  to  answer  con- 
■tio0t^4am»ffiB.  — "".T.  Skip  Wuhipjtoa  id,  319, 
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|an;  acid  tBooe,  m  v^ich  kit  ion^cvMrfdud;  I  pro- 
■(Mc  B  tfas  Ikic  ciuLum"  CD  ircal  of  ^^'—  ai^es  <]f  oibtaia- 

L.  AiCDrdis;  in  die  cfaacTrruka  Budev  a  frr^Kr 
pan  c£  t=K  IR3IISC  («%  tfcc  jariMiifiS<n  of  ne  Coan» 
a€  f  ^—  ^^^  LzT  czi  ia  diis  cue  be  exocoed  oaly  by 
■ah  ft^uiBi  the  p«SK« ;  bat  tbc  jurisdiaiiK  6i  tbc 
Com  of  Adminirr  ai^  be  cxercbed  by  |vooes&  sgikist 
dtt  »£ip>.  la  toil  CouJtaloDC  liicteforc  that  pnac^ 
of  ue  K^iiuHc  law,  wbidt  holds  the  ship  at  ^ccie  to 
bf  mb-Kt  ta  the  cium  of  wa^cs  earned  by  service  is  k, 
caa  be  carried  iotD  efiecx.  Toe  Court  of  Adninlly  was 
ori^tnaSy  oonsthuted  (br  the  arfjnfliritinn  nf  niMfi-mil 
disputes  aruin^Dpoa  the  high  sea,  and  wkhia  the  Juns< 
diction  of  the  Lord  Hig^  Admind,  vboae  tlepu^  the. 
Jud^  of  that  Court  formerly  was.  The  proeeedin^ 
therein,  being  acccndlog  to  tbe  course  of  the  Civil  Xj^t 
appear  to  have  been  very  nnpopuUr  in  ancieid  times  f 
and  two  statutes  were  made  in  the  r«igD  of  King  £kk- 
mrdthe  SecoTut,  upon  the  compUlot  of  the  Commons  of 

(o)  Part  2.  ct  iVecu  2S 
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Xa^idnd,  to  define- tfte  Umits  of  hs  jariAdiction  ;  t^  &e 
fint  of  Vbidi  it  ifl  "  accorded  and  aasefited,  that  the 
«  juJUkirals  and  their  deputies  shall  not  meddle  from 
**  henceforth  of  aAy  ddng  doOe  widtin  the  realm,  bat 
**  tmty  of  a  thmg  done  upon  the  sea,  aa  it  haA 
**  been  used  in  the  tinie  of  the  noble  prince  [  439 "] 
"  l^Hg  Edward  grand&ther  of  our  Lord  the  - 
**  King  that  now  is  :"  (*)  by  the  other,  "  It  is  deelU^^ 
**  orduned  and  eatabHahed,-  that  of  all  manner  of  «on- 
"  tracts,  pleu,  and  qaaireb,  and  all  othet-  iMngs,  tris- 
^-  tag  fridiin  ^M  bodies  of  coiUicleb,  as  veil  hy  land  m 
"  by  ^AttTy  and  alao  of  wreck  of  the  aea,  dte  AdmiralS 
**  Court  shall  have  no  manner  of  cognizance,  fow^^y 
**  nor  juriadiction"  (c).  Conridering  these  statate«.wiflt 
reference  to  the  present  snl^ect,  it  is  evident  ttist,  ifth* 
seaman's  claim  to  Wages  be  in  realty  founded  on  the 
performance  of  his  service  inthe  umgadon  of  a  sb^ 
(»t  the'high  sea,  Ac  Court  of  Adminlty  must  have 
cogniaface  of  the  claim  ;  and  on  the  other  hand  that,  if 
the  claim  be  in  reaHQr  founded  on  the  contract  made  for 
perfennaoca  of  aobh  service,  and  such  contract  be,  as  it 
usually  is,  made-  on  shore,  or  in  a  port  or  river,  within 
the  body  of  a  county,  the  Court  of  Admiralty  can'  have 
no  cogoizante  ivf^  it  In  dus  vinp  of  die  subject,  It  ia 
difficult  to  distinguish  the  case  of  die  master  from  ditt' 
of  the  persona  emjrioyed  under  his  eomnumd  ;  -die  na-'. 
cure  and  phce  ofthe  service,  and  the  pUc«(tf  die  hiring, 
are  in  both  cases  usually  the  same.  Kevctdieless  a  dis-* 
tincdtm  has  loagbccn  made  between  them,  and  is  noir  ' 
become  a  settled  rule  of  law.  In  pursuance  of  this  dia- 
ttniition  tfae  seunea  have  now  in  ordinary  cases  athree- 

(4)  13  Wch.  2.  at  1.  c.  5.    (c)  IVHch.  9.  c.  3. 
Y  3 
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£jU  RBC^^,  apis's  ine  iki^  tbe  evnen,  and 
[  4oO  }  tW  MAdS^r  j  Uk   mMUT,  vbetlKx  a{fokued  to 

tLuouc  «  Ag  coMnrncf  aicnt  (■/),  or  sBctwd- 
K(  n»  it  ia  liie  cxxinc  (f  ^  of  tbc  Tojrage,  can  oafy  sot 
(Ik  owihcn  pcnocaZr  in.  &  Coun  of  Coimmao  L.2W  (1}> 
Bus  Ai  b£  ^aezaiiy  Kccire»  tbc  firvig^  aod carajngs  oT 
ibc  »bip,  x=J  Biaj  pay  huatr'.f  oat  of  the  moisy  io  hk 
haatlk,  be  haa  aoc  ot'ica  occaaka  ibr  the  aid  of  a  Couit 
of  Jastic*  K>  ^^J^j'™  his  nj^u>  Tlic  suit  of  ifac  seamen 
a  tb<  C«un  of  Adiairahf  is  bupiesdj-  spok«n  of  as  an 
excepted  use  C/ >  and  ao  indulgence  granted  to  tbcm 
0a  ascouai  of  the  coaTraieiice  aod  adracagr  of  pio- 
^j^jing  in  a  Court,  za  which  aQ  maj'  joib  ia  cme  swt, 
iwi  [ttyinent  B>af  Ek  obtained  out  of  the  Talue  of  th^ 
■hip  i  and  of  the  presumptioo  that  they,  vho  contract 
viUi  the  master,  uHitract  widt  him  on  the  credit  of  the 
siiip :  whereas  the  master,  who  contracts  with  tbcown- 
•n,  is  presumed  to  trust  to  their  penonal  crcdit^^). 

IBtTittnl;  297- "»d  liny  r  /'.'o.f.  937.  7%c  FavdcritB,  Jk  Jemy, 

rr,  th^re  cIikL      fire  e.  Su-Ipvrt,  2  Biib.  .V.  R.  X2. 

or,  jMrOTOH-.  S>ak.  ±L     1  L<L  (/>  bitfae  «ucsciM(li>ttet«* 

tti}-D  J7&  12  Mod.  4U5.  Cuth.  iia  Ust  notes. 


<I)  S*  held  iffl  Momgamuy  w.  Ktarj,  1  DaU.  Bqi.  49.  Sm 
Cardnct  t.  Ship  Jersey,  as  to  what  man  will  be  pud  oM  of 
Rnnuoitt  and  surpldOMs  in  loe  Coarls  of  AHmiraliy,  1  Siasr 
Aim,  Bep.  223.  See  abo  as  to  dw  right  «f  tha  nnter  lo  se 
in  die  Admiralty,  2  Jtnmn,  Ci*.  aoMl  Adoi.  Law.  Oi. 

(2)  The  Coostitalioir  «f  (lie  Caited  States  baa  expfiesir  Me- 
gateA  to  the  Coarts  of  the  United  States,  *il  oaaaes  6f  lA^Hinl- 
ty  anil  Marrtime  junsdictMn.  Th«  act  of  Cmgress,  regoktisf 
Kcaiuen  in  the  merchants'  service,  provides  that  the  seamen  fflay 
wic  in   the  Admiralty  Court  for  their  wages.     Act,  20.  July, 
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■S.  "Wte  dear  moh  rf  Ac  aevetri  ih^iwoMB  ^y)  upon 
tilt*  »d|i«ct  is  that  if  tke  Urfngbe  CB-theuMsM 
leniu,  Vid  isMe  bjrwoitl,  or  hy  vritinff  mI^  [461  ]  ■ 
wtdtcMt  «Mil,  Ae  sesmen,  br  wr  oni;  or  mete  of 
tbMn;  atid  every  ottcer  Jficc^  ^e  master, 'nuiy  ah  m 
A« '  Cwtrt  -of'  Adnindty  ;  aad  maty  by  the  procMs  dP 
"Aat  Court  arrest  die  ship  as  a  security  fortheirdeiMaidi' 
or  cite  As  nnstcr  or  ovacji  pcr«rHM%  ta  aBswbr  to 
durw.' 

~-"ADd  tiie  aeama  ^^y  sue  &un  ast  oidy  fiw-tlw  ' 
Vagea  eiratd  in  the  codto:  of  b  royago,  fadt  for^bM* 
eaneA  ia  rigglag  and  fitting  out  a  ship  for  «  Toyvgc,  oa 
whicli  ffacy'  havt  njgmged  to  proceed,  if  the  6wami  da 
■»t  irfiberwaiiids  ihhik  proper  to  send  Hk  aln^  o«  (ke  i*> 
liHided  Toyage  (&),  And  it  seems  also  Atf  tixiy  DUy 
out  thcTE  far  the  WRgcB  coatraeted  to  ie  pvi  tb'  Aaai 
fiKr  aavigatiug  a.  khip  from  oae  pott  of  tltn  country  tv 
*B04tft-  (0-  <1)  And  if  a  stik  be  there  tnstibmd,  tJuit 
Omb*  an  ftoftxij  4eci4c  v^ietbar  a  pbre  >t  -vdikh  • 

(;}   As  to  the  S«AMKK,  after     Oraai,  1  Id.  S^m.  632.  B*1)c  33. 


tcucq,  .4Uami  v.   Marih,  3   Vent. 

181   Jjum.  8.  Mod.  379-  Bcni  v. 

Ami.-2  lA.  tojn.  1306.    The    . 

BoATSWAis,   firiF   p.  Ja?*'.   2        {»)  .*um.   1   Vent" 

Mn.««.    » i«rM*d  r  397.  «e    —f--      -.      -     . 

C^Mjiirxw^  IF>«b-  V.  Thteum,    gjfo-  KWeflOe,    Sj*  31  Geo.  3.  (. 


1790.  ch.  29.  fi  Vr.  S.  L  J3+.)  sect,  6."  The  rame  right  or 
priTlIage  is  granted  to  fisbermea  employed  in  the  fisheries  of 
tfaeUmted  StsMs.  Act,  Ifi.  Fefarvity,  179S.  cb.  6.  (3  U.  S* 

(1)  The  same  ptunt  is  decided  in  Ireland.  Pany  v.  Peggy, 
3  BrowD*!  Civil  and  Adtn.  I^aw,  AppevUx,  p.  533, 
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ibe  oHul  mat^hmt,  itaiiDg^  that,  be   ■wi  Iwii  wiiiii 

s.Ek 

tow  -'MM  wofcBynfifii.  u  ■ 
MOMS,  befcre  Ac  fanmg  of  ikc-c 
big  ^  cmMwrtolteia  wiittiig;dBttfaEOMiTtaf  iUarf- 
wltyh»dJiukiirtionmAec«»»<rf«wriatatx1i«u^)* 


ibe  csM  of  fcraigB  vo^'^n  (sX  **  tfa«iAidi.i«iuM« 
tnth  MD  sgreemcat  ia  the  en*  of  i 
plo7cil(a>dic  mnrinB  t™^  i*>%  < 

•ocb  ^irectacm,  b«  (faprired  oF  My  nuTw  iar;te  te* 
eavcry  of  wages  ag^st  any  ali^  die  xuntnv  ^  owi» 
en,  <n4uch  lie  might  then  lawfiilly  laabe  qbs  ail  .  The 
case  of  spedal  Bgreementa,  md  of  cootnuxs  mder  sell, 
reqaires  further  exptanation.  Tlie  ooakaet,  vkuemr 
be  its  form  or  nature,  always  lemMiia  oi  tbe  poaesaia* 
of  the  nuuter  or  owners ;  slat  statutes  ezppcssty  orLub 
that  where  it  becomei  necessary'to  inwihiii  lUi  i  lailiiMt 
ia  Court,  no  ohligatioii  ifaattibc  joa.  the  aewntn  .to,|m> 
4uce  it,  but  on  the  master  or  ,eviKib.9^t)|9  s^jh  ,4^ 
'tint  DO  seaman  «faall  fail  in  a«y.sui|  or  proci^:^^ 
the   recovery  of  wages  for  w«nt  of  the  productioii  <i 

(it)  Jlrvm  -D.  Btitn  U  Btheri,2  ;!  Ld.  R»yin,  1206,  incl  tlcMS^ 

Ld.  Rajin.  1247.  hutj'  'CMe,  8  Moi  '^9.  , 

aBorttriimatlierv.  Wiarttn,  (h)  i  Geo.  3.  c  36.  (.  1 

R«yni.  1453.  («)  31  Gn.  3.  c.  39-  % «          '. 

(w)  Jn«e.Por7»,M.T.*Aim.  ..      .      ■   i       ^   -■ 
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'm^y:.  |»AeBi>mniwnfar»of  ptoMirlii^iai  Afc  C^wH 

4»w  ntnti*  hbir!ttwiftMfaia>iw«  mwb  ;v<he  (-M^}* 
faqniiifcitofahg  wut iiWhatCoart  wdwmrirkA  . 
wJi|iotlUi*iJuMny;.'aBAthiiiefi>re<hewhj«8riM)tlBrt'dMi 
lanig)imwMi{K)K:8|MnaI-tBra>,  we  TinB.mtdm.  ly,-jia^ 
dots  not  ^pcBT.  upon  the  &oe  of  the  complMM^in'-fft* 
cndjtaga;  fautrnttst'ThenBde  byAe  <iWtid«ttB,  if  they 
Mwlmjiiuly«tt..iti.  AndlbcyaiasttiuikeillMinol^miDt, 
4nd  ^y^  ttt>tee,«f  ilie  Canti!ik>irMdncnrtMi  iW/  £»■ 
•iprpUlutitBj  ^c^ris  seaUnoe  ie  .ghKiL  'mnitt  Coim-^f 
AfUlrally:  iC;ibt^;sb9er'tfae  qkimo  tni^iiogfeftttQ.* 
jtidgBwpMiyottfthc  iawi«i,ip  .ibat  C«»wW  'tlMT  ^onwwk 
•ftsmnfer^MwL  t]Knwilves.-.«f  lUs  ol^iatwtbXf)^  if 
4ibc  «intniatiAR.'tfX7iee  be  mad*  i^iPik  t»iW  wde^B^ 
tJMM-diienngtfroni^tlw  geicntljrde»(^lair,lhe«eiVMe 
«ieneicaMKfteBlid«:a'a«ABtaK.'tx>:hia]iv«g«i ;  Iu»n0bt:.t9 
thMi  stHt  dcfMsd  npuB  ^  pcHiimMiNftttf  iJbl  Wfuli^ 
«(i  tmoB.  Theicoiunructibn  of  thie  inetrumtPtt  ia  wh^Jl 
tkoK  tontu  an  aanl«iacdy  n  a-prep^r  aui^tK  fw  thjp 
jaiiadidaoaof  tbo' Gouits' of'Conunoq.MVi  an^it  is 
.cieaT'bji-tiie'uanBtal  authorities  on  Aia  si^jsct,  notwffh- 
■tudagajoaiaing  dictununoii«CM«  (r).tofbec4BQntf^ 
liut  upoa  Jhe  suggeslaonof  such  .«  o«ntra«t  made  at 
land'  and  vudet  ■  seal^  auppoited  by  the  pFOper 
■nAdavka^  the' Coai<ls  at  IFrAtnianfter  iftt// wiH,[-4S4,) 
-jiMiiibitfdieCourt'of  Admiaaltyfromproceodiitgi  '  -  > 
la  a  suit  instituted  there.  -     ii  > 

4.  But  it  is  not  qtatc  clear,  whether  the  defaidanls 

0>)2  0««.3.£^31  G(v.3.ulut  dusto  be  tried  in  that  CiMit,  tw 

;«ftn«d  to.  cuinot  obt^n  >  piobibkion  after 

'(q)  Btigs^n  e.  iTmneff , 4 Burr,  aentenee.    FuBv.EatMia,Cam. 

3035.    K  a  party,  iriin  has  plead-  422. 

«d  a  mcKlus  to  a  suit  in  the  SpWtu-  {r)  tent  v.  Parrt,  J  U.  Sayai . 

al  Court  for  titbea,  luffar  the  no-  12U6, 
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IMI  Vwn  iwll  "ft  MIMWWM  Mh^ 
"fcttioH  t*  tkc  Cant  «f  AdBkll^,K«M 
''■■'■■ii'«iy»,«p—aiiMiwii«rf»^ 
•  fcrth«  « iMd  ;  MdAe  Gavtk 
(46S]«tbe   uwmJLMH  «f  I        ^ 


**  son- iprcial  ■greeaMMf  I7  «Udh  tihc  MMteAS  ••  W 
■*(»■  if  die  agm.miM  be  Kwlcf  Mdl,  ■»•■  t»he  am* 


"■baPbcftiMiiT:  awlnir«w^MtodW*kci»'* 
bdic  Kcoad  CMC  (u),  I7  Aee«ggesdai<3^'aHli« 

37ti-  TriB.  T.  11  C».  I.  tuOj  by  .fioiu     " 

(I)  Opf'CMIdailKrw,t^y.    «19:batU»a 
5  HiiL  IlMh;.  K.BL--Balk.3L    oT  ifce  '    ' 

&«An-(.  13Mi>(L3abiAiiotiNaie     BgnnMC 

C«)   i*^  *.  Srrfc,  C.  B.  ZuL  T.     Jer.  -*"-» 

7  Grt.  2.  Toy  "liortly  memioficd 
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Mfp^an  >r  diB  wMtiBgwr  r  fvwnuiKiBT'lhc  dcnAnrit  1m 

li«9  M-tte jnMlctiaa  of  Uw  Oo(itt'«fdlidniiHb^  iad 
ll^Mid  MriribitcdJB  tku  Coiot  bf  Ac  MMett<br«Wafa 

nAMi  Jnanltied  ■■;  ■»}*»■>  comuub,  4faat  .i£  an^-  or 
4^iBi*>of -tbe  sHHM&dvild  dtaynrt  AwKk  -w  ham  dicr 
*if  iwihifftht-^oywgejMrgo  os  faotwdair  4i<Us  Mi^*»< 

trrmmt  vdntsocmr,  wiihmil  leave  «f  the  iBMfcry  sufJr 
MMMniao'daMTtMgwiMflrwKdK  ih^ 'flbsuU.  fbsUt 
mi  loM-  aBfltta 'Mgn  4B^.p^  Aaa  4wiBnd  oiriag ;  anil 
«nn»d.tbitt<ihis.  aMittaat..^«w  w»ie  oo  Jud  ibithk 
VMHtrji.aMBCAMaiMiiWivtfodby  t)i«  panio$,  - 
writtM  ftWH(ii«kh<:.faad  oStrtdto  piOTc  de  [466] 
M^-rtKiBi  aaddiKMatof  ilwpreiiiiaw  iatlw 
Cowt  of  A^undty  h«&ire  dw  Judge  tfane^  yctducafae 
jHtlflBof  the  uid  Court  had  altogether  refused  ta 
iMweilic  8m6  pktaand  attcgarion.  .Upon  the  martkm 
iwApnikiWlVOB,  thfe  Chwf  luaticc  (Jjird  Sardwidu} 
aaidtdtM  MoM  tW  tnaiing  of  ihe  neir  atalMe  (oasntiw 
ad  $«.  9.  £.  a&.)  be  alw^v  underatoed  the  lav  w 
faft  wttled^ttam  aa  tlw.  Adouralt^  Court  proceed*  in  wfM, 
bt  o^uiaua'  wages  u]»o«  j«Kiti«ct«  made  stlaod^-whifh 
opMBPt  be  tjie:  pnqier  oogniwujoe  of  tbe  .marHime  jitris* 
diatiflii*  SMrdy  4i7  indnlgnaot,  apffidubitioB  would  always 
Im  yird  vtifiK  tha.cotMract  diQcr^d  &a^  i^e  cwo^qoa 
aHL.iiaiiid,cat>tiacaa  hecrec*  aoMtn  of  ahips  aitd  aeamear 
about  irages,  by  rcoaoa  of  some  special  terms  contaioed 
IB  it;  and  tiutt  in  this  ag^recment  di«re  seeaaed  to  be 
name  special  covenants',  as  for  exaoiple,  one  that  if  the 
mafiiKTS  should  enter  into  any  of  his  Majcs^'s  ships  of 
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JMrMLaiJi'ii^  of   ■jx.^i^ 


-AAr 


a  J  :rT  *c  Omhks  Law,  \»an^  IcB  ■&  it  «ai  heiarc; 

•  Hs^  sdl  EO  br  tkH  ruJ«.  Toe  ctbo- J jii,^  ccmsr- 
nd  a  ue  nm-  cp«»oa;  asd  >  pro&inkA  wis  gncRii. 

a  KJi  EBfldssxii  is  uk  Cbttrt  of  .Aitsucahr  b^  iriTM 
(3Bci<mri  ow  boajri  a  saip  ia  di:  serr^  of  the  I^ac 
ttti^  Cama»aK,  b  l^<a  ai  coasidaabbc  Lea^ck,  a&l 
akaod^  iikc  pLUUnaLos  of  i^  c^ccd,  vaiiix  -nxk  the 
SELECT)  Were  kincd,  arc  ace  sottdi,  k  maj  be  ccucOcd 
&»■  ihe  repoft  taai  the  deed  cowtained  «  da^bc^b^ 
wmdt  ii  was  sdjmiMnl,  that  ibe  scanca  sbcmld  aoi  fae 
cKsicd  ED  wa^<H^  Kojcsa  ibe  sfaip  sboaud  muni  boMc; 
but  (I  (bei  aoc  appear  whether  dib  ercsc  had  tatca  place 
or  wa.  Tbe  Court  ^raided  a  pratiliitian  upon  ihe  aor 
tfc*>rity  of  the  two  former  cas^s,  and  LsrJ  ALaujieid 
fcxj*.  K-xice  that  ilw  seal  s-as  not  the  ooh"  dtmmscfflcc, 
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ift  WMw  tnM'caBC'uiflinw  fifoRt  thC' <trwnMy  coDtnct' 

£»■' mariners*' wag«9  (y).  ■•  .  ■ 

e'lProfai  th>»  'V)«vr  of  the  dcchiOM'af  Ae- 
CtMrtB  at  IKrvMtfrurcrf  /hA^  if  Kppcan  dMt  »  [468>' 
prokiIlM6ii>  hfllB  not  ii»  anf  instance  been  actu^^ 
StaMMil  «4ibre  scoainicC'WaB-Tipcm^dK  onUsuy  neme,' 
ittetcl^battftubeitms  wads  by -deed;  bat  that- ic' each 
of  the  cases  the  Court  conflHlered  that  circumstance  idonS' 
tO'be-aBiifflciciit'groinidif^a  prc^ibkkin.  For  whidt 
UMi^Huoa^weMH  tebe,  tteitas  Aesuit'of  the  seamm 
iit<dK!-Ginat  of  Adfiut>silf  Was  atfintallcrwcd  only  as 
a^DiMMr- of -JMolgCM^  and^'conaidered  as  an'  excepted 
casO'not'propeTly'lMloiigiilg  to  (he  jurlsdktiGm'  of  that 
C0tut,'  the  «teep6«Mi  vas  conSned  to  the  case  ofbrfitiary- 
camnlca  Dovnutdfunderseal.  Porif'a  contract  iiiuler> 
s«al'  contain-  soch  vlauses  and  coTeaanta'only  as  ar« 
c«nibnH8Ueito  the  gWMTil'rules,  which  govtetn -  thv 
adtnisistnttioiiof.'justice'in.  the'  Court  of  Admiralty, 
Bother,  die^  actual  existence,'  sor*  the '  legal  eSeet  and" 
iKpoiM,  4f  thC'dced  ctdii  become  the  subject  oflitigatkm 
i&itlliM.Coiurt..  The  aeanen  are- not- bound  ttrm^tthe 
deed-the  foondatiota  of  their  clum,  ndier-bythe  gener^ 
cAarscr'of  proceedings- in  die  Court  of  Admiralty, 'or  by 
the.  statute;  and'as  it  can  never  betheir  interest  to  deny 
the  ezlseence^or  esecutioa  of  adeed  pkaded  by  the  dc 
f<eodant,icoMamitig' only  die  usual  terms,  upon  wUdi 
iJMr^Kiifa' would  HtK,  if  Hudi  a  deed  did  not  cxiHt:,the 
obj«mtO0't0the  ««de  of  trial  pursmd  in- thM  Court, 
and'to-the  Oflceasi^  of  two  witnesses  to  prove  Ae.  ezei 
cution  of  a  deed,  can^faardty  arise.     In  a-  caae  relattiig^ 

'Cs)   /fcnw  V.   yi^pier,  A  BuiT.    tieular    sumstion   b  thii    cub 
1944.    Thei«cg>d*(>r»uggettii>na-    could  not  be  found,  altbourh  s 

for  prbliibltions  are  ki  general  very    very  diligent  «ewcbi  WW  UMe  by 
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I     -Ae  perfomuuKe  of  hia  ragagemnit  (i);    And' 

[  471  ]  xctkws  m  the  Courts  of  CommoD  Law  ■are  ri>t> 

'   -Bmite(l'U>-tbe'«amcpenod(rfnryeam,'«ri<h>^ 


(1)  So  ttu  muler  u  liable  for  ni«niicT^  v'^ges,  altlioagh  they 
have  been  hired  by  the  owner.  Farrell  t.  M'Clea,  1  Dall.  Rep. 
993.  Qn  abandonnaent  of  a  ship  unJer  a  policy  of  insurance, 
the  owner,  and  not  the  insorer,  a  liable  ta  the  marinere  for  their 
wage*.  The  contract  between  tltem  is  not  distoWed.  Brot^ 
V.  Dorr,  i  Man.  Rep.  39. 

'  If  an  appientice  be  impreRsed  by  the  captain  of  a  >4an  of  war, 
and  the  captain  is  informed  that  he  i«  an  apprentice,  aad  re- 
futes to  discharge  him,  the  matter  of  the  appmttice  wUI'be 
enlitkd  in  luch  case  to  recOrerbis  wagci'fif<>mtbecaptun,'wba 
in  mch  caaes  acta  at  hu  own  peril.  Eadet  ▼.'  \«tiiepn,  5  Eat 
Sep.  39.  note, 

A  rccdpt  given  by  >the  marmen  fa  not  'Coactunre  ligaiiM 
Ua  daiin.  Fraod,  duress  ■iscoocepthm  'or  lutfake  in  either 
party,  are  open  to  inquiry.  If  in  the  aettlemeot  of  the  accont 
any  such  ingredients  appear,  or  any  impn^ier  practicB  in  ob- 
taining the  receipt  are  discorered,  the  whole  mattec  is  Mi^oiia- 
ble  into,  and  joatice  must  be  done,  notwithstanding  any  prima 
facie  evidence,  arising  on  the  face  of  such  receipts,  tending  M 
foreclose  invettigatioa.  Jackson  t.  White,  I  Peters.  Adm.  B^ 
170.    Whiteman  v.  Ship  Neptune,  id.  ISO. 

As  the  master  is  responsible  to  the  marioers  for  their  wages, 
he  has  been  held  an  incompetent  witness  in  libel  for  wages 
brought  against  the  ship.  Jones  v.  Brig  Phoenix,  1  Peien. 
Adm.  Rep.  201. ;  or  an  aclioti  against  the  owners,  id.  ibid. 
Atkins  V.  Burrows,  id.  2+4.  Maloiie  v.  Bell,  id.  139.     " 

Mariners  cannot  be  witnesses  for  each  othrr,  if  the  witnessand 
the  party  have  a  common  interest  in  [he  point  of  contest,  wif 
the  question  be  loss  of  the  ship,  embezzlement,  negligence,  or 
misfeasance,  equally  afiecting  the  whole  crew,  where  all  matt 
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■  lattc  provitow  (e),  ualen  they  are  founded  on  ^coa- 
tnct  ucdpr  Beal ;  if  they  are  founded  oo  audi  a  contract, 
the  atttiuidile  tioutaptim  do«»  not,  app^  to  them ;  but 

'.after  a  lapse  of  twenty  jmte  the  clum^irill  be  presumed 
to  have  been  Badsficd  without  «ny  proof  of  payment. 

In  suits  in  the  Courts  of  Common  Law,  the  form  of 
action  depends  upon  the  nature  of  the  contract :  if  the 
contract  be  under  seal,  and  delivered  as  a  deed,  an  ac- 
tion of  debt  or  covenant  must  be  brought ;  if  it  be  not 
under  seal  or  not  so  delivered,  an  action  of  debt  or  of 
assumpsit  (y^-  And  in  order  to  enable  the  plaintiff'  to 
£rame  his  declaration  correctly,  4  Judge  of  the  Court 
will  order  the  defendant  to  shew  the  articles  to  the 
attorney  for  the  phiatxS,  and,  if  necHsaiy,  to  give  him 
a  oopy  of  them. 

The  course  of  pleading  to  be  adopted  by  the  defendant 

•depends  upon  the  form  of  the  plaintiff's  declaratioa,  ac- 
cording to  die  general  rules  and  diatinctionB  respecting 
actions  of  debt,  covenant  and  assumpsit,  of  which  the 
eonsiderdtioo  does  not  properly  belong  to  a  treatise  on  a 
single  branch  of  the  law. 

(<■)  21  Jai.  1.  e.  16.  i.  3.  St  T  wid  (/)  dmmt  v.  Gtmheute,  cited 
4  Attn.  c.  16.  •-  19.  Wfore  p«rt  4.  cb.  1.  sect.  1.  p.  415' 


contribute  in  damages.  But  in  other  cases  they  may  be  ad- 
mitted aa  witaesses.  Per  Judge  Peters  in  Thompson  v.  Ship 
Philadelphia,  1  Peters.  Adm.  Rep.  2 1 0.  But  in  case  of  a  revolt 
they  were  admitted  by  Judge  Davis  in  r.  Ship  Eliu, 

cited  ante  p.  457.  note.  And  in  case  of  an  alleged  embesal^ 
meat,  the  Supreme  Court  of  New*  York,  held  that  as  tbey  were 
not  directly  interested  in  the  event  of  the  suit,  they  were  com- 
peleat  witneues.  Hoyt  r.  Wildfire,  3  John.  Bep.  jlS. 

TOE  Eyo. 
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FOUl  OF  A  BOTTOMRY  BONIV 

JVnOW  all  hen  hf  emt  pnMDt^  tint  I,  J,  B, 
commuder  tad  two>tbirdi  owner  of  the  iliip  ExtteTy  tor  mjr* 
•elf,  ud  C.  D.  remalniH  tUtd^wner  of  the  Mid  ililp,  am  Md 
sod  firm)/  iMtmdantof.  F.  iaHnoemlaumottwothouirnKd 
potmdt  kttfling,  fbr  the  parBBQt  of  wUdi  «dl  and  tral^  t» 
be  made  unto  the  »M  E~  x.  his  inin,  eiecnton,  admlniotia- 
ton,  or  auigni,  I  benby  bind  njadt,  my  hdra,  execiton  and 
adminbtraton,  flrmly  by  these  preiMta.  In  wUntti  whereof 
I  hare  hereaato  set  my  hand  and  teal^tiila  14th  daj  otDtatm- 
bef,  in  the  year  of  oar  Lord  1796.  . 

WHEREAS  the  aboTe  boand  J.  B.  hath  takes  vp  and  re. 
cdved  of  the  »aid  E.  F.  the  foil  and  jaat  su^  of  one  Ikmifand 
potmdt  sterling,  which  sum  is  to  ran  at  reipondaitia  on  th« 
block  and  freight  of  the  ship  Exeter,  whereof  the  said  ^.  B. 
is  now  muter,  from  the  port  or  road  of  Bombigf  on  •  Tojrags 
to  the  port  of  London^  baring  permistioB  to  touch,  stay  a^ 
and  proceed  to  all  ports  and  places  within  the  limits  of  dw 
Toyage,  at  the  rate  or  prendum  of  tmenty-five  per  cent.  (tS 
per  cent)  for  the  royage.  In  caniideradoD  whereof  nsoal 
risks  of  the  seas,  rivers,  enranies,  fires,  pintes,  &c.  are  to  ha 
on  account  of  the  said  E.  F.  And  for  the  further  mcnrify  of 
the  said  E.  F.  the  laid  J.  B.  doth  by  these  preaeatrmor^e 
and  assign  dtct  to  the  mwI  A.  F.  his  heirs,  execntois,  adaihi. 
istraton,  and  assigns,  the  said  ship  Exeter^  and  her  freight, 
together  with  alt  her  tackle,  apparel.  See.  And  It  Is  herebjr 
declared  that  the  sdd  sUp  Esettr  ud  her  freight  is  titns  aislgn. 
od  oTer  for  tiie  aeenrity  nf  the  respondentia  taken  up  by  the 
said  A'  B.  and  shall  he  delivered  to  no  other  aae  or  pnrposa 
whaterer,  antil  payment  of  this  bond  b  first  made,  with  the 
premium  that  may  becoBM  dao  tbermm. 
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NOW  THE  CONDITION  of  this  oblignlian  is  neb,  that 
IT  tba  aboTc  bound  A.  B.  bis  bcin,  executors,  or  Kdminiitn. 
tata,  shall  and  do  wi-Uxod  traly  pay,- or- cause  to  be  pftid  aiu 
to  ihe  said  E.  F,  or  to  his  attomies  in  Lattdon  legally  aDtlior- 
ized  to  receive  the  same,  their  executors,  adminbtrBlora,  or 
sisigrw,  the  full  and  jus^  sum  of  L.  1000.  tterting,  bang  tbe 
priocipAl  of  this  bond,  togiMlur  wiUi  the  premium  which  shall 
become  due  thereupon,  at  or  before  the  ezptratioa  of  Mmefji 
daya  after  the  safe  arriial  of  the  said  ship  Exeter  at  her  nmor. 
infs  in  the  river  TliameSf  or. In  ease  of  the  loss  of  tbesaid  ship 
Exeler,  such  an  areragc  as  by  custom  shall  (lara  become  d»e 
on  the  salf  age,  then  this  obligation  to  be  void  and  of  do  tHect, 
otherwise  tDiKHMla  io  full  foiFcapd  Tittne.  Bmiug  ngtud 
to  three  bonds  of  the  saine  tenor  and  dale,  the  one  of  which 
bdug  accomplished,  the  other  two  to  be  Toid  and  of  no  eflect: 

^  jft  B.  for  sdf  J  •     ..    „  , 

MdC-.  D.»     i     (.h^>- 

Signed,  sealed,  and  delivered;  where  >  ^  j, 
DO  stamped  paper  ts  to  be  had,  r  j  g' 
In  the  presence  of  ^    -*•      * 

*  III  tills  bond  t}ie  occasion  of  borro'ii'mg'  thf  inoncf  is  not  express- 
ed, but  the  money  was  in  reality  borrowed  to  refit  the  ship,  which  be- 
in|^  on  I  voys^  from  Jitn^alta  Ijmdon  was  obli^d  to  put  back  to 
Munia/  to  repair.  See  The  Exktir,  Whitfird,\  Rob.  A.  R.  176. 
The  occasion  therefore  of  l>ojTOH'ingf  tlie  mouey  gave  thelendcrtbe 
security  of  the  entire  interest  of  the.  al^ip.  But  thia  bond,  althov^  ex- 
pressed to  be  executed  by  tlie  muster  for  himself  and  tiie  other  part- 
OMTler,  would  not  bind  the  other  pait-oimer  porsonmllj,  unless  he  had 
by  a  previous  deed  authorized  the  master  to  execute  such  a  bond  for: 
LuD.     See  port  3.  ch.  I.  met.  2. 


FORM  OF  A  BOTTOMRY  BILL. 


To 


ALL  MEN  TO  WHOM  THESE  PRESENTS 
SHALL  COME.  I.  A.  B.  of  Bengaly  mariner,  part-owMr 
and  master  of  the  ship  called  the  Exeler,  of  the  burthen  of 
five  hundred  tons  and  upwards,  nowriding  at  anchor  In  Table^ 
Bt^  at  the  Cape  oJ.GiMtd  Hcpe,  tend  greeting : 

WHEREAS  I,  the  said  .<4.  B.  part-owner  and  muter  <rf 
the  aforesaid  ship-called  the  Exeter,  now  !a  prosecutioii  oCs 
voyage  from  Bengal  to  the  poK  of  London,  havag  pnt  mto 
Tabie-Bay  for  (he  purpose  ef  procuring  provisioit  anit  other. 
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Sftppties  hecessarjr  for  the  continmtion  and  peTTorMance  of  die' 
Voybge  afbres&icl,  sm  at  this  time  neces^tated  to  take  up  upon 
itiB  adrenture  of  the  said  ship  called  the  Sxrter,  the  sUin  of 
one  tSouam/l  pOKidi  sterling;  tnonies  of  Qnat  Britain,  for  setting 
the  said  ship  to  sea,  and  funiiahingfaer  with  provisions  andneceg- 
sarics  for  the  said  voyage,  which  sum  C  D.  of  the  Cape  cf  Qvod' 
Hope,  master  attendant,  hath  M  my  request  tent  tfnto  me,  and 
sapptied  mt;  with  at  the  rate  of  twehe  ktutdred  and  tiventypdunda 
Mertiag  for  the  said  one  thoMond  pound»,  being  at  the  rate  of 
one  hiatdted  and  itnenty-two  potmds  for  ererjr  hundred  potmds  wi- 
vatced  as  aforesaid,  duiing  the  voyage  of  the  said  ship  from* 
Table  Bay  to  London.  NOW  KNOW  YE,  that  I,  the  said  J. 
B.hy  these  prefents, 'do,  for  me,  my  executors,  and  Administra- 
tors, covenaot  and  grant  to  and  with  the  said  C  D.  that  ttie 
>a)d  ship  shall,  with  the  first  coav oy  that  shall  offer  for  England 
after  the  date  of  these  presentit  tai\  and  depart  for  the  port  of 
London,  there  to  finish  the  voyage  aforesaid.  Aod  I,  the  said 
A.  B.  in  consideration  of  the  sum  q{  one  Uu/taand  potmdt  Herl' 
ing  to  me  in  hand  paid  by  the  said  C.  B.  at  and  before  the 
sealing  and  deltrery  of  these  presents,  do  hereby  bind  myself, 
my  heirs,  executors  and  administrators,  my  goods  aild  chattels, 
and  particularly  tli«  said  ship,  the  tackle  and  apparel  of  the 
same,  and  also  the  freight  of  the  said  ship  which  is  or  shall  be- 
come due  for  the  aforesaid  voyage  from  Bengal  to  thepolt  of 
London,  to  pay  unto  the  said  C  D.  his  estcators,  administra- 
tors, or  assigns,  the  sum  of  iviehe  hundred  and  iioaity  poundt  of 
lawful  Brit^i  mot»y,  within  thirty  days  next  after  the  safe  ar- 
rivfl  of  the  said  ship  at  the  port  of  London  from  the  same  in-> 
tended  voyage. 

AND  I,  the  said  A.  B.  do,  for  me,  my  esecutorS)  and  ad- 
ministrators, covenaot  and  grant  to  and  with  the  said  C  D.  his 
executors  and  administrators,  by  these  presents,  that  ],  the  said 
A.  B,  at  the  time  of  sealing  and  delivering  of  these  presents,  am 
a  true  and  lawful  part-owner  and  master  of  Uie  said  ship,  and 
have  power  and  aathority  to  charge  and  engage  the  said  ship 
With  ber  freight  as  aforesald>  aod  that  the  said  ship,  with  hei 
freight,  shall  at  all  tiuies  after  the  said  voyage,  be  liable  and 
cliar^eable  for  the  payment  of  the  iM^  twelve  luadred  and tiaen- 
ty  pounds,  according  to  the.  true  intent  and  meaning  of  these  i 
presents. 

AND  lastly,  it  is  hereby  declared'  and  agreed  by  and  be- 
tween thciiaid  parties  to  these  presents,  that  in  cose  the  said 
ship  shall  be  lo^t,  miscany,  or  be  ca^t  away  before  lier  arrival 
at  the  said  poil  of  London  from  the  said  intended  voyage,  that 
A4 


ji-vGooglc 


APPLN"I>K.    NftUL 

Lj-tbe  nA  CD  I- 

a>jK,  iiiJ  U*  loM  liitrtby  bf  wb--.  t  bfime  zai  sciri^std  "-t 
ILr  -^^  CD.  h.i  csns'.'.-nt   uid  aOmJuiiratr-ri,   and  lut  :^.a 

UXK-J  on  thA  pan  anl  briiilf  of  the  nJ  J.  &  s^ij   be  t?  J. 
anji'  tLla~  btrtiu  cxtuiDttl  U>  the  cooirarr  i>:f:iritrL~!Ka:.s^ 

IN  WITNE-SS  >berrof().e  puuet  Iut«  k,"  r- 
clun^eably  tet  tbtii  haoii  miA  <e^.i  lo  k-q;  b'li-  oi 
Uits  teiKW  wmI  dale,  mk  of  «iucb  bctae  |jaid,  u^c 
oiiicn  to  bt!  null  u)d  tokL 

At  ll*  C*?e  y  fix-f  H-Pft  lis 
1 3ifa  dar  i>f  Aatji  Jaj .  m  IM  vcar 
of  our  Lnd  coc  th.^nad  snen 
bnodnd  and  ■lociT-anva. 

WiifttM,    JG.ti.  A.B.  (US.) 


THE  FORM  OF  A  rF^PONDENTLA  BOND  OS 
A  VUVAGE  TiJ  TllE  h.\ST  UvDlLbk 

JV^'C*■W  ALL  MTN  ^y  tht^  presents,  tha  we,  /j-«PWfr 
F^cTo^,  c'-oimJii  !<T  of  the  stiip  Ikhldert,  in  the  «tiTict  of  tfcc 
hijiioiiraijle  £..*.' -/'.Um  roiDp;uiy,  aiid  Prter  £>M^at  of  FjW!i*- 
iC-'^T,  are  ht!d  artd  firnilv  bound  to  J/nni  B*'t-  of  AfLrBrwiJ- 
«:rcrf,  Ij>..don,  tncichant.  rn  the  itom  or  pfnatlv  of  ff!tr»  kf- 
diiJ l^ur.Ji  uf  g-rnd  and  laivf'jl  montr  of  Great'Briimk,  «  be 
p^iid  to  liie  saiJ  Il^nsBi-tk,  ur  to  hii  certain  altDmev,  cxku~ 
tors,  adm^nL<tn>:(r$,  cr  assigns  ;  to  irbich  pajnient  wttl  anJ 
truly  to  be  ina;tc,  n-e  bind  ourselves,  jointly  and  sqwnbk, 
our  heirs,  execator^  and  3iJ;n;ni->tr3iors,  Krm)T  bv  these  pK- 
litjiM*.  Seali-J  with  our  sea!.*,  dated  thh/ourtkd^y  of  Mof,  ta 
ihe/nrfi-^ra  year  of  the  reijm  "f  our  Sorerei^ni  Lord  (iw-' 
I'.r  l^-rJ,  bv  the  grace  of  did,  of  the  united  kingdom  ofCmi 
Bii!::iii  anJ  Ir'liud  King,  di-fender  of  the  faith,  apd  in  iheytr 
oi'oiir  Lnrd  nne  thousand  eichl  liun<lrcd  and  one. 

WH LI;H,\S  the  abore-nanied //'tni  Bv.ul  ha^  on  the  ijof 
the  dote  above-t>ritt>;n,adTanccd  ood  lent  onto  the  nid  ^>m' 
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Ptter  Ftaron  and  Peier  Dougtas,  the  sum  of  men  Inmdred  and 
^^  pouada,  upon  the  .goods  aud  merchandizes  and  eflects  ladea 
and  to  be  laden  on  board  the  good  ship  or  vessel  called  tlie 
Behidere,  of  the  burthen  of  987  tons  or  thereabouts,  now  riiKng 
at  anchor  in  the  river  of  TTuunea,  outward-bound  to  ChiTia,  anS 
viheteof  James  Peicr  Fearon  is  comraander,  by  his  acceptancB 
of  a  bill  of  exchange  tu  tliat  amount  at  tbiir  nionthd  dat«  fw 
the  account  of  ilw.m  the  said  James  Peter  Fearoa  and  PeierDoug- 
hi  .  NOW  THE  CONDITION  of  this  obligaiion  is  such,  that 
if  the  said  ship  or  vessel  do  and  shall  with  all  convenient  speed 
proceed  and  sail  from  and  nut  of  the  said  river  of  ThamtM  an  a 
voyage  to  any  port  or  place,  ports  or  places  in  the  Eait  Indies, 
China,  Persia,  or  elsenvhere  beyond  the  Cape  of  Good  Hope,  und 
from  thence-  do  and  shall  sail,  return,  and  come  hack  into  the 
said  river  of  Thames  at  or  before  the  end  and  expire^n  of  thir- 
ty-six calendar  months,  to  be  accounted  from  the  day  of  the  date 
above  written,  and  there  to  end  her  said  intended  voyage  [the 
dangers  and  casualties  of  the  seaa  ejfcepted)  ;  and  it'  the  said 
James  Peter  Fearcn  and  Peier  Douglas,  or  either  of  tbenit  their 
or  either  of  their  heirs,  executors,  or  administrators,  do  ami 
shall,  within  l/drty  days  next  after  the  said  ship  or  vessel  shalt 
be  arrived  at  her  moorings  in  the  said  river  of  Thames  from  her 
said  intended  voyage,  or  at  or  upon  the  end  and  expiration  of 
the  said  thirty-six  calendar  month*,  to  be  aCGoonted  as  afore- 
aaid  (which  of  the  said  times  shall  first  and  next  happcnji  welt 
and  truly  pav  or  cause  to  be  paid  unto  the  said  ILms  Busk,  hi* 
executors,  administrators,  or  assigns,  \\«'S\i\\sMaoi  oaetkoiumd 
and  twenty  pounds  oi  lawful  money  of  Greai  Britain,  togethec 
with  thirteen  pounds  ten  shillings  of  like  money  per  calendar 
month  for  each  and  every  calendar  month,  and  so  proportion- 
ably  fur  a  greater  or  lesser  time  than  a  calendar  monCli,  for  all- 
mich  time  and  so  many  calendar  months  as  shall  be  elapsed  and 
run  ont  of  the  aaid  thirty-sii  calendar  months  over  and  abovu 
Iwenfy  calendar  months,  to  be  accounted  from  the  day  of  the 
date  above  written,  or  if  in  the  said  voyage,  and  within  thesaid 
thirty-til  calendar  months  to  be  accounted  afi  aforesaid,  an  utter 
loss  of  the  said  ship  or  vessel  by  fire,  enemies,  men  of  war,  or 
any  other  casualties  shall  unavoidably  happen,  and  the  aaid 
Jama  Peter  Feoron  and  Peter  Douglas,  their  heirs,  executors, 
or  administrators,  do  and  shall  within  six  calendar  months  next 
after  such  loss,  well  and  truly  account  for  (upon  oath  if  required) 
and  pay  jinto  the  said  Iltaa  Busk,  his  executors,  administraiara; 
or  assigns,  a  juGt  and  proportionable  average  on  all  the  goods 
and  eflecta  of  the  said  Janita  Peter  Feartm  carried  from  England 
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4::wi  -»_*;  y  lot%  '-tea  it^e  ib&vc  ■r:i*i»  fjb..ri::  ''.  to  be  Tt«l 


TEZ  rOEM  OF  AN  I\T;?.''V"NT  OF  IIYptjIIiECA- 
TION  01  5.U?  AND  C_Vii>va 

j\,NOW  a^l  to  wh^m  ttits  instncKot  •:(  bcoi  vjd  l<:l.'ot' 
i&VK'jiie  ri^k  ace  hiutaay  nay  cooie,  l:uj  to  lu  ycv  imn 
Uc  birth  <ii  oat  Lc*nl  Jesw  CLI;^t,  l^Ol,  oa  iIm;  >;Rilavof  tJi« 
^KiD'h  of  J<.xwl'■^,  in  ;b?  ci'.y  oi  Ltti<m,  in  my  cac-^  penonally 
sppewnl  J^-aymo  Mii::zoi(y,  capiain  o*  Uie  l-ptr-.d  ss'p  raUetl 
IlK  Grata^ux,  w.ioni  1  kir,^  lo  be  tne  r«3J  |Knoa  :  vA  fee 
ikcUicd  to  DM^  :h«  niiurv  in  the  pi«sence  of  iLe  r.tse-^tM  here- 
inafter mAkUoiM^'i,  tt.31  within  iue4iiy-f(fDr  boun  clWr  the  arri- 
r&i  m'  ill*  sijd  ^•.i.\i  at  L/m4os^  «r  any  oiber  por^  and  picriotu 
to  besinmaz  to  imke  any  deiivety  ol'  Uw  carsv  at  (lie  port  ■• 
fon-w:tl,  or  any  other  port,  tbal  be  tbe  capt&taot  nhoaiMevei 
c>^y  act  in  lieu  ot  tim,  or  in  caxe  «i  bis  sbscDcc,  or  peHixm 
Utt  duties  of  b;^  (aid  quality,  Utal)  or  «ill  pay  by  tbt>  bill  otf 
jifk,  >ea  extrtaoEe,  aikl  b-Jtlomry,  to  Francis  Maaoei  Cahert, 
pcoiesol  in  tbe  onler  of  Christ,  or  to  Lis  ofdeT,  the  mm  of 
^^273  \2t.  sifcriiog,  priD<::pal  and  premium  of  r.sk  and  M3 
txchangf!,  at  the  Ta»e  of  16  jKf  cral.  ibe  which  principi'  he  ac- 
linowlFilged  to  have  receired  here  of  the  &ltd  FroMCiS  Mamod 
Catrerl,  in  the  good  current  money  of  this  kingdom,  uniic:  tiis 
denomination  ol  true  and  legitimite  money  of  sea  exchasee  ami 
botiooiry,  on  ibe  bull,  keel,  and  appurtenaiKes  of  tbe  aioresaid 
fh^p.  and  thcreiTith  lo  sup^jly  the  wantsof  the  repairs,  caa'.kins, 
au-1  of  il:e  cargo  of  ihc  -lame,  on  nhich  he  baJ  ttieccively  io- 
»t''.ed  it  i  the  sail  Cc.'rCT*  taking  ujiou  hims<'ltj  and  in  coaaidw- 
aiionof  ibcarorrsaid  premium  of  ]  6  pticcht.  ^oluntaniy  asr^ 
for  and  feiiled  between  ibein,  toT<m  :ae :<t:a ri^k on  the  saiilhall, 
keel,  and  appurtcitanee^,  and  L'Srgo  of  the  said  .~Hp.  in  lit:r  ea- 
suing  Toyage,  which  iLe  .'»id  caj>lain  i;i  ahtiot  prtMeculing  from 
thi!^  port  of  Lisbon  lo  that  of  Limdan  ; — these  being  the  riit" 
which  ihe  aforesi-id  T  u.m-«  .l/Hncf.' (Vi/rert  lakes  on  himsflf, 
and  is  lo  run,  sutli  as  of  t(ii^  sea,  wind*,  fire,sltandins,andjliip- 
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ntectc,  dKtntesj  and  false  friends,  detentions  of  priaces,  and  rs^ 
priaals,  during  the  whole  of  the  Bald  voyage,  excepting  nCTer- 
llielen  those  of  barratry  of  the  master,  and  of  average  33  well 
partimlar  as  general,  the  which  are  expresaly  excluded  ;  the 
which  risk  shall  commence  to  run  from  the  bour  the  ship  shall 
heave  her  fir^  anchor  to  set  sail  from  this  port  to  that  of  jjoadcf, 
and  ahill  cease  in  ttventy-four  hours  after  having  come  to  vi 
anchor  :  and  for  the  ready  payment  of  the  aforesaid  sum,  b* 
fhe  captain  binds  hiniselfj  and  hU  etfects  in  general,  does  and 
funds,  both'  in  actual  possession  and  future,  and  by  special  mort- 
gage the  cargo,  freights  due,  ur  that  tuay  become  due  ;  and  hi 
case  of  failure  oC  the  prompt  payment  in  due  time,  he  bindi 
himself  under  this  clause  of  mortgage  to  pay  to  him  or  hn  order, 
for  alt  the  (klay  until  full  payment,  at  and  after  the  rate  of  six 
per  cettt.  per  mmum  ;  and  there  being  al»a  pregent  Andrew  Be- 
luQci,  mate  of  the  said  ship,  by  whom  it  waa  declared,  that  is 
vase  of  the  absence  of  the  aforesaid  mptain,  he  bound  himself  ta 
fulfil  tile  cu(itcnli  of  this  bond  they  thiu  executed  and  accept- 
ed, after  thejie  presents  being;  read  to  them,  and  I  the  notary  in 
llienatne  of  whomsoever  it  may  concern  being  absent ;  to  all 
which  were  witnesses  preaeot,  Joav  Pedro  Roeki,  who  also  acted 
as  interpreter  as  well  for  the  captain  a^  for  the  mate,  lie  bein* 
ihere  vice-consul)  and  Manoel  Eugenia  Coetho,  who  together 
tvith  the  parties  signed  thereto.  J.  Jo^  de  Aimeida  Rorig  tb« 
notary  wtote  it :  Jacotiu)  MazioUi,  Autrcji  heUueci,  J<mx>  Pfdr» 
Jiaein,  UTaitael  Eugeyao  Coelho  ;  and  J.  Joge  de  Almeida  Rerig, 
noiaiy  public  of  notes  in  ttie  city  of  Zisbim  uid  its  district  of 
bis  Buyal  Uigliuess  the  Prince  Regent  our  lord,  whom  Gotf 
preserve,  caused  this  instrutoaot  to  be  iraitscribed  from  my  book 
of  notes,. to  which  1  refer  my*«lf,  and  bar*  tubscribcd  it,  ui4 
(igoed  it  in  public  Form. 

In  teslimony  of  the  truthi 

JOGE  DE  ALMEIDA  ROKIG. 

Wiuue  hand-writing  is  certified  by 

FRANCIS  ARBOUIN, 

Vice-consuls 

fraacit  Manoel  QUven, 
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to  lh«  JuiMiatMK  «f  ^  Court  of  Ateteri^ « 
1*69]  mdeed  ofbypothecBtianof  Aal^bf  AsjBMtart 

whkti  CMC  btlbie  Urn  C«Urt  of  Ki^^  UewA 
ft  f«ir  y«Hi  H(B>  one  of  tiM  kivaed  Jodge*  of  Atf  GMit 
(«)  said,  •*  If  dw  Court  of  A^indtf,  Aw  >rMkfmi 
■>  over  the  ttlhjtct  mattfr,  the  cmtnMtaiKeof4lfc  nstra- 
"  ment  being  under  m«1  dbc*  nat  d^rf^e  Ann  of  Aeir 
«  jurisdietkn*'  (a). 

r.  In  <casc  wti«re  dw  dcfcnd«M»  is  lite  Coim  af 
Adminhf  tended  a  dAd,l>rtIie  tarn*  wfasreaf  dio 
lOitrincrs  »gtc«d<o  aiA^  theaad^rt  to  Ae  Im  of 


refditd  AflXtbcdeod  wu  olRalned  by  ftod  «ad  nraa-* 
Tention,  a»d  the  Couft  of  Adnindty  dAdned  itto  )ht« 
been  sOy  and  gavte  «eBtence  (or  the  jdAMiff  to  reconr 
fin-itBgea  »  the  Conrt of  Kimg^  BemJ^  lyw ■ffiJcatioB 
itf  a  prohibition,  Aiid^  **  iThis  is  dnty  s  deed  on  one 
**  ride  to  forfeit  the  wage*  npon  patticniar  chmniuances, 
?.  but  win  qM  maUe  thcflk  to  MM  for  tbeir  wi^ea  at  Istr ; 
*  die  deed  ibenfore  -coMca  in  only  by  way  of  {oddeat, 
**  and  then  they  may  prticeed  to  tty  h.  Itiert  csn  be 
**  no  prohibition"  (i). 

8.  la  proeetiding  agakisC  t&e  ahip  m  apeciey  if  dw  n^ 
ae  thereof  be  insnfiicient  to  dischar^  all  ibe  daiiai  q>- 

oc  it  ^  die  seainan''s  claim  for  hi*  waget  »  fK' 
{4Cn>]  ferred  before  all  other chwgca (c),  far  the  sane 

RIBMI  that  the  laac  bottomry-bond  h  preknti 
t»  tfnMtr  of  M  emUa  date :  tfie  labor  of  th«  wetma, 
hating  braoght  die'^kip  to  the  denbed  poA,  haa  fiir- 
Oished  1o  afi  dther  persoas  the  means  of  awenlng  tli^ 

(i)  Mr.  JTngticc  MuBer,  3  Ter.  (r)  TVPAvomirsL  .DcJcngh 

Ken.  K.  B.  170.  3  Kob.  A.  R.  332.    #Wl  (M^ 

(a)  Mnutnit  v.  OiUtm,  3  Ter.  nance,  Ut.  1.  tit.  14.  d>  Ik  artrdw 

Rrr  K.  B.  3If7.  wiiwaaz,  att.  U.  SJ^riiteten- 

;^)  .K<:it  V.  JtTfotk  3  Stn.  rfiL  on,  . 
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9.  Pitt  all ;  suit*  ud  witmw  Wou^tmth*  Court  of 
VM&un^fpraeaaqn'is  wagu  onistbe  cqaunencedwithiB 
MX  yuan  neift  after  the  pause  of  such  suit  or,  actjon  shaQ  . 
accru^  uoless  the  faxty  entitled  to  sue  shall  at  tliat 
ttOMbe  witlt^  tlt^agpQftvet)^-oaeyears,ai'eme  covert^ 
non  compos  mentis,  or  imprisoned,  or  anlev  *oai  party, 
or  t}ie  {Dirty  «ucd»ahall  be  at  that  time  beyond  the;  seas ; 
^vHfi^lbica*^  the  suit  may  lie  brou|^t  within  «ix  yean 
9S^T  the  fia/Kf:  witig  aha4  be  of  full  age,  discovert,  of 
VUie  jaeiwuT't  or  at  laig^  {  or,^t)ier  t^  party  suipg,  ov 
tbfe.pv^fued^ftball  return  fitont  beyqnid  the  tea  (iO>  (2) 
.  ia..Iii,tb«  CouKtsof  C«iamm  Lsir.thc.awmcn  may 
WK  cither.  thiQ  liWUter,  aa.the  pcwQB  imwedjatrfy  timr 
tntPtutg  with,  tl^m  and  answerable  to  them,  or  the  own- 
«r»,  as  the  persons  virtually  coottac^iig  with  thwq 
through  the  tgeaty  of  the  master,  and  answerahle.  for  ' 

Cd)  4. -Am.  f.  16. 1. 17, 18,  ft  19.  tbe   pniperty   jthereof  hu    been 

The  lonftk  of  time  Uiii*  aHoTcd  duogefl.    "nc  Frank  nt^JHuum 

may  be  very  inconvenient  in  the  allowi  ooly  ana  year, 
osfle  of  aisit  sgunBt  the  ^ip,  it 

(1)  So  in  Blaiae  t.  Ship  ChsrIei'Carter,  3  Cranch.  Rep.  »B. 
the  court  held  that  seiman'i  wages  are  to  b«  prererred  to  ths 
Uen  of  a  boHomfy  band. 

■  (2}  The  act«f  CfDgnss  does  not  lioA  the  tine  within  which 
actions'  may  be  broqght  for  mariners'  wages.  Pmbabiy  tba 
ship  w^uU  be  beld  dischai^ed  in  the  case  of  a  psTcbsaer,  m- 
der  the  same  circanutaoces  as-  would  discba^  tbe  lien  «f  a 
bottomry  b«Hid.  M  to  this,  see  BUim  t.  Ship  Charles  Carter^ 
4'Cranch.  Sep,  32S.citedanup.  ICO.   - 
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wtges  or  hire  that  tmy  becoifte  doe  to  hiai,  pnntnuit  ti  thb 
tgmment ;  that  for  the  due  perfbrmancc  of  eiuh  and  every  the 
aboveiaentioned  articles  arid  agreemenu,  and  uknoffledgmeat 
of  iheir  being  Toluatary  and  trithoat  compalNion,  or  anjr  other 
dandestiiK  means  being  used,  the  said  parties  have  hensto  sab- 
scribed  their  names,  the  day  and  month  set  opposite  to  their  re- 
^>ecti*l  names. 


Place 
.nd 
Hmaof 
Eotty. 

MEN^ 
KAH£S. 

1 

Witnsw 
to  each 
Hin'a 
.ipiing. 

P>yintheBiTer 

Waseapn 
Monlb,  o, 
by*h«Ruo 

for  the 

Voyajte, 

WbBle 
Wajea. 

Whole 

Half. 

£ 

d. 

SPTIPULATION  FOR  THE  HETURN  OF  A  SHIP. 


o. 


I'llh  January,  1S04. 


_/N  which  day  Bogg  exhibited  as  proclnr,  and  made  hintEplf 
a  party  for  George  Goodwin  Hope,  master  of  the  said  ship  Mcrf 
Ann,  and  produced  for  sureties  Joiiah  Culmer  of  Wupping  Higk~ 
Slrta,  mathematical  instrument  maker,  and  Jamtt  Pomeil  of  the 
same  place,  undettaker,  irhd,  Rabroitting  themselves  to  the  jo- 
risdiction  of  this  Court,  bound  themselves,  their  heirs,  execulws 
and  adminiatratora  for  the  said  George  OooiIk in  Hoprt  intbesmn 
of  rir  hundred  and  righty-foiir  pounds  of  lawful  inoiiey  of  Gnvi 
Briiain,  being  double  the  ojipraiscd  rahie  of  two  eighth  parts  of 
the  aaid  Rhip,  unto  WiUiani  Permings  of  Rood-Lane,  FexdatnA- 
tfreet,  London,  merchant,  and  fillip  Fenningj  of  Jlarwick,  in  the 
county  of  I^trz,  owoers  of  the  fiald  two  eighth  parts  orshatesof 
the  siiid  ship,  for  the  return  of  the  said  ahip,  to  (lie  amount  of 
the  shares  of  the  said  Witliam  Fenniiigs  and  Pfiitip  t'eanings;  and 
v.ulesss  they  shall  so  do,  they  do  hereby  scTerally  conseat  lh«t 
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^e^Qtlbh  nhill  isroe  forth  against  them,  their  heirs,  executors 
imd  administrator^  goods  and  chattels,  wheresoever  the  saiaA 
■hall  be  found,  to  the  value  of  the  sum' aforementioned  ;  which 
caution  the  said  surrogate  receiTed  on  the  report  of  John  Gnck- 
ttt,  marshal  of  this  Court,  as  to  the  sufficiency  of  the  said  sure- 
tier,  and,  at  the  petition  of  Bogg,  decreed  the  said  ship  to  be  re- 
leased  from  the  arrest. 

Present.  *     ' 

BEDFORD. 


SOEM  OF  A  CHARTER  PAItXy. 

X  HIS  CHARTER  PARTY  of  ailbeightntent,  indented,  made 
nnd  fully  concluded  upon,  this  day  of  m  the  year  of  our 
Lord  one  thousand  eight  hundred  and  between  owner 
of  the  good  of  the  burthen  of  tons,  or  thereabouts,  now 
lying  in  the  harbor  pf  whereof  is  «t  present  master,  on 
the  one  part,  and  on  the  other  part,  witnesseth,  that  the 
said  for  the  consideration  hereafter  mentioned,  ha  letten 
to  freight  the  aforesaid  with  the  appurtenances  to  her 
belonging,  for  a  voyage  to  be  made  by  the  laid  where  she 
is  to  be  discharged  (the  danger  of  the  seas  excepted  :}  And  tha 
said  do  by  these  presents  covenant  and  agree  with  the  raid 
in  manner  following,  that  Is  to  say,  that  the  said  in  and 
during  the  voyage  aforesaid,  shall  be  tight,  staunch  and  strong, 
atid  sufficiently  tackled  and  apparcHed  with  all  things  necessary 
for  such  a  vessel  and  voyage :  and  that  it  shall  and  may  be  law- 
ful for  the  said  agents  or  factors,  as  well  at  as  at  to 
load  and  put  on  board  the  said  loading  of  such  goods 

nod  merchandize  as  they  shall  think  proper,  contraband  goods 
excepted. 

IN  consideration  whereof,  the  said  do  by  these  present* 
agree  with  the  said  well  and  truly  to  pay,  or  cause  to  be 
paid,  unto  in  full  for  the  freight  or  hire  of  the  said  and 
appurtenances,  the  sum  of  and  so  in  proportion  for  a  less 

.  time,  as  the  said         shall  be  continued  in  the  aforesaid  service, 
in  days  after  her  return  to         or  in         days  after  the  said 

voyage  shall  be  otherwise,  in  any  manner  whatsoeTer,  determin- 
ed and  notice  thereof  to  the  said         .     And  the  said         do 
agree  to  pay  the  charge  of  victualling  and  manning  said        and 
port  charges  and  pilotage  during  satd  voyage,  and  to  d«- 
B  * 
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Iivernid         onbcrretarn  t*         to  Uw  owner  tfoRttidor. 
order. 

And  to  the  true  and. faithful  peifonnance  of  all  and  lingu' 
lat  the  tevenants,  payments  and  agreements  aforeroentiMcd, 
each  of  the  partiea  aforeaained  binds  and  obliges  lunueif,  bis 
executors  and  adminiatrators  in  the  penal  sum  of  dollars, 
firmly  by  these  presents.  In  witness  whereof,  the  parties,  afore' 
'  lai^  have  hereunto  interchangeably  set  their  hands  and  seals, 
the  day  and  year  above  written. 

Signed,  temled  and  delivered,  l 
tqftu,  j 


FORM  OF  A  SHIPPING  PAPER. 


I 


T  IS  AGRBED,  between  the  master  and  wamen  or  nwi- 
of  the  master,  now  bound  fix>m  the  poet  of 

for  THAT  in  consideration  of  the  monthly,  or 

ether  wages,  againat  each  respective  seaman  or  mariner's  name 
hereunder  set,  they  severally  shall  and  wilt  perfbrOi  the  aborc 
mentioned  voyage  ;  and  the  said  master  doth  hereby  agree  with, 
and  hire  the  said  seamen  or  mariners  for  the  said  voyage,  at 
Boch  monthly  wages  or  prices,  to  be  paid  pursuant  to  this  agree- 
ment, and  thelawsof  the  Congress  of  [he  United  States  of  An>e- 
rica,  and  the  custom  and  usage  of  the  port  of  And  tliey,  the 
said  seamen  or  mariners,  do  hereby  promise  and  oblige  then- 
Helves,  to  do  their  duty,  and  obey  the  lawful  coniraands  of  their 
officers  on  board  of  the  said  vessel,  or  on  board  thb  boats  tfaen- 
unto  belonging,  as  becomes  good  and  hiithful  seamen  or  mari- 
ners ;  and  at  all  places  ivhere  the  said  Teasel  shall  put  in,  oran- 
chor  at,  during  the  s^id  voyage,  to  do  their  best  endeavoars  for 
the  preservation  of  the  said  vessel  and  her  cat^,  and  not  to  neg- 
lect or  refuse  doing  their  duly,  by  day  or  night,  nor  shall  go 
out  of  the  said  vessel,  on  boanl  any  other  Vessel,  or  on  ihoie, 
under  any  pfetence  whatsoever,  without  leave  first  obtained 
from  the  captain  or  commanding  oflicer  on  board.  TTial  in  de- 
fault thereof,  they  will  be  liable  to  the  penalties  mentioDed  in 
the  act  of  Congress,  for  the  government  and  regulation  of  sea- 
men in  the  meichants'  service,  in  which  it  is  enacted,  "  Thai  it' 
any  seaman  or  mariner  shall  absent  himself  from  on  board  the 
ship  or  vessel,  without  leave  of  the  master,  ot  olTicer  commaod- 
ingon  board;  and  the  mate,  or  other  otBcer  having  chu^  of 
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Ac  log-book,  shatl  make  entry  Aereio,  of  the  naoM  of  sotft 
teunan  or  mariner,  on  the  day  un  which  he  shall  so  abseot  him- 
self; and  if  such  aearmn  or  mariner  shall  rotom  to  hii  duty 
within  forty-eight  honn^  such  seaman  or  mariner  sb^  for&it 
three  days'  pay  for  every  day  whichhe  shaUBoabwnt  biiOMl^ 
to  be  deducted  out  of  bis  wages ;  but  if  any  seaman  or  mariDec 
shall  absent  himself  for  more  than  forty-eight  hours  at  one  time^ 
he  shall  forfeit  all  the  wages  due  to  him,  and  all  his  ffooia  and 
chattels  which  were  on  board  the  said  ship  or  Tonel,  or  in  any 
store  where  they  may  have  been  lodged  at  the  time  of  his  de- 
sertion, to  the  WK  of  the  owners  of  the  ship  or  nssel;  and 
moreover  shall  be  liable  to  pay  to  him  or  them,  all  damages 
which  be  or  they  may  sustain,  by  being  obliged  to  hire  o^er 
seamen  or  mariners  in  his  or  their  places  jlnd  it  it  further 
agreed,  by  both  parties,  that  each  and  every  laivful  command 
which  the  said  master  shall  think  necessary  hereafter  to  issae, 
for  the  etlectual  government  of  the  said  vessel,  suppressing  im- 
morality and  vice  of.all  kinds,  be  strictly  complied  with,  under 
the  penalty  of  the  person  or  persons  disobeying,  forfeiting  his 
or'their  whole  wuges.orhire,  together  with  every  thing  belong- 
ipg  to  him  or  thetn,  on  board  said  vessel.  Aad  it  u  further 
apved.  That  no  officer  or.seaman  belonging  to  the  said  vessel, 
shall  demand,  or  be  entitled  to  his  wages,  or  any  part  thereof, 
until  the  arrival  of  tha  said  vessel  at.  the  port  of  her 

discharge,  and  h^  cargo  delivered.  • 

And  it  iafurtlter  agreed,  between  the  master  and  officers  of 
the  said  vessel,,  that  whatever  apparel,  furniture  and  stores,  each 
of  them  may  receive  into  their  charge,  belonging  tosaid  vessel, 
shall  be  accounted  for  on  her  return;  and  in  case  any  thing 
shall  be  lost  or  damaged,  through  tlieir  carelessness  or  insuffi- 
ciency, it  shall  be  made  good^  by  such.oiUceT. or  seaman  by 
whose  means  it  may  happen,  tothe.mastcr  and  owners  of  tbe- 
said  vessel.  And  whereas  it  is  customary  for  the  officers  and 
seamen,  on  the  vessel's  .return  home,  in  the  harbor. .  and  whilst 
her  cargo  is  delivoriog,  to  gu  on  shore  each  night  to  sleep, 
greatly  to  the  prrjadice  of  such  vessel  and  freighters :  Be  itfur- 
ther  agreed,  by  the  said  parties,  that  neither  officer  or  seaman, 
shall,  on  any  pretence  ^riutsoever»  be  entitled  to  such  indul. 
gence,  but  lihajl  do  their  duty  by  day  in  discharge  of  her  car- 
go,  and  keep  snch  natch  by  night,  as  the  master  shall  think 
proper  to  order,  for  the  preservation  of  the  same,  And  whecB- 
as  it  often  happens,  ibat  part  of  the  cargo  is  eraheasled,  after 
being  saTely  delivered  into  lighters;  and  ae  sucb  losses  are 
made  good  by  the  owners  of  the  vessel — Be  it  ther^e  u^eed^ 
by  these  present",  that  whatever  officer  or  seamanj  the  master 
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f  OEM  OF  A  BILL  OF  SALE  OF  A  REGISTERED  SHIP. 


To 


__  O  all  people  to  whom  this  present  bill  of  snie  shall  come, 

SEND   Cr.EETINC. 

Knuir  ye,  that         the  oaid         for  and  in  coDsidecstioii  of 

to  in  hand,  well  and  truly  paid,  at  or  before  theca- 
Eealing  and  delivery  of  ihese  preseiils,  by  the  receipt  where- 
of do  hereby  acknowledge,  and  therewith  fully  and  en- 
th^ly  satis6ed  and  contented,  have  granted,  hiirgaincd  and  sold, 
and  by  these  presents  do  grant,  bargain  and  sell  unto  the  said 
sdl  the  hall  or  body  of  the  good  together  with  all  and  sin- 
gular her  now  lying  at  and  at  the  port  of  the 
ceitiiicate  of  whose  registry  is  as  follows,  viz. 

INpttrmunce  of  an  act  of  the  Gmgras  qf  the  Uniitd  States  qf 
America,  entitled,   "An  act  concerning  the  regutering  aid  record- 
ing qf  ilups  or  veaeU,"         having  taken  and  tubicribed  the 
required  bjf  the  taid  act ;  and  having  that  only  OKnera  qf 

ihc  ahip  or  vessel  called  the  qf  whereqf  i$  at  present 
iiifislcr,  aad  is  a  citizen  qf  the  United  States  and  that  the  taid 
ship  or  vemel  viat  Aad  having  certified  thai  the  laid  dtip 
or  vetxl  kaa  deck      and  ""tsl     ;  and  that  her  length  ia 

her  breadth  liar  depth  aad  that  she  measura  ton*  ; 
that  she  is  kas  aad  head ;  and  the  taid  having 
agreed  to  the  dexription  and  admeaautement  above  specified,  andfiff- 
jicient  sccuritif  having  been  given,  according  to  the  Maid  act,  themid 

has  been  duly  registered  at  the  port  of 

Given  under         hand     and  seal     at  the  port  of        this 

day  of      in  the  year  one  thousand  eight  hundred  and 

TO  HAVE  AND  TO  HOLD,  the  said  granted  and  bar-, 
gained         and  premises,  with  the  appurtenances,  unto  the  «aid 
heirs,  executors,  administrators  or  assigns,  to       only  proper 
use,    benefit  and   behoof  forever.     And  the  said  do 

avouch  to  he  thft  true  and  lawful  owner  of  the  said 
'  and  her  appurtenances,  and  have  in  full  power,  good  right, 
and  lawful  authority,  to  dispose  of  the  said  and  her  ap- 
purtenances, in  manher  as  aforesaid.  And  furthermore,  the 
said  do  hereby  covenant  and  agree  to  warrant  and  de- 
fend the  said  and  appurtenances,  against  the  lawful  clainui 
and  demands  of  all  persons  whatsoerer,  unto  the  said 

In  witness  whereof,         the  said         ha     hereunto  set 
band    and  seal    the        day  of        i(L  tbe  year  of  our  L«iiD. 
one  thouiiand  eight  hundred  and 

Signed,  teated  aad  delivered,  7 
in  pToaux  qf  w,  y 
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FORM  OF  A  Bat  OF  SALB  OF  AN  ENROLLED  SHIP: 
J,  O  M  pflopl«  to  whom  Uiis  present  bill  of  ule  dnll  come, 

KNOW  YE,  that        the  said  foe  and  in  coiuidera> 

tion  of  ta  in  huid,  well  and  truly  paid,  at  or  before  the  enseal- 
ing and  delivery  of  these  presents,  by         the  receipt  wbetoaf 

do  hereby  acknowledgt:.  and  therewith  Miy  and  en- 
tirely satisfied  and  contented,  hare  granted,  bargained  and  sotd, 
and  by  these  presents  do  grant,  bargain  and  sell  unio  the  said 

all  the  hull  or  body  of  the  good        together  with  all  sod 
singular  hei         qow  lying  at         and         at  the  port  of 
the  certificate  of  whose  enrolment  is  as  follows,  ris. 

No.  ENROLMENT,  in  conformity  to  m  act  qtt*tCM- 

gressqfihe  Vnited  States  <^  America,  erUitled  "OMUct  fir  aavU- 
iag  and  iicaiiing  skipi  orpeasela  lobe  emplo^d  m  Ike  eoatling  trade 
and_fisheTic»,  and  fir  regulating,  the  ttime." 

having  taten  or  nibserilied  the  required  Ay  the  taid  act,  and 
huDing  that  citizen  qf  the  (/aifeiJ  Stitta,  mle  aunur  «f  the 
ship  or  vessei   called   the  rjf         whertof         u  preaai  matter, 

and  ai  he  hath  u  a  citizen  qf  th(  United  Slaia,  and  that  the 

taid  ship  OT  vessel  was         and         hoeing  certified  that  the  taid 
ship  or  vessel  ha3       deck     and       vuiat     and  that  her  length  it 
her  breadth  her  depth  and  that  she  measara  tons  ; 

thai  she  is         has       and       head ;  and  the  said       havutg  agreed 
to  (he  description  and  adnieaaurement  ahoDe  specified,  imd  mj^cieni 
security  having  been  given,  according  to.  the  sead  act,  the  mid 
hat  been  dull/  enrolled  at  the  port  qf 

Given  under       hand     and  teat    at  the  port  c/f        Mu        day 
qf         in  the  year  one  thousand  eight  htmdred 

TO  HAVE  AND  TO  HOLD  the  said  gnmted  and  bar- 
gained        and  premises,  with  the  appurtenances,  unto  the  said 
heirs,  executors,  administrators  or  assigns,  to         only  proper 
use,    beae6t  and   behoof  forerer.     And  the  said  do 

avouch  to  be  the  true  and  lawful  owner  of  the  said 
and  her  appurtenances,  and  havK  in  full  .power,  good  right,, 
and  lawful  authority  to  dispose  of  the  said  and  her  appur- 
tenances in  manner  as  aforesaid.  And  furthermore  the  said 
do  hereby  covenant  and  agree  to  warrant  and  defend  the 
iisid  and  appurtenances,  against  the  lawful  claims  and  de- 
niands  of  all  persons  whatsoever,  unto  the  said 

'        In  witness  whereof,         the  said         ha     hereunto  set- 
hand     and  seal     the         day  of      in  the  year  of  our  Lord  one 
thousand  eight  hundred  and 

Si;pied,  seated  and  deliveted,  Ifc. 
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An  Act  concerning  the  Registering  and  Recordi/ig 
ofSk^  or  Vessels. 

'  XjE  U  enacted  by  the  SenaU  and  Hotae  of  Repmnta* 
tiiutiifthe  United  Staia  qf  America  ia  Congrat  lumnbled,  That 
ahipa  or  vessels,  which  shall  have  been  re^etered  by  Tirtue  of 
the  act,  intitled,  "  An  act  foi  registering  and  clearing  vesielv 
regulatiag  ibe  coasting  trade,  and  for  other  purposes,"  and  thoae 
which  after  the  last  day  of  March  next,  shall  be  registered^ 
pursuant  to  this  act,  and  no  other  (except  such  as  shall  be  dnljr 
qualified,  according  to  law,  for  carrying  on  the  coasting  trade 
and  fisherieii,  or  one  of  them]  shall  be  denominated  and  deemed 
■hips  or  vessels  of  the  Uaited  States,  entitled  to  the  benefits  and 
privileges  appertaioiag  to  such  ships  or  vessels  ;  Pranided,  That 
they  shall  not  continue  to  enjoy  the  same,  longer  than  they 
■hall  continue  to  be  wholly  owned,  and  to  be  commanded  by  a  ' 
citisen  orcitizen?  of  the  said  States. 

Sec.  2.  And  be  it  further  enacted,  That  ships  of  tcskIs  built 
within  the  United  States,  whether  before,  or  after,  the  fourth  oE 
July,  one  thousand  seven  hundred  and  seventy-six,  and  belong- 
ing wholly  to  a  citizen  or  citizens  thereof,  or  not  built  within 
the  said  States,  but  on  the  sixteenth  day  of  May,  in  the  year 
one  thousand  seven  hundred  and  eighty-nine,  belonging,  and 
thenceforth  continuing  to  belong  to  a  citizen  oT  citizens  thereof, 
and  ships  or  vessels,  which  may  hereafter  be  captured  in  war, 
by  such  citizen  or  citizens,  and  lawfully  condemned  as  prize* 
or  which  have  been  or  may  be  adjudged  to  be  forfeited  for  a 
breach  of  the  taws  of  the  Cnited  States,  being  wholly  owned  by 
»  citizen  or  citizens  thereof,  and  do  other,  may  be  registered  as 
herein  after  directed  :  Provided,  That  no  such  ship  or  vessel 
shall  bo  entitled  to  be  so  registered,  or  if  registered,  to  the  be- 
nefits thereof,  if  owned  in  whole,  or  in  part,  by  any  citizen  of 
the  United  States,  who  usually  resides  in  a  foreign  country, 
during  the  contiwiance  of  such  residenct,  unless  such  citizen  ba 
in  the  capacity  of  a  consul  of  the  United  States,  or  an  agent  for, 
and  a  partner  in,  some  house  of  trade  or  co-partneriihip,  con- 
aisting  of  citizens  of  the  said  States  actually  carrying  on  trade 
within  the  said  Stales  :  And  provided  farther.  That  no 
ship  or  vessel,  built  within  the  United  States,  prior  to  the 
said  sixteenth  day  of  May,  which  was  not  then  owned  wholly, 
or  in  part,  by  a  citizen  oc  citizeiu  of  the  United  States,  shall  bo 
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capable  of  being  re^isiered,  bf  Ttrtne  of  aojr  Uamfei  u>  2  citi' 
zen  •!*  cilizen^,  wLitti  may  htmlicT  be  ina<J«,  unless  by  wij 
of  prize  or  forfcuure  :  Pramiid  nrrtT-.htieat,  Ttat  ihu  >ball  not 
be  conjirutd  to  (irerent  liie  re^lMcnc;;  aoetr,  of  any  sbip  m 
Tes*('1,  ttliich  was  btture  registered,  pui^uaot  la  ibe  act  before 
iDi'n'JoDcd. 

Sec.  3.  And  U  il  /unher  cnatud.  Thai  etery  fthip  «  Tcssel, 
hereaner  to  be  rciri?ti-reJ  (except  is  ia  berria  after  provided) 
■hali  be  legisiered  bv  the  cullecior  of  the  di^tit^t  in  which  thdl 
be  compiehended  th<;  port  lo  niiiL'h  tacli  sbip  or  Tes»d  •hall 
bvloDg,  at  lite  time  of  l>er  registry,  n'hich  port  sball  be  deemed 
to  be  that,  at  or  nearest  to  which,  tlie  invner,  if  tbrre  be  but 
one,  or  if  more  ilidii  one,  the  husiiditd  ur  acting  and  managing 
owner  of  sach  ship  or  ves^l,  usually  resides.  Ami  tbe  name  of 
the  said  ship  or  vedsel,  and  of  the  |H>n  to  nhich  she  fball  so  bf- 
k<iii;,  shall  be  paini4-d  on  her  stem,  on  a  black  groonil,  in  irhiie 
letters,  of  not  less  than  three  inches  in  leD^tb.  And  if  any  ship 
or  Tesw)  of  the  Unricd  Stales,  shall  be  found  without  baring 
her  name,  and  the  name  of  the  port  tonhicLshebeiong<;,  paint- 
ed in  manner  alVirt-uid,  i\w  on-net  or  owners  ithal)  torlcil  fifiy 
dolbrs;  one  hoifio  th''  ;):r3t,n  giving  the  infonnaiton  tbeivof, 
theo;her  half  t.,tt.e  . -•    if 'he  I  nil.d  Slates. 

Sec*.  And  be  Ujurii.er  enacted.  That  in  order  to  the  rfjris- 
try  of  any  ship  or  Tfrssel,  an  oath  or  aDirmatioD  shall  he  taken 
and  subscribed  by  the  owner,  or  bv  uiii?  of  the  owners  thcteof, 
before  the  officer  authurizcd  10  make  such  registry,  who  is  hete- 
by  empowertd  to  adm:tiis»-r  the  sam?,  deilaring,  acrcoidiiig;  to 
the  best  of  the  knowledge  and  belief  of  the  person  so  swearing 
or  affirming,  the  name  of  such  ship  or  Vessel,  her  barlhen,  the 
place  Inhere  she  was  built,  if  bnilt  wiibin  the  United  Slates, 
and  the  year  in  ivhich  she  wa^s  built  ;  and  if  built  wiibtn  (lie 
United  States,  before  the  said  sixteenth  day  of  Nay,  one  thou- 
sand scTCD  hundred  aiid  ei^lity-nine,  ttiat  she  was  then  onned 
wbclly,  or  in  part,  by  a  citizen  iir  citizL-ns  of  the  UoitedStaics; 
and  if  not  built  within  the  said  States,  that  fUe  was,  on  the  uid 
sixteenth  day  of  May,  and  ever  «ijice  hath  cnnlinueil  to  be,  the 
entire  property  of  a  citi/eii  or  cilizfiis  of  the  United  States ;  w 
ihat  she  was,  at  some  time  posterior  to  the  time  when  this  act 
shall  take  eliect,  (specifying  the  said  time)  captured  in  war  by 
a  citizen  or  citizens  of  the  said  States,  and  lawfully  conileinnrd 
as  prize  (producing  a  copy  of  t!ie  sentence  of  coDdeinnaiioti. 
antlienticated  in  the  usual  forms]  or  that  she  lins  been  adjud^ 
to  be  forfeited  for  a  breach  of  the  laws  of  the  United  Stales 
(producing  a  like  copy  of  the  sentence  whereby  she  shall  hi« 
been  so  adjudged)  and  declaring  his  or  htxnaine  and  place  of 
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kbodk.  Hoi  if  iie  or  she  be  the  Sole  owner  of  tKe  mi  tiiip  «r 
Vessel,  that  such  is  the  case  ;  or  if  there  be  another  owner  or 
bther  owners,  that  then  is  or  are  such  other  owner  or  ownenj 
tpecif^ing  his,  her,  or  their  name  or  namei,  and  place  or  place* 
bf  abode,  and  that  he,  she,  or  they,  as  the  case  msty  he,  m 
kwearing  or  affirming,  is  or  are  citizens  of  the  United  States  ; 
and  where  an  owner  resides  in  a  foreign  country,  in  the  capacity 
of  a  contnl  of  the  United  States,  ot  as  an  agent  for,  and  apart- 
her  in,  a  house  or  co-partnership,  consisting  of  citizens  of  the 
United  States,  and  actually  carrying  on  trade  within  the  United 
States,  that  such  is  the  case,  and  that  there  is  no  subject  or  cit- 
isen  of  aily  foreign  prince  or  State,  directly,  or  indirectly,  hf 
Way  of  trust,  ^oniidpUce,  or  otherwise,  interested  in  such  ship 
or  vessel,  or  in  the  profits-,  or  issues  thereof  ;  and  that  the  mu- 
ter, or  commander  thereof  is  a  citizen,  naming  the  said  master, 
tor  commander,  and  stating  the  means  whereby,  or  manner  ul 
which,  he  is  so  a  citizen.  And  in  case,  any  of  the  matters  t^ 
fact,  in  the  said  oath  or  affirmation  alledgedi  which  shall  b6 
Within  the  tcnowledge  of  the  party,  so  swearing,  or  aSirmingt 
shall  not  be  true,  there  shall  be  3' forfeiture  of  the  ship  or  res- 
sel,  tngether  with  her  tackle,  furniture  and  apparel,  in  rieapect 
to  which,  the  same  shall  have  been  made,  or  of  the  value  there- 
of, to  be  recoveredj  with  costs  of  suit,  of  the  person,  by  whdn 
kuch  oath  or  aJTirmation  shall  have  been  made :  Provided  aheayi. 
That  if  the  master,  or  person  having  the  charge  or  command  of 
such  ship  or  vefLsel,  shall  be  within  the  district  aforesaid,  when 
application  shall  be  made  for  registering  the  same,  he  shall, 
himself,  nia.ke  oath,  or  alFirniation,  instead  of  the  said  owner, 
touching  hill  being  a  chizen,  and  the  means  whereby,  or  man- 
ner in  which,  he  is  so  a  citizen  ;  in  which  case,  if  what  the  said 
master,  or  person  having  the  said  charge  or  command,  shall  so 
swear  or  affirm,  shall  not  be  true,  the  forfeiture  aforesaid  shall 
not  he  incurred,  but  he  shall,  himself,  forfeit  and  pay,  by  reason 
thereof,  the  sum  of  one  thousand  dollars  :  And  provided  Jurthtr, 
That  in  the  ca^e  of  a  ship,  or  vessel,  built  within  the  United 
Stales,  prior  to  the  sixteenth  day  of  May  aforesaid,  which  was 
not  then  owned  by  a  citizen,  or  citizens  of  the  United  Sutei^ 
but  which,  by  virtue  Of  a  transfer  to  such  citizen,  or  ciiizciu, 
shall  have  been  rr.gistered,  pursuant  to  the  act  before  menlion- 
^,  the  oath  or  aflirroalion,  hereby  required,  shall  and  mav  b« 
Varied,  according  to  the  truth  of  the  case,  as  often  as  it  shall  he 
reijuisite  to  grant  a  new  register,  for  such  ship  or  vessel. 

Sec.  5.  And  U  it/urlher  eaocted.  That  it  shall  be  the  duty  of 

'  bvery  owner,  resident  within  the  United  States,  of  any  ship  or 

Vessel,  to  which  a  certificate  of  registry  may  be  granted,  (in  casa 
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there  be  more  than  one  such  mviMr)  lo  transmit  to  the  €olkc(a*» 
who  may  have  granted  the  &aine,  a  like  oath  or  affirm ation  with 
UiM  herein  before  directed  to  be  taken  and  subscribed  by  dw 
owner,  D^  whose  application,  such  certificaie  shall  hftve  beea 
granted,  and  within  jiinety  days  after  the  same  may  have  been 
so  granted  ;  which  oath  or  affirn;iation  may,  at  the  option  of  the 
party,  be  taken  and  subscribed,  either  before  the  said  collector. 
Of  before  the  collector  of  some  other  district,  or  a  Judge  af  the 
supreme,  or  a  ilistricc  court  of  the  United  Stales,  or  of  a  saperkw 
court  of  original  jurisdiction  of  sonie  one  of  the  States  And  if 
luch  oath  or  affirmation  shall  not  be  taken,  subscribed  and  trans> 
jniti«d,  ae  is  herein  re(]uired,  the  certificate  of  registry,  granted 
to  6uch  ship  or  vessel,  shall  be  forfeit  and  void. 

Sec.  G.  And  be  it  further  -enacted,  Tbat  before  any  ship  or  Te»- 
acl  shall  be  registered,  she  shall  be  measured  Liy  a  survej'or,  if 
there  be  one,  or  by  the  person  be  shall  appoint,  at  the  port  or 
place  where  the  said  ship  ur  vessel  may  be,  and  if  there  be  nooe, 
by  such  person  as  the  collector  of  the  distiict,  ivithin  which  ifys 
may  be,  fihall  appoint,  according  to  the  rule  prescribed  by  the 
furty-third  section  of  the  act,  intitled,  "  .An  act  to  provide  moie 
cfK:'Ctually  for  the  collection  of  the  duties  imposed  by  law  on 
goods,  wares  and  mercbandize,  imported  into  ehe  United  Slater 
and  on  the  tonnagt  of  ships  or  vessels."  And  the  oSicer,  or 
person,  by  whom  such  adnieasuremenC  btiall  be  made,  shall,  for 
the  information  of,  and  as  a  Voucher  to  the  officer  by  whom  the 
legislry  is  to  be  made,  grant  a  certificate,  specifying  the  bnitc 
of  such  ship  or  vessel,  her  numl^er  of  decks  and  ma»ta,  her 
Ifiiiglh,  breadth,  depth,  the  number  of  tons  she  measures,  and 
such  other  particulars  as  are  usually  descriptive  of  the  identity 
of  u  ship  or  vei^cl  ;  and  that  her  name,  and  the  place  to  whii^ 
she  belongs,  are  painted  on  her  stern,  in  manner  required  by  the 
Tliird  section  of  llus  act ;  which  certificate  shall  be  couatersign- 
ed  by  an  owner,  or  by  the  master  of  such  ship  or  vessel,  or  by- 
some  other  person  who  shall  aiteitd  her  admeasurcmcHt,  on  be- 
lialf  of  her  owner  or  owners,  in  testimony  of  the  truth  of  Um 
particulars  therein  contained  ;  without  which,  the  said  certifi- 
cate shall  not  be  valid.  But  in  all  cases,  where  ashiporveuel 
has  before  bten  rej^istered,  aa  a  ship  or  vessel  of  the  United 
Stales,  it  shall  not  be  necessary  to  measure  her  anew,  for  the 
purpose  of  obtaining  another  register  ;  except  such  ship  or  ves- 
sel shall  have  undergone  aome  alteration,  as  to  her  burtheni  sub- 
sequent to  the  time  of  her  former  registry. 

Sec.  7.  And  be  it  further  ermcied.  That  previous  lo  the  regis- 
try of  any  ship  or  vessel,  the  husband,  or  acting  and  managing 
6H'aer,  together  jviih  the  waster  thureof,  and  one  or  mare  suio* 
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lae^,  to  the  satis^Hction  of  [he  colltelor  of  the  dUtrlct,  n-hoae  du- 
tv  it  is  to  make  such  registry,  shall  become  bound  to  the  United 
States,  if  auch  ship  or. vessel  shall  be  of  burthen  not  excccdtng 
fifty  tons,  in  the  sum  of  fdur  hundred  dollars;  ifof  Smrtheaa- 
bove  fifty  tons, .  and  not  exceeding  one  hundred,  in  the  sum  of 
eight  hondred' dollars  ;  if  of  burthen  above  one  hundred  tons, 
and  not  exceeding  two  hundred,  in  the  sum  of  tweWe  hundreil 
dollars;  if  of  burthen  abore  two  hundred  tons,  and  not  ex- 
ceeding three  bondred,  in  the  sum  of  sixteen  hundred  dol' 
lar; ;  and  if  of  burthen  exceeding  three  hundred  tons,  in  the 
sum  of  two  thousand  dollars ;  nith  condition,  in  each  case,  that 
the  certificate  of  snch  registry,  shall  be  solely  used  for  the  ship, 
or  vessel,  for  which  it  is  granted,  and  shall  not  be  sold,  lent,  or 
athe,-wiBe  disposed  of,  to  any  person  or  persons  whomsoever; 
and  that,  in  case  such  ship  or  vessel  shall  be  lost,  or  talcen  by  an 
enemy,  barnt,  or  broken  up,  or  !ihall  be  otherwise  prevented 
from  returning  to  the  port  to  which  ,sbe  may  belong,  the  said' 
certificate,  if  preserved,'  shall  be  delivered  up,  within  eight 
days  after  the  arrival  of  the-  master,  or  person  having  the  cliarge 
or  command  of  such  ship  or  vessel,  within  any  district  of  the 
"United  States,  to  the  collector  of  such  district;  and  that  if  any  ^ 
■fereigner,  or  any  person  or  persons,  for  the  use  and  benefit  of 
suciiTureigner,  shall  purcha>ie,  or  otherwise  become  entitled  to 
the.  wholf,  or  any  part  or  share  of,  or  interest  in,  such  ship'  or 
vessel,  the  same  being  within  a  district  of  the  Urtited  States,  the 
said  certificate  shall,  jn  such  case,  wJtbin  seven  days  after  such'  S 
purchase,  change,  or  transfer  ofpropeny,  bedelivered  up  to  thei  ' 
collector  of  the  said  district ;  and  that  if  any  such  purchase, 
change,  or  transfer  of  property,  shall  happen^  when  such  ship 
or  vessel  shall  be  at  any  foreign  port  or.place,  or  at  sea,  then 
the  said  master,  or  person  having  the  charge  or  command  ihurcr 
of,  shall,  within  eight  days  after  his  arrival  within  any  district 
ftf  the  United  Slates,  deliver  up  the  said  certificate  to  the  collec-. 
tor  of  such  district ;  and  every  such  certifioate,  so  delivered '  up, 
shall  be  forthwith  transmitted  to  the  Register  of  the  Treasury, 
to  be  cancelled,  who,  if  the  same  shall  have  been  delivered  up. 
to  a  collector,  other  than  of  the  district  in  which  it  was  granted, 
shall  cause  notice  of  sucK  delivery  to  be  given  to  the  collector, 
of  the  said  district. 

Sec.  8.  And  be  itfrnher  enacted.  That  in  order  to  the  reglis- 
try  of  any  ship  or  »e.*sel,  which,  after  the  last  day  of  March 
next,  shall  be  built  within  tlie  United  States,  it  shall  be  neces- 
sary to  produce  a  certificate,  under  the  hand  of  the  principal  or 
master  carpenter,  by  whom,  or  under  whose  direction,  the  said 
■hip  or  vessel  shall  have  been  built,  testifying  that  she  was  built 
by  him,  or  under  bis  direction,  and  specifying  the  place  where^ 

» 
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ihetimenhen.ttidtbeperuaW'perMM  forwbom.anddcsctbai^ 
her  bniit,  ntiiDbfr  of  decks  and  HLaau,  lengtb,  brewltli,  deptb, 
tonnage,  and  such  other  circumitaoc^  U  are  Dnally  deserip- 
ti«e  of  thv^identity  of  a  ship  or  ressel ;  which  certi6cat«  iball  be. 
■uffieient  to  authorise  the  removal  of  a  new  vesae),  from  ibe  <ii»- 
trict  where  the  maj  be  built,  to  another  district  in  the  saiiie,.or. 
u  adjoiniog  State,  where  the  owner  or  ownwa  acttaUy  lend^ 
provided  it  be  with  ballast  oply. 

Sect  9.  ^ikt  be  ttjvrtkfr  enaoed.  That  the  snuial  pBalUn 
herein  befwe  required,  having  be«n  ctmiplied  witbf  in  order  fat 
the  regitteriflg  of  any  ship  or  vessel,  the  collector  of  the  di»- 
trict  compreheniliDg  the  port  to  which  she  shall  belong  sbalt 
nake,  and  keep,  in  some  proper  book,  a  record  or  registiy 
^reof,  and  shall  grant  an  abstract  or  cettificate  oC  such  record 
«r  registry,  as  nearly  as  may  be,  in  ttie  (ono  followtng': 

"  Iq  pursuance  of  an  act  of  the  Congress  of  the  United  States 
of  America,  inlitleil,  '^  An  act  concerning  the  registering  and  re- 
oording  of  ships  or  vessels,"  {^inserting  here  the  name,  occepa- 
tion,  and  place  of  abode,  of  the  person  by  whom  the  eoih 
or  affirmation  aforesaid,  shall  have  been  nrnde]  having  taken 
<^  subscribed  the  oath  (or  BfilmDation]  required  by  the  said  act, 
tnd  having  sworn  (or  affirmed)  that  he  (or  she,  and  if  more  (faui 
one  ofrner,  adding  the  wordiv  "  together  with,"  and  the  naiae 
or  names,  QCcupaiioa  or  occupatiors,  place  or  places  of  abod^ 
of  the  other  owner  or  owner^  is  (or  art)  the  tnly  owner  («r 
owners]  oftbe  ship  or  vessel,  called  the  [inserting  here  her  autte] 
of  [inserting  here,  the  port  to  which  she  may  belong]  whendf 
[inserting  here,  the  name  of  the  master]  is  at  |)r«WBt 
master,  And  is  a  citizen  of  the  United  States,  and  tbat  tha 
said  ship  or  v««el  was  [inserting  here,  when  and  where  bnill] 
aiid  [inserting  here,  the  name  and  <^ce,  if  any,  of  the  pcnop 
by  whom  she  shall  have  been  surveyed  or  admeacured]  bav- 
ing  certified  that  the  f^niil  ship  or  vessel  has  [inserting  hue, 
the  Dumber  of  decks]  and  [inserting  here,  the  number  of  mast*} 
and  that  her  length  is  [inserting  here,  the  number  of  feet]  her 
breadth  [insening  here,  thenumberof  feel]  her  depth  [mswtiiig 
here,  the  number  of  feet]  and  that  she  measures  [iuaerting  ben^ 
her  number  of  tons]  that  she  is  [describing  here,  the  paracntu 
kind  of  vessel,  whether  ship,  briganiine,  snow,  schooner,  Aaif, 
of  whatever  else,  together  with  tier  built,  and  specifying  wbe- 
ther  she  has  any,  or  no  gallery  or  head]  and  the  said  [amauaf 
the  owner,  or  the  master,  or  other  person,  acting  tc  behalf  i 
lie  owner  or  owners,  by  whom  the  certificate  »f  aikneaMrenKBt 
shtill  have  been  countersigned,  as  nforemid]  having  tigrCfld  be  dw 
ddtcriptimi  and  admeasurement,  above  specitiMl,  and  saffictent 
security  having  been  given,  according  to  the  said  act,  the  sa"«l 
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ifaip  or  vessel  haa  bem  duly  re^rtered  at  the  port  of  [osmivs 
the  pott  where  rflgutered,]  GItea  iindet  luy  baud  and  teal,  at 
[ntuning  tlw  said  port]  thu  [iaierting  the  particalu  day]  day 
of  [naouDg  the  ntooth]  in  the  ye»r  [cpeciryjng  the  o^mtver  i)f 
the  year,  in  words  at  length :"]  Provide:!,  Tb^t  iT  the  master^ 
ot  penoa  having  the  charge  or  com i ruin i  nt  i\ic\i  diip  or  vesiet, 
shallj  himaeir,  have,  made  oath  or  adifuiatioii,  Luuching  bis  being 
a  citizen,  the  wording  of  the  aaij  cei-tiUcate  shall  be  varied  sa 
as  to  be  conforaaable  to  the  truth  ot'ibecafie  :  Aadprmided,  That 
where  a  new  certificate  of  registry  is  granted,  in  coDiiequeQc^ 
4^  any  transfer  of  a  ship  or  vessel,  the  words  shall  be  so  varie^, 
iu  to  refer  to  tbe  former  certificate  of  registry,  for  her  admet- 


Sec.  la  JiMd  be  itfitrthcr  eiuKUd,  That  it  shall  be  the  dutjr- 
Of  the  Secretary  -of  the  Treasury,  to  cause  to  be  prepared,  aikd 
transmitted,  from  time  lu  time,  to  the  collectors  of  the  several 
dutricts,  a  sufbcieot  number  of  forms  of  the  said  certificate*  of 
registry,  attested  under  the  seal  of  the  Treasury,  and  the  hand, 
ef  the  Register  thereof,  with  proper  blanks,  to  he  filled  by  tha 
aaid.ooltecton,  respectively,  by  whom  alsoi  the  said  certlficatea 
shall  bengnedaod  sealed,  before  they  shall  be  issued  j  and 
where  there  is  a  naval-ofiicer  at  any  port,  tbey  shall  be  counter- 
signed by  him ;  and  where  there  is  a  suiTeyor,  but  no  oinl-. 
officer,  they  shall  be  countersigned  by  him ;  and  a  copy  of  each 
ahall  be  transmitted  to  the  said  Roister,  who  shall  cause  a  re-: 
ford  to  be  kept  of  the  same. 

Sec.  II.  Attdbfit/artheratocted,  That  where  any  citizen  or 
cttiaeui  of  the  United  &ates  shall  purchase,  or  become  owner 
01  owners  of  any  ship  or  vessel,  entitled  to  be  registered,  by  yir- 
tue  of  this  act,  such  ship  .or  vesael,  beiug  within  any  districgt, 
other  than  the  fme  in  which  be  or  they  usually  reside^.sucbshifi 
or  vessel  shMl  be  entitled  to  be  registered  by  the  collectw  Uf 
the  district,  where  such  ship  or  vessel  may  be,  at  the  time  oi' 
his  or  their  becoming  owner  or  owners  thereof,  upon  bis  or  their 
complying  with  the  provisions  herein  before  prescribed,  luotiler 
tn  the  registry  of  ships  or  vessels  :  And  the  oath  or  alErmatioq 
which  is  required  to  he  taken,  may,  at  th«  option  of  such  own- 
er or  owners  be  taken,  eitbar  before  ihc  collector  of  llic  district, 
comprehending  the  port  to  which  such  ship  or  vessel  may  be- 
long, or  befpre  the  collector  of  the  district,  within  which  sneh 
ship  or  vessel  may  Im>  either  of  wliom  is  hereby  empowered  tQ 
adrainitter  tho  same  ;  Pnmded  neoertheioi,  Thut  whenever  such 
ship  or  vtseel  sliail  arrive  wiihia  the  district,  comprehending 
the  port  to  which  such  ahip  or  vessel  shall  belong,  the  certificalje 
of  registry)  wltich  shall  have. been  obtained,  as  ^foresaid,  shall 
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be  deiivend  up  to  the  coMecbir  of  anch  d^trict,  w1m>,  npM  A»- 
nqutRites  af  this  act,  in  order  to  the  registry  of  ships  or  Teneh,, 
being;  comphed  with,  Rball  ^nt  anew  one,  in  Tien  of  the  first; 
and  tbe  cstiticate,  m  delivered  up,  shall  forthwidi  be  ^e^amed 
by  the  collector  who  shall  receive  the  Hane,  to  the  collector 
who  shall  hare  granted  it :  and  if  tbe  said  fint  meotiooed  cer- 
tificale  of  registry  shall  not  be  delivered  up,  as  above  directed, 
the  owner  or  owners,  and  the  master  of  SHCfa  ship  or  vessel,  at 
the  time  of  fact  said  arrivat  within  the  district  compreh^Hfing 
the  port  to  which  snch  ship  or  vessel  may  belong,  sha)!,  seve-' 
Tally,  forfeit  the  sum  of  one  hundred  dollars,  to  be  recovered, 
with  costs  of  soil ;  and  the  said  cenihcatn  of  registry  AiA\  be 
thenceforth  void.  And  At  case  any  of  the  matters  of:  fact,  in 
the  said  oath  or  affirmaUon  alledged,  which  shall  be  wHtiia  the 
knowledge  of  the  party  so  swearing  or  affirming,  i^H  Dot  be 
true,  ^ere  shall  a  forfeiture  of  the  ship  or  vessel,  together  with 
her  tackle,  ftimitare  and  apparel,  in  respect  to  which,  the  same 
shall  have  been  made,  or  of  the  value  thereof,  to  be  recovered, 
with  costs  of  suit,  of  the  pem>n  by  whon  such  oath  or  affirma- 
tion shall  have  been  made  ;  Pmoided  aiteaysi  That  if  the  master, 
or  person  having  the  charge  or  command  of  mcfa  ship  or  vessel, 
shall  be  within  the  district  aforesaid,  when  applicatioo  iihall  be 
made  for  registering  the  same,  he  shall,  himself,  make  oath  or 
affirmation,  instead  of  the  said  owner,  teaching  Ids  being  a  citi- 
zen, and  the  means  whereby,  or  manner  in  which,  he  i&so  a. 
citizen  ;  in  which  ca^e,  if  what  the  said  master,  or  person  faav- 
nig  the  said  charge  or  command,  shall  so  swear  or  affirm,  shall 
not  be  true,  the  forfeiture  aforesaid  shall  not  be  incurred,  but 
he  shall,  himself,  forfeit  and  pay,  by  rea.soo  thereof,  the  lam  of, 
one  thousand  dollars. 

Sec,  12.  And  bv  it  further  enactei.  That  when  any  ship  of 
vessel,  enlitied  to  be  registered,  pursuant  to  this  act,  shall  be 
purchased  by  an  agent  or  attorney  for,  or  on  acconnt  of  a  citi- 
zen or  citizens  of  the  United  States,  such  ship  or  ressel,  being 
in  a  district  of  the  United  Staler,  more  than  lifty  miles  distant, 
taking  the  nearest  usual  route  by  land,  from  the  one  comjae- 
hending  the  port  to  which,  by  virtue  of  sDch  purchase,  and  by 
ft>rc«  of  this  act,  such  ship  or  vessel  ought  to  be  deemedto  be- 
long, it  sliall  be  lawful  for  the  collector  of  the  dislrirt,  where 
Kuch  ship  or  vessel  may  be,  and  he  is  hereby  rwnrired,  upon  the 
application  of  such  agent  or  attorney,  to  proceed  to  the  regis- 
tering of  the  said  ship  or  vessel,  the  sard  agent  or  attorney,  firal 
complying,  on  behalf,  and  in  the  stead  of,  the  owner  or  owaws 
thercol,  with  tke  rei|uisites  prescribed  by  this  act,  in  onler  to 
the  registry  of  iliips  or  vessetSf  e^icept,  that  in  the  oath  or  affirm* 
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'klioiw  nbich  ihaU  be  taken  by  the  saJd  tgant'  or  ftUmaey,  id' 
eteatd  of  svreanng  or  affirming  tint  be  is  owuer,  or  an  owner  of 
•uch  sb4>  or  venel,  he  ahftll  umKU  or  afiinn,  that  b^  ie  agent  at 
Mtomey  for  tbe  owner  or  owoen  tbereot,  and  tbat  b»bath  bo- 
na fide  ptiicbased  the  said  «bip  or  veuel,  for  tbe  per«oa  or  per<- 
SODB,  whom  be  shall  naioe  and  describe  as  tbe  ovroer  or  owneta 
thereof:  Provided  aevertitieu.  That  wbMwver  web  ship  or  Tea- 
sel shall  arrive  within  the  district  comprehending  the  port  to 
vrhicb  such  ship  or  vei<seJ  shall  belong,  the  certificate  Of 
registry,  which  ahsll  have  been  obtained,  as  afivessid,  shall  bs 
delivered  up  to  the  ctdlector  of  such  disOict,  who,  up<M>  the  r<> 
quisites  of  this  act,  in  order  to  tbe  registry  of  ^ps  or  vesaeli^ 
being  complied  with,  iball  grant  a  new  one,  in  lieu  of  tbe  first  j 
and  the  certificate,  so  deUvered  up,  shall  forthwith  be  returned 
by  tbe  collector,  who  shall  transmit  the  same  to  tbe  collectoi 
taho  shall  have  granted  it.  And  if  the  said  first  mentioned  oer- 
tiGcate  of  registry,  shall  not  be  delivered  up,  as  above  directed, 
the  owne^  or  owners,  and  the  master  of  such  ship  or  vessel,  at 
the  time  of  ber  said  arrival  within  the  district  comprehending 
the.port  t(V which  abe  may  belongr  shall,  sersrally,  forfeit  th« 
sum  of  one  hundred  dollars,  to  be  recovered,  with  costs  of  suit^ 
and  the  said  certificate  of  registry  sbatl  be  thenceforth  voidw 
And  in  case,  any  of  the  matters  of  fact,  in  tfte  said  oath  or  af-< 
firmation  alledged,  witich  shall  be  within  the  knowledge  of  th« 
party,  so  swearing  or  afiirmingi  (hall  not  be  true,  there  ^all  b« 
a  forfeiture  of  the  ship  or  vessel,  together  with  her  tackle,  for- 
niture  and  i^iysTel.  in  respect  to  whicti,  the  same  shall  hav« 
been  made,  or  of  the  value  thereof,  to  be  r«eov«red,  with  costs 
of  suit,  of  tbe  person  by  whom  such  oalh  or  affirmation  ehaU 
have  been  made  :  Prooided  always.  Thai  if  the  master,  or  per- 
son having  the  charge  or  command  of  such  ship  or  vessel,  shall 
be  within  the  district  aforesaid,  when  application  shall  be  made 
Jot  registering  the  same,  be  shallj  himselff  maJie  oath  or  affirm' 
idion,  instead  of  the  said  s^nt  or  aUMoey,  touching  his  being, 
a  citizen,  and  tlie  means  wbureby,  or  manner  in  which,  he  is  so 
a  citizen  ;  in  which  ease,  if  what  tbe  said  master,  or  persoa 
having  the  said  charge  or  command,  shall  so  swear  or  affirm, 
shall  not  be  true,  tbe  forfeiture  aforesaid  shall  not  be  incurreiV 
but  he  shall,  himself,  forfeit  and  pay,  by  reason  thereof,  th% 
sum  of  one  thousand  dollars. 

Sec.   13.  ^«£6i;i<^A«rciwcJ*J,ThatifthecertificateoftlMi. 
registry  of  any  «htp  or  vessel  shall  be  lost  or  destroyed,  or  misr 
liiid,  the  master,  ur  other  person  having  the  charge  or  command 
thereof,  may  make  oath  or  Affirmation,  before  the  colleotor  ok 
tite  district  where  such  ship  oi  vessel  iihaU  first,  be>  afler  such 
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Ie0,  destruction,  or  miilayin;,  wim  is  hereby  cntiMrued  to  »&• 
BliDister  the  same,  nhtch  oath  or  ifinnalian  afaill  be  of  A6 
farm  foUowini; :  "  1  (iiuerting  here  tb«  name  of  the  peno* 
■wearing  or  afSnning)  being  Baiter  {or  bating  ibe  charge  or 
comniand}  of  the  ship  or  vessel,  c&lkd  the  (Inserting  tbe  naoie 
of  the  Tessel)  do  sfrear  (or  affirm)  that  the  oeid  ship  or  vcmeU 
bath  been,  aa  I  verjly  believe,  registered,  acconiing  to  Imt,  by 
the  name  of  (inserting  again  the  name  of  the  Tenel)  and  that  a 
certificate  thereof  was  granted  by  the  coltector  of  the  diMtki  of 
(naming  the  district  where  registered)  which  «er4ificMc  hat  been 
lottt  (or  destroyed,  or  uniotentioDally,  and  by  mere  accidHM  mis- 
laid, as  the  case  may  be)  and  (except  i^cie  the  certificate  is 
slledged  to  have  been  destroyed)  that  the  same,  if  fennd  again, 
■tid  within  my  powerj  shall  be  delivered  up  tn  the  coUeetor  of 
the  digtrict,  in  which  it  was  granted  ;"  which  eUh,  or  aSnoa- 
tion  shall  be  sobscribed  by  the  party  making  tbe  same,  and  op~ 
on  Goch  oath  or  aftirHiation  being  mad^  And  the  otlM'  requi- 
sites of  this  act,  in  order  to  the  registry  nf  d)ip*  or  venri%  be- 
ing complied  with,  it  Rball  be  Uwfiri  for  the  collector  of  the  dis- 
trict, before  whom  such  oath  or  aArrmation  is  made,  to  grant  a 
}  new  regi!iter,  inserting  therein,  that  tbe  same  is  ismed,  in  tbe 
room  of  the  one  lost  nr  deatroyed.  But  in  aU  lami.  where  a 
register  shall  be  granted,  in  lieu  of  tbe  one  krtor  destroyed, 
fay  any  other  than  the  collector  of  the  district,  to  wbii:h  tbu 
■hip,  or  vessel  actually  belong)  such  rvjiisler  shall,  witten  ten 
days,  after  her  first  arrival  within  the  district  to  which  she  be- 
longs, be  delivered  up  to  the  collector  of  the  aatd  district,  who 
•hall,  thereupon,  grant  a  new  register,  in  lieulhereof.  And  n  case 
the  nuster,  or  commander  shall  neglect  to  deliver  np  snch  n^ 
gister,  within  the  time  afoi'oiaid,  he  shall  furiieit  one  tttodred 
dollars ;  and  the  former  regisier  ahall  become  nail  and  void. 

Sec.  14.  And  bt  it  fitrther  aaeted.  That  when  any  ship  or 
vessel,  which  shall  hare  been  registered,  par«ia»ttD  this  act,  or 
the  act  hereby,  in  part  repealed,  shall,  in  whcde,  or  in  pari, 
be  sold,  or  transfeired  l{>  a  citizen  or  citiscna  of  the  United 
Stales,  or  shall  be  altered  in  form,*  or  bortheni  by  bemg 
lengthened,  or  built  apga,  or  from  one  denominatioi)  u>  ano- 
ther, by  iba  mode  or  meihod  of  ngging  or  fitting,  in  every 
such  case  the  said  ship  or  vessel  shall  be  re^iered  anew,  by 
her  frtrmer  name,  according  to  the  directions  beniu  before  cnni- 
taincd  (otherwise  she  shall  cease  to  be  deemed  a  atiip  or  vessri 
■of  the  United  Statfs)  atxl  her  former  certihcate  of  registry  shall 
be  delivered  up  to  the  collector  to  whom  ^rphcation  finr  ^ch 
new  registry  shall  be  made,  at  the  time,  that  the  same  shidi  be 
made,  to  be  by  hira  transmitted  to  the  Register  of  the  Trm-' 
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wch  caM  of  B^e  or  truufer,  there  shall  be  lome  Instrgment  o£^  ~ 
jfrriting,  in  die  nature  of  a  bill  «f  tele,  wkich  thall  recite  at 
length,  the  laid  certificate;  otherwhe  the  taid  flhip  or  Temel;-''^ 
Mali  be  incapable  of  being  to  ngister^  aoeir.  And  in  every 
caM,  ID  which  a  ahip  or  Tcael  fl  herebjr  required  to  be  regis-. 
tared  anew,  ifabe  ahall  not  be  lo  registend  anew,  iihb  shall  not 
be  entitlad  b>  any  <rf  the  pririlrges  or  benefita  of  a  ship  or  Tea-' 
sel  of  the  United  Btates.  And  flirther,  if  her  mid  former  certi- 
ficate of  wgiHry  ahall  not  be  delirered  up,  aa  -aftwesah),  except 
Miem  tbe  mse  ma^  have  been  deatroyed;  loat,  <n  unintention- 
«lly  mislaidft  and  an  oath  or  affirmation  thereof  sball  have  been 
miiti  aa  afbreiud,  the  owner  or  owners  of  such  ship  or  veasel 
■hall  forfeit  and  p^  the  nm  of  Sve  hondtod  dollars,  to  be  re- 
corered  with  coati  of  snit 

Sec.  13.  Aid  be  it  fiut/ur  eHoOedi  That  when  the  ntaster,  or 
pereoQ  having  the  charge  or  command  of  a  ship  or  Teaael;  re-' 
gistered  poraoaat  to  this  aet,  or  the  act  hel«by  in  part  repeal- 
ed, shall  bb  changed>  tbe  owner,  or  one  i>t  the  owtieM,  or  the 
nevt  msiter  of  aach  ship  or  venel,  ahall  repwt  snch  change  to 
the  collector  of  tbe  district  where  the  same  shall  happen,  or 
where  the  nid  ihip  or  veasel  (ball  6rtX  be,  after  the  tame  shall 
hare  h^pened;  aitd  shall  produce  to  him  the  cettificate  of  re- 
gistry of  aach  ^ip  or  veaMJi  andshalHnekeoathoraffiriiiatkin, 
{^Qwiog  that  snch  new  master  is  a  citiaen  of  the'United  States, 
and  the  maimer  in  which,  or  mews  wberebyi  he  i«  to  d  citizen ; 
whereupon  the  said  collector  ihall  endorse  upon  the  said  certifi- 
cue  of  re^stry,  a  mcrrtoraodam  of  snch  change,  specifying  the 
name  of  soch  new  master^  and  thaH  tobscribe  the  said  oiemo- 
raulam  with  hia  name,  and  if  other  than  the  collector  of  the 
districtt  by  w^«n  the  laid  certificate  of  registry  shall  have 
been  granted,  shall  transmit  acopybf  the  sahl  memorandum  to' 
him,  with  notice  of  tbe  particnbir  ship  or  vessel,  to  which  it 
fball  relate)  and  the  collector  of  the  district,  by  whom  th^ 
said  certificate  shall  have  been  grantedi  shall  make  a  like  me-  ' 
motandmn  of  wch  change;  in  bis  book  of  registers;  and  shall 
tranmit  a  copy  thereofi  to  the  Register  of  the  Treasary.  And 
if  Ibb  said  chai^  shall  not  be  reported*  or  If  tbe  Mid  oath  oi^ 
affirmation  shall  not  be  talmOj  as  above  directed,  the  registry 
of  such  ship  fir  vessel  shall  be  roidj  and  the  said  master,  or  per-- 
son,  baring  thechsrgeor  command  of  her,thall  fbrftit  and  pay-' 
tbe  sum  of  one  handred  dothwa. 

Sec.   t€.  AndbcitfiirtktraaKted,  Tbatif  any  ship  or  vessel 
heretofore  registered,  or  w^ich  sbatl  hereafter  he  registered,  as    . 
a  sliip  or  reflt«l  of  tbe  Uniiad-JSutes,  shall  be  sold  or  mBtfer-> 
Di 


■,  Google 


r. 


to  AFPBKt>QC.   K(h^ 

•d  in  wbok  or  in  pact  bywuyoTtniat,  confidenca  or  otbir^iitj 
f  a  Hok^t  or  citiMB  of  aaj  foniga  priocc  or  •ta(«.  aod  nth 
^e  or  taaiafar  ihtU  not  be  nude  known,  in  nunnet  heroin  be 
ore  diracud,  neb  ihip^or  vosmI,  Ugo^M  with  har  tackle,  ap* 
Mrel  and  fiirwtDR>.  aktil  bo  fix^trd :  Fnmided,  That  if  amcb 
bip  or  vessel  tiaii  be  owned  in  port  only,  and  it  shall  bo  made 
ippear  to  the  jory.  bofora  whtMn  the  trial  for  aoch  forfeitnro 
ihali  bcbndi  that  any  othoi  owner  of  such  iihip  an  vfcaael,  beii^ 
I  ciiiaen  of  tho  United  Statoa,-  wa»  whoUjr  ignorant  of  the  sate 
«  transfer  %o,  or  ownerthip  of,  such  foreign  aufajfct  or  citiiei^ 
he  share  or  interest  of  such  citizen  of  the  United  Statea  ohall 
lot  he  mbiect  to  wch  forfeiture  ;  and  Um  reudae  onJy  shall  be 
;d  forfeited. 

Sec  17,  Aid  ba  it  fitrtlier  emtcUd,  Tbai  npoo  the  entry  of 
pvery  ship  or  ve««el  of  the  United  Statoti  from  aay  foreign  port 
or  place,  if  tho  some  shall  be  at  the  port  or  place,  at  which  the' 
owner,  or  any  of  the  part-owners  reside)  auch  owner  or  (drt- 
owner«  shall  make  oath  or  affinnaiioa,  that  the  register  of  aoch 
nhip  or  vessel  contains  ihe  name  or  names  of  all  the  persons, 
who  are  thea  owners  of  tbowid  ship  or  vessel ;  or  if  any  pan 
(ti'Guch  ship  or  vessel  has  been  aold  or  transferred)  noce  the 
granting  of  suL-h  regbter,  that  such  is  the  case,  and  that  no  fa* 
r<;:;;n  sijljjiict  or  citisen  bUb,  to  the  beat  of  his  knowledge  and 
belief,  any  shBrer  by  the  <vay  of  trust,  CbD&dence  or  otherwiie, 
iti  •tucb  Hhip  or  vessel,  ^d  if  the  ovmer,  or  any  partKnroer, 
sli^ll  not  reside  at  the  port  or  place,  at  which  such  veesel  shall 
enter,  then  the  master  or  ccxnniander  shall  make  oath  or  afiir- 
mntiont  to  the  like  eilecL  And  if  the  owner,  or  part-owner, 
wlicre  there  is  oie,  «r  tho  master  or  commander,  where  then 
i.f  no  owner,  shal)  refuse  to  swear  or  affirm  as  aforeaaid,  aucb 
ittiip  or  vessel  shall  not  be  entitled  to  the  pritilegea  of  a  ahip  or 
vessel  of  the  Uniied  States. 

Sec.  IS.  Aad  be  it fitrtlttr  enacted,  Tliatinall  caaesi  where  tbe 
Riaater,  Gonmtander,  or  owner  of  a  ship  or  vessel,  shall  deUvet 
lip  the  register  of  such  ship  or  vessel,  agreeable  to  the  provisitni 
of  this  act,  if  to  the  collector  of  the  district,  irheie  tbe  sane 
E^iiall  have  been  granted,  the  said  collector  shall,  thereupon.cao- 
cel  the  bond,  which  shall  have  been  given  at  the  time  of  grant- 
ing such  register ;  or,  if  to  ibe  collector  of  any  other  district, 
such  collector  ehall  grant  to  the  «aid  master,  commander,  or 
omier,  a  receipt  or  acknowledgment,  that  such  regisiar  has  been 
delivered  to  him,  and  the  time,  when;  and  upon  aucb  receipt 
being  produced  to  the  collector,  by  whom  the  register  was' 
granted,  he  shall  cancel  tbe  bond  of  the  party,  as  if  theiegiMer 
hud  been  utame'd  to  him. 
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Sec.  19^  Ax4  be  itfiirAer  enaatit,  tbit  the  cbtlevtor  ts£  Mch 
dittrict  riiall  progKHiTely  avBaber  the  c^ificates  of  tbe  regi*< 
'tiy  by  him  granted,  beginning  anew,  U  the  coauawncemsnt 
of  each  year,  and  ^tall  enter  aa  exact  copy  of  each  ceitifiaate, 
in  a  book  to  be  kept  ibr  that  purpose ;  and  fhalU-onCe  in  tbvib 
months,  transmit  to  the  Register  of  the  TreoMrry,  copies  »f  all 
the  certificates,  which  shall  have  bMB  granted  by  binit  mchi^ 
ing  the  number  of  each. 

Sec.  20.  And  be  UJia^her  tnaeted.  That  every  dap  or  veatel, 
bnilt  in  the  United  Statet,  after  the  fiftcontk  day  of  Angint, 
one  thonsawl  seven  hundred  and  eighty  niup,  and  belmging 
wholly,  or  in  part,  to  the  mfafeclB  of  foteign  pftneo,  ta  order  to 
foe  entitled  to  the  bencGte  (^  a  ahipr  boill  ai^  recorded  in  tbe 
Vnited  States,  shAH  be  recorded  in  the  office  of  tbe  collector  o£  < 
the  district,  ib  wfitcb  «n(^  ship  or  venef  was  built,  in  maonar 
following,  that  is  to -say  ;  The  builder  of  every  inch,  ship  or 
vesael,  shall  make  oath  or  affirmatioa,  befi>re  the  collector  oC 
snch  distriA,  who  is  heret^  aathoriaed  to  adnunist«-  the  tame, 
in  manner  following:  "1  {inaerting  here  the  name  of  mch 
builder]  of  [inaertmg  hereihe  place  of  his  reaideBC«]thipwi^bt, 
do  swear  [or  affirm]  that  [describing  here  the  kind  of  vessel,  an, 
whether  ship,  brig,  snow,  schooner,  sloop,  or  whatever  ebe} 
named  [inserting  here  the  nume  of  the  ship  or  <res9el]  faaring 
(inserting  liere  the  number  of  decks}  and  being,  in  length  [in- 
serting here  the  number  of  fleet]  in  breadth  [inserting  here  Uio 

'  number  of  feet]  in  depth  [inserting  here  the  number  of  feet]' 
and  roeasuring  [inserting  here  the  number  of  toaa]  having  [spe- 
cifying, whether  any  or  no]  gallery,  and  [alio  specifying,  whe- 
ther any  or  no]  head,  was  built  by  mcor  under  my  direction, 
at  [naming  the  place,  county  and.  State]  in  the  United  States. 
in  tbe  year  [insetting  here  the  number  of  the  year;"],  which 
oath  or  affirmation,  shall  bf  subecribed  by  the  person  making 
the  same,  and  shall  be  recorded  in  a  book,  to  be  kept,  by  the 
•aid  collector,  for  that  purpose. 

Sec.  21.  And  be  it  fiaiher  cnacud.    That  the  said  collector 

'  Ihalt  cause  the  said  ship  or  vessel  to  be  surteyed  or  admeasuredj^ 
according  to  the  rule,,  prescribed  by  the  forty-third  sectioa  of 

'  the  act,  intitled,  "  An  act  to  provide  mora  eSectnally  for  the- 
CT)ltection  of  the  duties  imposed  by  law  mi  goods,  wanes,  and. 
Vterchandt^e,  imported  into  the  United  States,,  and  oa  fim  ton- 
nage of  ships  or  vessels;"  and  the  person,,  by  whan,  snch  ad«- 
measurement  xhall  be  made,  shall  grant  a  certificate  thfireof,  a« 
in  the  case  of  a  ship  or.  wasel  to  be  registered;  which  certifi- 
cate shall  be  counteraigned  by  the  said  builder,  and  by  an 
omier,  or  the  master,  or  peooa  having  the  cosomaBAwcharg* 
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tberfof,  or  by  some  other  pano%  being  an  agent  €ar  the  man 
«r  owners  tliereof,  in  tettiiooEiy  of  %h/t  troth  of  .the  pwticoluk 
.  tbtireiaconuined. 

Sec.  22.  And  be  it  fiaihcr  taacted,  That  a  certificat*  of  the 
■aid  record,  attested  upder  the  Uaod  and  seal  of  the  vaid  collec- 
tor, sball  tie  granted  to  the  matter  of  cTery  such  ship  or  tcoe^ 
-W  nearly  m  may  be,  of  tiie  foroi  foUowing :  "  In  purHumoe  of- 
Viact,  iotitled,  V  An  act  concerning  UteregitUriog  and  racflrd.- 
ing  of  shipt  or  veuels,"  1  (insertiag  here  the  name  of  the  col* 
Sector  (if  the  district)  of  (iosertiog  hece  the  Qame  of  the  district) 
in  the  United  States,  do.  vectify,  that  (insening  ben  the  name  of 
the  builder)  of  (iowrung  here  t)|e  place  of  hit  re:^de»(e,  covntyv 
«pd  State!  havjitg  sworn,  or  afiirmedt  tfaat  tbg  (deacnbfnf;  tb* 
ship  or  vessel,  aa  \a  the  certificate  of  record)  naiped  (-imating 
here  het  name)  whereof  (interting  h<«e  the  nanw  tf  Uw  muter) 
U.  at  pceaent  master,  vvm  built  at  (inserting  here  the  name  of 
the  place,  coanty  and  State,  where  built)  by  binii  or  vndcr  hi: 
direction,  in  the  year  (inserijng  her$  the  number  of  lb«  ye«r) 
an4  (inserting  here,  the  name  of  the  sur^yoTj  or  other  penoD, 
by  whom  the  came  adraeaeurement  ^ajl  hare  been  made)  hav- 
ing certified,  that  the  said  ship  or  vessel  has  (iasertiog  here  her 
number  of  declu)  is,  ii\  length  (io&erting  here  the  number  of 
feet]  in  breadth  (inserting  here  the  number  of  fe«t)  in  depth 
(inserting  here  the  number  of  feet)  and  ne^ures  (ioaertii^  here 
ihe  number  of  tons :)  And  the  said  builder  »nd  (saming  and  de- 
scribing th«  owjier,  or  master,  or  agent  for  the  owner  or  ownei^ 
as  the  ci^e  may  be,  by  whonf  the  said  certificate  ah^l  bavft 
been  counteniigned)  having  agreed  to  the  paid  dcacnptien  asHl 
admeasttrement,  the  said  ship  or  vessel  h«s  been  recoi^d,  in 
the  district  of  (inserting  here  the  name  of  the  district  where  k>. 
corded)  in  the  Cnited  States  ;  Witness  my  hand  and  aeal,  tUa. 
(insening  here  the  day  of  the  moalb]  day  of  (insening  heratfae 
n^ne  o>  the  montfa)  ip  the  year  (inserting  here  the  number  of 
the  year]  i"  which  certificate  shall  be  recorded  in  the  office  of 
the  said  collector.,  and  a  duplicate  tliereof  transmitted  to  tbc 
Kegister  of  th^  Treasury  of  Ui?  Doited  Stales,  to  be  recwded  in 
bis  office. 

Sec.  23.  4ndbeitfurtka'piacttd,  That  if  the  master,  or  the 
name  of  any  ship  or  vessel  so  ipcorded,  shall  be  changed,  tha  - 
owner,  part-owner,  or  coangnee  of  such  ship  or  vessel,  shall 
caus^  a  memorandivq  thereof  t^  be  endorsed  on  ibe  certilicaM 
pf  the  record,  by  die  collector  of  the  dbtrict,  where  such  ship 
pr  vessel  may  be,  or  at  which  st^e  shai)  &rst  arrive,  if  swrh  cbangn 
fook  place  in  a  tbreiga  country  >  uid  a  copy  thereof  «hall  be  osm 
teied  in  ^le  book  of  (^cordt,  a  traascTlpt,  whereof  shall  be  tnu^ 
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mUted,  hy  the  said  cbllector,  to  the  collector  of  the-  district; 
where  Bath  certificate  vraa  granted  (if  not  tte  laoie  person)  who 
shall  enter  the  sainv  in  hi!<  book  of  records,  and  forward  a  du- 
plicate of  tuch  entry,  (o  the  Register  of  the  Treasury  of  thv 
United  Slates;  andin  such  case,  until  the  said  owner,  part-owner, 
or  ctHisignee,  diall  cause  the  said  memarandunt  to  be  made^ 
by  the  collector,'  in  manner  aforesaid,  sueh  ship  or  renet  shall 
not  be  deemed,  or  considered,  as  a  vesul  recwded,  in  pnrenancv' 
of  this  act  . 

See.  24.  Aid  bt  it  further  enacted.  That  the  master,  or  other 
penm  having  the  ciHnmand  or  charge  of  any  ship  or  vessel,  re- 
cAttled  in  ponroance  of  this  act,  sha,lt,  on  entry  of  snch  ship  or 
vessel,  produce  the  certifiGate  of  .^uch  record,  to  the  collector  of  \ 
the  district,  where  she  shall  be  so  entenid ;  in  firilnre  of  which, 
the  said  ship  or  veseet,  shall  not  be  entitled  to  the  privileges  of 
a  vessel,  recorded  as  aforesaid  :  Prorided  idaays,  and  be  iijkr- 
ihrr  eiuKted,  T^t  nothing  herein  contained  shall  be  construed 
to  makf  it  necessary  to  record,  a  second  time,  any  ^p  or  ves- 
sel, which  shall  have  been  recorded,  pursuant  to  the  act,  here- 
by in  part  repeated  j  but  such  recording  shall  be  of  the  like 
force  aad  eflbct,  as  if  made,  pursuant  to  this  acL 

Sec.  £5.  Aad  be  it  further  enacted.  That  the  fees  and  allow- 
ances) for  the  several  services  to  be  performed,  porsuant  to  this 
act,  and  the  distribation  of  the  same,  shall  be  as  follows,  to 
wif:  For  the  admeasurement  of*  every  ship  or  vessel,  of  one' 
handred  tons,  and  under,  one  cent  per  ton ;  for  the  admeasure- 
meat  of  every  ship  or  vessel,  above  one  hundred,  and  not  ex- 
ffeeding  two  hundred  tons,  one  hundred  and  fifty  cents ;  fhr  the 
«dmeasDrement  of  every  ship  or  vessel,  above  two  hundred  ton«, 
two  himdred  cents;  fcir  every  certificale  of  registry  or  record, 
two  hundred  cents  ;  Ybr  every  endorsement  upon  a  certificate  of 
ref;iMTy  or  retard,  one  hundred  cents;  and  for  taking  every 
bond  required  by  this  act,  twenty-five  cents.  The  whole  t- 
tilount  of  which  fees  shall  be  received,  and  accounted  for,  by 
the  collector,  or,  at  his  option,  by  the  nSval'OfEcer,  where  there 
taone;  and  where  there  is  a  collector,  naval-officer,  and  sur- 
reyor,  shall  be  equally  divided,  monthly,  between  the  said  of- 
ficers ;  and  where  there  is  no  naval-officer,  two  thirds  to  the 
cellector,  and  the  other  third  to  the  surveyor;  and  where  there 
is  only  a  collector,  he  shall  receive  ihe  whole  amount  thereof;  . 
and  where  there  is  nioro  than  ona  surveyor  in  any  district,  each 
of  them  shall  receive  his  proportionable  part  of  such  fees,  as 
«hall  arise  in  the  port,  for  which  he  is  appointed  i  Prtmided  at» 
tveyt,  that,  in  all  cases,  where  the  tonnage  of  any  ship  or  ves- 
sel sltaJl  be  ascettoined,  by  any  person  appointed  for  that  pw 


N..,j-,  Google 


vGoogIc 


describe^  or  avthorixecl/iii  and  bsr  thn  Kt,  tocb  p«iioa,orper-> 
Mn.1,  shall/ for  «*ery  such  offence,  forfeit  tti£  uim  of  fire  hsn- 
tked  dollar*. 

Sea.  29.  Jnd  be  it  further  enacied.  That  all  the  penaltiei  and 
ftirfeituTes,  which  may  be  incurred,  iM  oflencea  agitinst  thii  act, 
shall  and  may  be  sued  for,  prosecuted  and  rccorered,  in  mch 
courts,  and  be  disposed  of.  In  snch  manner,  as  any  pcnalttei  and 
forfeiturea,  which  may  be  incurred,  for  ofiencea  a^iost  the  act, 
intitled,  "  An  act  to  provide  more  efltoually  for  the  collcctiiMi 
of  the  dudes  imposed  by  law,  on  goods,  wares  and  merchandize 
imported  into  the  United  States,  and  on  the  tonnage  of  ships  or 
teasels,"  may  legally  be  sued  for,  prosecuted,  recovered  and  dis- 
posed of ;  Pronidtd  always.  That  if  any  ofGcer  entitled  to  a  part, 
or  share  of  any  such  penalty,  or  forfeiture,  shall  be  necesianr, 
as  a  witness,  on  the  trial  for  such  penalty  or  forfeiture,  snch  offi- 
cer may  be  a  tritness  upon  the  said  trial ;  but  in  sach  case,  h« 
shall  not  recuse,  nor  be  entitled  to  any  part  Or  share  of  the  ssld 
penalty  or  forfeiture  ;  and  the  part  or  share,  to  which  be  would 
otherwiie  hane  been  entitled,  ihsll  accrue  to  the  United  States. 

Sec.  30.  And  be  Ufurtier  cnacltd.  That  from  and  after  th6 
last  day  of  March  next,  this  act  shall  be' in  full  force  and  ef- 
fect ;  and  so  much  of  the  act,  intitled,  "  An  act  fiir  registering 
and  clearing  Teasels,  regulating  the  coasting  trade,  and  for  oth- 
er purposes,"  as  comes  within  the  purview  of  this  act,  ^11,  af- 
ter  the  said  last  last  day  of  March,  be  repealed. 

\Thu  act ptuted  ihirlyjiTa  December,  1792.] 


An  Act  far  enrolling  and  licensing  Ship*  or  Vessels 
to  be  emplt^ed  in  the  Coasting  Trade  and  FiA- 
■  eries,  and  for  regulating  tite  lame. 


Bh... 


___  it  enacted  by  the  Senate  and  Hotae  (^  Bepretmta- 
tivet  qflke  United  States  qf  America,  in  Con^tss  assembled.  That 
«hips  or  vessels,  enrolled  by  virtue  of  "  An  act  ftir  registering 
and  clearing  ressels,  regulating  the  coasting  trade,  and  for  oth- 
er purposes,"  and  those  of  twenty  tons  and  upwards,  wliich 
shall  be  enrolled  afler  the  last  day  of  May  nc\t,  in  pursuance 
of  this  act,  and  having  a  licence  in  force,  or  if  less  than  twenty 
t«ns.  not  being  enrolled  shall  have  a  licence  in  force,  as  is  here* 
inafter  required,  and  no  others,  shall  be  deemed  ships  or  vessels 
of  il)e  United  States,  entKled  to  the  privileges  of  ships  or  reRiel* 
-employed  in  the  coasting  trade  or  fisheries. 
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Sec.  2.  Jitd  be  itfiniker  enacted.  That  From  and  bKci  tbe  tsA 
^y  of  May  next,  in  order  for  the  enrolment  of  any  ship  w  tm^ 
Kel,  she  shall  possess  the  latne  qoalitication!!,  and  th«  same  r*. 
qniiitn,  in  all  respecta,  ahail  be  CDni)iUed  with,  a*  are  made  ne- 
cnsarjr  for  registering  ships  or  veucis,  by  the  act,  intitled,  "An 
act  concerning  the  Kgiitering  and  recording  of  ships  or  Tcsaels," 
and  the  same  duties  and  authorities  are  hereby  given  tmd  int- 
poaed  on  ail  officent,  respectively,  in  relation  u>  such  enrolments, 
and  the  same  proceedin^^  shall  be  had,  in  similar  cases,  loncli- 
iDg  aoch  earolmenis  ;  and  the  ships  or  veMeli  'so  enrolled,  wiiEi 
the  master,  or  owner  or  owners  thereof,  shall  be  subject  to  tbe 
name  reqiiisitui  ac  are  in  those  mpecu  proTided  for  vessels  re- 
gistered by  virtue  of  the  afore.said  act  >  tlte  record  of  which  en- 
n^ment  shall  be  nindei  and  an  abstract  or  copy  thereof  granted, 
^  ttji  nearly  as  may  he*  in  the  form  following  :  "  Enrolment  in 
'  vonformity  to  an  act  of  the  Congress  bf  the  United  Slates  of 
America,  intitled  "  An  act  for  enrolling  and  Ikensfng  sfaips  or 
vessels,  to  be  employed  in  the  coasting  trade  &nd  fishenes,  and 
iur  regulating  tbe  same"  [inserting  here  tbe  name  of  the  per- 
aon  with  bis  occupation  arid  place  of  abode;  by  whom  the  oath 
«r  aOirmation  ia  to  be  made]  having  taken  and  subscribed  tbe 
oatli  (or  affirttiation)  required  by  this  act,  and  having  sworn  (or 
sSirmed]  that  he  (or  she,  and  if  more  than  one  owner,  adding 
th«  words  "  together  with^"  and  the  name  or  name:,  occupation 
or  occupations,  place  or  places  of  abode,  of  the  owner  or  own- 
ers) is,  (or  are]  a  citizen  (or  citizens)  of  the  United  Stales,  and 
sfJe  owner  (or  owners)  of  the  ship  or  vessel,  called  the  [insett- 
ing here  her  name]  of  [inserting  here  the  name  of  the  port;  ttf 
K'hich  she  may  belong]  whereof  [inserting  here  the  name  of 
the  master]  is  at  present  master,  -and  is  a  citizen  of  the  United 
State*!,  and  that  (lie  said  ship  or  vessel  w^  [inserting  here  when 
Bnd  where  built]  and  {inserting  here  the  itame  and  office,  if 
uny,  of  the  persun,  by  whom  she  shall  have  been  surveyed,  or 
admeasuried]  having  certiRed,  that  the  said  ship  or  vessel  he 
[iosening  here  the  number  of  decks]  and  [inserting  here  the 
jtumber  of.  ma^ts]  bihI  that  her  length  is  [inserting  here  tbe 
iiumbfr  of  feet]  her  breadth  [iiuerting  here  the  number  of  red} 
licr  depth  [inserting  here  the  number  of  feet]  and  that  she 
me^uures  [iniierting  here  her  nunibor.  of  tuns]  that  she  is  [de-' 
scribing  here  the  particular  kind  of  vessel,  wltelht:r  ship,  brig- 
*  antint',  snow,  schooner,  sloop,  or  whatever  else,  together  with 
her  built,  and  specifying,  whether  she  has  any  or  no  gatJer^F-or. 
head]  and  ilie  said  [naming  the  owner,  at  the  master,  or  mber 
person  acting  in  behalf  of  the  owner  or  otvners,  by  whom  tbe 
certitirate  of  adimr.mirement  shall  have  been  couaiersigned} 
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Mviiig  agreed  toihsdeMrlpt'iopwiul  adatouwetiiMiaboTe^- 
cifiedi  aiul  Bufficiaat  Mcuk'ity  ha-ving  beengiven,  according 'to 
the  said  act,  the  laid  ship  or  veaiel  has  been  duly  enrotled,  at 
the  port  of  [qaming  the  port  where  enrolleil.]  Givea  under  my  ■ 
haiMl  and  seal,  at  [roiDing  t^  iud  port]  this  fiosertiDgthe  par- 
ticular day]  day  of  [naming  the  month]  intbe  y«u  [apedfy- 
iog  the  Dumber  of  the  year,  in  words  at  length,!'] 

Sec.  3.  And  be_  it /artier  enacted,  That  it  shall  and  may  be 
lawful  foe  the  jcollactora  of  the  several  district!,  to  enrol  and' 
licence  any  ship  or  veiaeU  that  niay  be  re^atcred;  opon  anoh 
registry  being  given  up,  or  to  register  any  ship  or  veweli  tb«t 
inaybeeDroliedrUpoaBuphearolmeatanil  license  beinggivenup. 
And  when  any  chip  or  vessel  ithall  be  in  any  other  district,  tbut 
the  one,  to  ivhich  sbe  beloogSj  the  collector -of  such  districti  on 
the  application  of  the  master  or  camraaader' tbereof,  and  upon 
Mistaking  an  oath  or  affirmation,  that,  aoowding  to  his  best 
knowledge  ai)d  belief,  the  property  lemainsi  as  expressed  in  the- 
register  or  enrolment  proposed  to  be  givea  u|^  a&d  tipon  his> 
giving  the  bonds  required  For  granting  re^stersi  shaH  mike  " 
the  exchanges  aforeeaid ;  Ifut  in  every  sijch  case,  the  collector,  - 
ito  whom  the  register,  or  enrolment  and  licence  may  be  given 
iip,  shall  transmit  the  same  to  the  register  of  the  tmaury ;  and 
the  register,  or  eninlmcnt  aliil  licence,  granted  id  lion  ibertof,  . 
shall,  within  ten  days  after  the  arrival  of  sat^  ship  or  vessel 
within  the  district  to  which  she  belongs,  be  dclivered-to  the 
collector  of  the  said  district,  and  be  by  hiol  cancelled.  And  if 
the  said  master  or  coniniander  shall  neglect  to  deliver  the  said  - 
Register  or  enrolment  and  licence^  within  the  tioie  aforbiaidy  he 
ehall  forfeit  one  hundred  dollars.  .  :         '  , 

Sec:  4.  And  b^  it  farther  enaaeit.  That  in  ordes  to  the  lieen- 
Sing  of.any  ship  or  vessel,  for  carrying  on  the  coasting  trade  ot 
fisheries,  the  husband,  or  raanagiog  owner,  together  with  the 
master  thereof,  with  one  or  more  suietiesi  to  the  saUtfaction  of    ■ 
th^  collector  grajithig  the  same,  shall  b(»:ome  bound  to  pay  to 
the  United  States,  if  such  ship  oi  vessel  be  of  the  burthen  of  ' 
ttve  tons,  nnd  less  than  twenty  tons,  the  Stim  of  one  hundred 
dollars;  and  if  twenty  tons,  and  not  exceeding  thirty   tons)  the 
sum  of  two  hundred  dollars ;  and  if  above  thirty  tons,  and  not 
exceeding  sLsty  tons,  the  svm  of  five  hundred  dollars;  and  if 
above  siMy  tuus,  the  ^m  of  one  thousand  dollars  ;  in  case  it -> 
shall  appear,  vritiiiu  two  yeanfro^tiie  date  of  the  bond,  that 
su^h  ship  or  vessel  has  beeii  employed  in  any  trade,  whereby- 
the  revenue  of  the  United  States  has  been  defrauded  during  tfatT 
time,  the  licence  granLed  to  such  ship  or  vessel  reaiaiaed  in  . 
force ;  and  the  master  ot  such  ship  or  vessel  shall  also  swear,  or 
t  4  .  - 
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aUp  or  ressBl  bp  (ound,  with  »  fbrg 
making  use  of  a  licence  granted  fo 
pucli  sliip  01  Tesaei,  with  her  tackle,  apl 
pa  board  her,  shall  be  furfeiUsd. 

Sec.  0,  jilrtrf  be  it  furdur  tmici&i,  1 
JUay  next,  every  ship  or  vessel  of  twei 
tbaa  such  as  are  registered]  found  iradd 
district,  o^  belween  diftivent  plac 
rying  on  the  fishery,  without  being  enroll 
jeas  than  twenty  tons,  and  not  IjKssthaa  five VifiSTwitnou 
in  manner  as  is  provided  by  this  act;  such  ship  or  ves! 
with  goods,  the  growth  or  manufacture  of  the  United  States  only 
(diatiiled spirits  exce[ited)or  in  ballast, shall  pay  thesamg  feeB^nd. 
tonnage  in.  every  port  of  the  United  States,  at  whiclLshe  may  ar- 
rive, as  ships  or  vessels  not  belonging  to  a  citiscn  orciti^ns  of  the 
United.  States,  .and  if  she  have  on  board  any  articles  of  foreign. 
growth  or  m^oufactare,  or  distilled  spirits,  other  than  seastores, 
,the  ship  or  vessel,  togetlier  with  her  tackle,  apparel  and  furni- 
ture, find  xbe  lad'^S  ^'"''^  *>i>  hoard,  shall^e  Jbr.ftiited  :  Provi-  { 
d:(i,  however,  if  such  ship  or  vessel  be  at  sea,  at  the  expi- 
ration of  .the  time,  for  which  the  licence  was  given,  and  the 
masttf  of  Mth,  ship  or  vessel,  shall  swear  or  allirin,.that  such,' 
was  the  case,  and  sjiall  also  within  forty-eight  hours  after  hu 
arrival  deliver  to  the  collectni  of  the  district  in  which  he  shall 
tirst  arrive,  the  licence  which  shall  have  expired,,  the  forCeitura 
aforesaid  shall  not  be  incurred,  nor  shidi  tbt  ship  ut  vessel  be 
^abk  to  pay  (he  &ea  and  Kmnage  aforesaid. 

Sec.  7.  4nd.be  a  fmiJuTauKirdi  That  the  collector  of  earii 
district,  shall  progressively  number  the  licences  by  him  grant- 
ed, begiiming  anew  at  tlie  comjnencement  of  each. year,  atifL  . 
ah^ll  iMkje  a  record  thereof  in  a  book,  to  be  by  him  kept  for 
.that  purpose,  and  shall,  once  in  three  months,  transmit  to  the 
Eegister  of  the  Treasury,  copies  of  the  licences,,  which  shall 
.bave  been  so  granted  by  him ;  and  also  of  sucli.  licence!,  as. 
shall  have  h^en  given  up  or  returned  to  hini,  respectively,  in. 
pursuance  of  this  act  And  wliete  any  ship  or  vessel  shall  be  ^ 
licenced,  or  encoHed  anew,  or  being  licenced  or  enrolled,  shall 
afterwairds  be  registered,  or  being  registered,  shall  afteiwurds. 
be  enrolled,  or  licenced,  she  sliall,  in  every  such  case,  be  enroll 
led,  licenced  oc  registered  bv.  iier  former  name.     .  ^ 

Sec.  a.  And  Ik  it  fwsher  enacted.  That  if  any  ship  or  vessel;, 
enrolled  oi:  licenced,,  as  aforesaid,  shall  proceed  on  a  foreign  ' 
voyage,  without  first  giving  up  her  enrolioent  and  licence,  to 
the  collector  of  the  district  compreliendiug  the  port,  from  which, 
ahe  is  about  to  proceed  oasuch  forcigii  voy-<ige,  and  boingduly 
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it-ii  •  ■^.  ».  .  3  ■■_--«  tiTi  L-jja  fctr  t-r  »~:T»i  wr^j^  \kx 
<-^-r.-.  ir-'.-^-tz*--,  «■  rf  ***;  I*  w/1  oc:  *<  C*  i:>*i>r:,  m-afcai 
I  v-!*  <i;. '  ir*!.-  -.v:  i-^^it  cf  :*.*  ic^acr  wrtj  i=^  C^OTXt,  to 
f-*  «'.-..T  ■.-.■-■?  '-•  t-^  \.  -i  ^v  <*  t?ii  ns  b'i  c*ryira;«  dtrt**;  and 

!>'ar»,  a  if.-^js  d,  t^  t:  »'l  t:TiVi5  tfiy  d-^i^ire;  ku  rf  inch 
Ixf^rj'.i- «■■»!.  ajre  t--^?i  jr^^w-^^'v  giTro  ap  w>  ifac  niienor  of 
ir.T  ',■-.»!■  <r  Tr-*.  41  i-j-.t-'.'trzfri  tiy  tlin  ac,  jad  a  ceniacve 
'':.■:■-•-{  ti-rirt!  i':*  i.z:id 'A  Hw.h  t'JUctnr,  be  proiortd  by  k^Ii 
r-:S-."_-»  «  if  tr^h  L'.*i»ce  be  I'***,  or  desntrpd,  or  BD-nieniioo- 
s:!y  c.^li^,  Ki  ;hn  it  ciao^  b«  fuim),  and  tb«  otasKr  of  sorli 
«:.  p  'JT  ituel  "hall  make  a»H  snbwribe  «□  vah  or  anlrmiiian, 
fis*  "i'.h  fl'.'.ixe  a  1"«,  <l^;t»ntiJ,  or  onintnitioiialK'  miilai'l, 
1:  b^  yir^'j-  belkres  »nd  that  the  same,  if  found,  shaD  be  de- 
1'-tm1  rip,  a>  r?  btrf'-n  r*-(]utr«4,  then  the  afctvsaid  pcoaltv^all 
P'A  be  int.-'itTtd.  An-J  if  snch  ik-acc  shall  be  lad,  desooyed, 
tr  oni.iten*('jnal!v  Dii:l3i>),  a:  afof^siui,  before  the  cxpiniitn  of 
ih«  lime,  for  wLkh  it  nai  rranted.  upon  the  Glcp  oath  or  affir- 
mation being  made  and  tub^ribeil  hy  the  master  of  sodi  ship 
u(  Tinsel,  the  naid  cfillcctnT  it  hereby  aatborired  and  required, 
upon  applicdtiun  bting  made  therefor,  CO  licence  such  ship  or 
lt;S5el  anew. 

Sec.  10.  And  ht  it  firrther  enacird.  That  it  shall  and  may  be 
lawful  for  the  iiwner  or  owners  of  any  licniced  ship  or  Tnse), 
to  rttum  such  licenw  to  the  coH'.t-inr  who  granted  the  same,  at 
any  time  within  the  year,  for  which  it  was  granted,  who  sliall 
tliereu|K;n,  cancel  the  s^me,  and  slmll  licence  such  vessel  anew, 
tinon  the  applicaiion  of  tlie  owner  or  owntT^,  and  upon  the om- 
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diuoiM  herein  before  required,  being  complied  witb ;  and  hi 
caw  tbe  teran,  for  which  the  former  licence  was  granted,  shall 
pot  be  expired,  an  abatement  uf  the  tonnage  of  six  cents  pet 
ton  ^11  be  mode,  in  the  proportion  of  tbe  time  so  unexpireiL 

Sec.  11.  Aiidbe  Ufwnhercaacied,  That  every  licenced  ship 
or  vessel  shall  have  ber  name,  and  the  port  to  which  she  be* 
belongs,  minted  on  her  stern,  in  the  manner  as  is  provided fot 
registered  ships  or  vessels,  and  if  any  licenced  ship  or  vessel  be 
found,  without  such  painting,  the  owner  or  owners  thereof  shall 
pay  twenty  dollars. 

Sec.  12.  Md  be  it  fkrthcr  enacted.  That  when  the  master  of 
any  licenced  ship  or  vessel,  ferry  boats  excepted,  shall  be 
changed,  tbe  new  master,  or,  in  case  of  his  absence,  the  owner 
or  one  of  the  owners  thereof,  shall  report  such  change  to  the  ) 
collector,  residing  at  the  port  wliere  the  same  may  happen,  if 
there  be  one,  otherwise,  to  the  collector  residing  at  any  port, 
where  such  ship  or  vessel  may  next  arrive,  who,  upon 
the  oath  or  affirmation  of  such  new  master,  or  in  case  of 
bis  absence,  of  the  owner  or  one  of  the  owners,  that  he 
is  a  citizen  of  the  United  Stales,  and  that  such  ship  or  vessel 
shall  not,  while  such  licence  continues  in  force,  be  enyloyed 
'  in  any  manner,  wh^eby  the  revenue  of  tbe  Unittnl  States  may 
be  defrauded,  shall  endorse  such  change  on  the  licence,  with 
the  name  of  the  new  master;  and  when  any  change  shall  hap- 
pen, as  aforesaid,  and  such  change  shall  not  be  reported,  and 
the  endorsement  made  4>f  such  change,  as  is  herein  required, 
such  ship  or  vessel,  found  carrying  on  the  coasting  trade  or  fish- 
eries,  shall  be  subject  to  pay  the  same  fees  and  tonnage,  a«  a 
vessel  of  the  United  States,  having  a  register,  and  the  said  new 
master  shall  forfeit  and  pay  the  sum  of  ten  dollars. 

Sec.  \3.  And  he  it  further  enacud.  That  it  shall  be  lawfd,  at 
all  times,  for  any  t^cdr  concerned  in  the  collection  of  the  rev- 
enue, to  inspect  the  enrolment  or  licence  of  any  ship  or  vessel;  ^ 
and.  if  the  muster  of  any  snch  ship  or  vessel  shall  not  exhibit 
the  same,  when  thereunto  required  by  such  officer,  be  shall  pay 
one  hnndred  dollars. 

Sec.  14.  And  be  it  fiirther  tnacied.  That  tbe  master  or  coib- 
mander  of  eyery  Uiip  or  vessel  licenced  for  carrying  on  tbe 
coasting  trade,  destined  from  a  district  in  one  State,  to  a  district 
in  the  same,  or  an  adjoining  State  on  the  sta  coast,  or  on  a  nav- 
igable river,  having  on  hoMii,  either  distilled  spirits  in  casksex- 
ceeding  five  hundred  gallons,  wine  in  casks  exceeding  two  hun- 
dred and  fifty  galkms,  or  in  bottles  exceeding  one  hundred  doz- 
ens, sugar  in  casks  or  boxes  exceeding  three  thousand  pounds, 
tea  in  chests  or.  boxes  exceeding  &n  huodred  poutuU,  cofiee  iit 
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ani-  u.:p  *^  I'^^Ki,  I>r:i:^  ia.>cD  aod  ct^t^ani,  at  ai-fvrsui.  iL^I 

u  cat*  '.rjert  be  a  ct^lein/j*  at  s»intyoc  resitna-  al  SiCl.  puft,  « 
«..^.a  ire  ia.n»  UiavA,  ii.u.uul  baiir.g  pctijcci.j  ociiicnU 
t:^  vuut  Ut  Uie  kuc  cci^cuir  «c  iticreyiir,  and  oou^oinz  a  fwr- 
■i.i,  ID  DiuKMT  a  u  btrtia  m^oifnl,  lucit  ta^atj  «t  *•■—  ■"-«■<- 
ct  kbi'.:  pay  (1%  b-jik!ft^  clUJu^ 

N<:  ii-  JUi  i«  ujmrtier  aa^ed,  Thu  tbe  nii^irr  or  a>CQ- 
ii.'i«k:r  of  eT«ry  *iiip  or  tmb«1  liccoced  lor  carrying  on  ibe 
('OMuig  [fade,  haiing  oa  boud,  eiiber  <luiii>ed  sf>i(ii«  >a  caib 
(xi^ajiiig  fire  buiMred  gajlcfoj,  niae  in  casu  exceeding  two 
Ix^iulfed  and  tiliy  gailtdis,  or  in  bguiM  txceniin^  oo«  boitdnsil 
U(i:u:ai,  in^ar  im  tst-Li  or  bos»  exc«7ling  korec  ibuu-iaaJ  pi)!!!!!!!, 
l£a  ki  cfirbU  or  boxes  excecdjog  five  bondred  pouod!,  cudie  in 
<ra>ku  or  ba^  exceeding  one  liniu^aad  pouuils,  or  loiFigQ  mcr- 
ciiandtze  in  packa^jes,  aa  imporurd,  exct-ediog  in  lalue  luur  bm- 
(ired  (l<illar<,  or  F;<mds  wares  ur  merctianiJjze,  coiiji^un^'  of^ucb 
eaumerated  or  odirr  artic!-^  of -ftirei^n  growth  or  manalactmc, 
w  of  tiotb,  nbobe  ag^rcgdte  vaoie  t^LttiL  ci^lit  Luudrul  (tut- 
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tan,  and  amTing  1i<om  a  district  In  one  Slat^  at  a  district  in 
the  same  or  aa  adjoining  Slate  on  the  tea-coast,  or  on  a  naviga- 
ble river,  «ha1l|  previous  to  the  unlading  of  asy  part  of  the  car- 
go df  such  ship  or  vessel,  deliver  to  the  collector,  if  there  bo 
(me,  or  if  not,  to  the  survey  or  j^siding  at  t!»e  port  of  her  arrival, 
01  if  there  he  no  collector  or  surveyor  residing  at  bu<4i  poit,  tb^i 
to  a  collector  or  surveyor,  if  there  be  any  such  officeri  residing 
tvithin  five  ailes  thereof,  the  manifest  of  the  cargo,  certified  by 
the  collector  or  surveyor  of  the  district  from  whence  she  sailed 
(if  there  be  such  manifest]  otherwise  the  duplicate  manifestt 
thereof,  as  is  herein  before  directed,  to  the  truth  of  which,  be- 
fore such  officer,  he  shall  swear  or  affirm.  And  if  there  haVs 
been  taken  on  board  such  ship  or  vessel,  any  other  or  more 
goods,  than  are  contained  in  such  manifest  or  manifests,  since 
her  departure  from  the  port,  from  whence  abe  fint  sailed,  or  if 
tny  goods  have  been  since  landed,  the  said  master  or  command- 
er shall  make  known  and  particularize  the  same  to  the  said  col- 
lector or  surveyor,  or  if  no  such  goods  Iiave  been  so  taken  oa 
board  or  landed,  he  &hBtl  so  declare,  to  the  truth  of  which  he 
ehall  swear  or  aSirm  :  Whereupon,  the  said  collector  or  sur- 
veyor shall  grant  a  permit  for  unlading  a  part,  or  thewhola 
of  wch  cargo,  as  the  said  master  or  commander  may  request. 
And  if  there  be  no  collector  or  surveyor,  residing  at,  or  within 
five  miles  of  the  said  port  of  her  arrival,  the  master  or  command- 
er of  such  ship  or  vessel  may  proceed  to  discharge  the  lading 
from  oti  board  such  ship  or  vessel,  but  shall  dehver  to  the  col- 
lector or  surveyor,  residing  at  the  first  port,  where  he  may  next 
afterwards  arrive,  and  within  twenty-four  hours  of  his  arrival, 
the  manifest  or  manifests  aforesaid,  noting  thereon  the  times 
Trhen,  and  places  where,  the  gooib,  therein  mentioned,  hav« 
been  unladen,  to  the  truth  of  which,  before  the  said  last  men- 
tioned collector  or  surveyor,  he  shall  swear  or  aftirm  ;  and  if 
the  master  or  commander  of  any  such  ship  or  vessel,  being  la- 
den as  aforesaid,  shall  neglect  or  refuse;  to  deliver  the  manifest 
or  manifests,  at  the  times,  and  in  the  manner,  herein  directed, 
he  shall  pay  one  hundred  dollars. 

Sec.  16.  Jjut  be  itfitriher  aiaeitd.  That  the  master  or  com- 
mander of  every  sliip  or  vessel,  licenced  for  carrying  on  the 
coasting  trade,  and  being  destined  from  any  district  of  the 
United  States,  to  a  district  other  than  a  district  in  the  same,  or 
an  adjoining  Sl^te,  on  tbe  sea-coast,  or  on  a  navigable  river, 
shall,  previous  to  her  departure,  deliver  to  the  colier.tor  residing 
at  the  port  where  such  ship  or  vessel  may  be,  if  there  is  one, 
otherwise  to  the  collector  of  the  district  comprehending  such 
purtj  oMo  a  surveyor  within  the  district,  as  die  one  or  the 
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other  my  rwiJe  nevett  to  the  port  at  wluch  tUch  sbip  or  vu;^ 
k1  maf  be.  duplicate  manifests  of  the  whole  car^  oa  bratd 
njcb  ship  or  rewel,  or  if  there  be  no  cargo  on  boanl,  he  shalV 
10  certify,  and  if  there  be  any  distilled  spirits,  or  goods,  wares 
and  merchandi^i  of  foreign  growth  or  maiiufacture  on  board, 
other  than  what  may,  by  the  collector,  be  deemed  sufGcient  for 
sea -stores,  he  shall  specify  in  such  manifests,  the  narks  and 
numbers  of  every  cask,  bag,  box,  chest  or  packagf^  containing 
the  same,  with  the  name,  and  place  of  residence,  of  every  ship- 
per and  consignee  of  such  distilled  spirits,  or  goods  of  foreign 
growth  or  manufacture,  and  the  quantity,  shipped  by,  and  to 
each,  to  be  by ,  him  subscribed,  and  to  the  truth  of  which,  he 
shall  swear  or  affirm ;  and  shall  also  swear  or  affirm,  before,  tlie 
said  collector  or  surveyor,  that  such  goods,  ware^  or  merchan- 
dize) of  foreign  growth  or  manufacture,  were,  to  the  best  of  his' 
knowledge  and  belief,  legally  imported,  and  the  duties  tliereup- 
on  paid,. or  secured;  or  if  spirits  liistilled  wiibin  the  United 
States,  that  the  duties  thereupon;  have  been  d/ily  paid  or  se- 
cured i  upon  the  performance  of  which,  aqd  not  before,  the 
said  collector  or  surveyor  shall  certify  the  same  on  the  said  nia- 
nifests;  one  of  which_he  shall  return  to  the  master,  with  a  per- 
mit, thereto  unnexed,  authorizing  him  to  proceed  to  the  port  of 
his  destiiiation.  And  if  any  such  ship  or  VMsel  shall-  d^art 
from  the  port  where  she  may  then  be,  having  distilled  ^irils, 
or  goods;  wares  or  merchandize,  of  foreign  growth  or  manufac- 
ture on  boardi  without  the  several  things  herein  required,  being 
compHed  with,  the  master,  thereof  shall  forfeit  one  hundr^ 
dollars;  or  if  the  lading  be  of  goods,  the  growth  or  manu- 
facture of  the  United  States  only,  or  if  such  ship  or  vessel  have 
no  cargo,  and  she  depart,  without  the  several  things  herein  te* 
<]uiredt  being  complied  with,  the  said  master  shall  forfeit  and 
pay  fifty  dqllara. 

Sec.  IT.  Aad  be  ilfuTthef  enacted.  That  the  master  or  com- 
mander of  every  ship  or  vessel,  licenced  to  cariT  on  the  coast- 
ing trade,  arriving  at  any  district  of  the  United  States,  fromany 
districl,  other  than  a  district  in  the  same,  or  an  adjoining  State 
on  tlie  sea-coast,  or  on  a  navigable  river,  shall  deliver  to  the 
«-olIector  residing  at  the  port  where  she  may  arrive,  if  there  be 
one,  otherwise  to  the  collector  or  surveyor  in  the  district  com- 
prehending such  port,  as  the  one,  or  the  other,  inay  reside  near-* 
est  thereto,  if  the  collecior  or  surveyor  reside  at  a  distance  not 
exceeding  five  miles,  within  twenly-four  hooil,  or  if  at  a  great- 
er distance,  within  forty-eight  hours  next  aft^r  his  arrival  ;  and 
previous  to  the  unlading  any  of  the  goods  brought  in  such  ship 
or  vessel,  the  manifeM  of  the  cargo  (if  there  be  any)  certified 
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)tj  the  collector  or  surveyor  of  the  district  frtMn  whence  Bhe  laat 
■ailed,  and  ih&ll  make  oath  or  affirmatioD,  before  the  taid  col- 
lector or  surveyor,  that  there  was  Dot,  when  he  sailed  from  the 
district  where  hii  manifest  was  certified,  or  has  been  since,  or 
then  is,  any  more,  or  other  goods,  wares  or  merchandize  of  for- 
eign growth  or  manufacture,  or  dbtilled  spirits  (if  there  be  any, 
other  than  sea-stores,  on  board  such  vesgel)  than  u  therein  men- 
tioned j  and  if  there  be- no  such  goods,  he  shall  so  swear  or  af- 
Urm  ;  and  if  there  be  no  cargo  on  board,  he  shall  produce,  the 
ceiti^cate  of  the  collector  or  surveyor  of  the  district  from  whence 
■he  last  sailed,  as  aforesaid,  that  sacfa  is  the  case :  whereupon 
sach  collector  or  surveyor,  shall  grant  a  permit  for  unlading  the 
whole,  or  part  of  such  cai^  [if  there  be  any)  within  his  dis- 
trict, as  the  master  may  request  j  and  wliere  a  part  only  of  the 
goods,  wares  and  merchandize,  of  foreign  growth  or  manufacT 
ture,  or  of  distilled  spirits,  brought  in  such  ship  or  vessel,  is  in- 
tended to  be  landed,  the  said  collector  or  surveyor  shall  make 
an  endorsement  of  such  part,  on  the  back  of  the  manifest,  speci- 
fying the  articles  to  be  landed ;  and  gliall  return  such  manifest 
to  the  master)  endorsing  also  thereon,  hb  permission  for  such 
ufaip  or  vessel,  to  proceed  to  the  place  of  her  destination ;  and 
if  the  master  of  such  ship  or  vessel  shall  neglect  or  refuse  to  de- 
liver the  manifest  (or  if  she  has  no  cargo,  the  certificate)  with- 
in the  time  herein  directed,  he  shall  forfeit  one  hundred  dollars, 
and  the  good)<,  wares  and  merchandize  of  foreign  growth  or  ma- 
nufacture, or  distilled  spirits  found  onboard,  or  landed  front 
such  ship  or  vessel,  not  being  certified,  as  is  herein  required, 
shall  be  forfeited,  and  if  the  same  shall  amount  to  the  value  of 
eight  hundred  dcrilan,  such  ship  or  vessel,  with  her  tackle,  ap- 
parel and  furniture,  shall  be  also  forfeited. 

Sec.  18.  And  be  it  farOur  enacted,  That  nothing  in  this  act 
contained  shalllve  so  construed,  as  to  oblige  the  master  or  com- 
mander of  any  ship  or  vessel,  licenced  for  carrying  on  the  coast? 
ing  trade,  bound  from  a  district  in  one  State  to  a  district  in  the 

,  aarae,  or  an  adjoining  State  on  the  sea-coast,  or  on  a  navigable 
river,  having  on  board  goods,  wards  or  merchandize,  of  the 
^owth,  product  or  manufactures  of  the  United  States  only  (ex- 

.  cept  distilled  spirits)  or  distilled  spirits,  not  more  than  &ve  hsn- 
dred  gallons,  wine  in  casks  not  more  than  two  hundred  and  fifty 
gallons,  or  in  bottles  not  more  than  one  hundred  dozens,  sug^ 
in  casks  or  boxes,  itot  more  tliaii  three  thousand  pounds,  tea  ia 
chests  or  boxes,  not  more  titan  five  hundred  pounds,  cotlee  ia 
casks  or  bags,  not  more  itian  one  thousand  pounds,  or  foreign 
merchandize  in  packages  as  imported,  of  not  more  value  than 
four  hundred  dollars,  or  goods,  wires  or  tnerchandizej  qonsistiug 
F  4 
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«■*.  *:.;  *--i.  w  :■■,  .-_:';r-=  •*::  ;r.:«-.  fr.iH  «:.3<t  si^b  C  p 
«■■■»"«  a*;  K  =0.  t=c  zt:"*  f.r  -  (•<  iii*  V— a  3  j- »-_  wben 
It  fa  K,  --*TT-.-~t-'^i.      A.->i  rf  _jd  c^'^dj'  a  •&;»  Si.'?  «■  t«- 

■—a  1  ■zjii.-V ri,  till  er^oK  ii»  '1:=^,  a*  »  hcT .«  r*--j;irtA  ■: 
at  jf.-  Z  f-i  to'i.  *:■  ;,  'c  »^^-«'.  Ci3^:«  nfci-'v  r*  i-*--is  ti>c 

£ty-" :,  tii  K-i..  i'.ritit  t»:E.:y  <k...M^  cc  if  mtrt  iit  <i  i-~-ied 
•r ;— J  '.r  z^y-t,  wvtx  or  ci^rtik,,(].se,  offc-fr^^*  ^Lm-ja  «  au- 
IK-VT-.rf,  «!  b-AT },  t«jfpr;rr  whit  out  be  *c-iv«l  i;*  i*a- 
f«-jT»«.  Bi»  ■£*}!  iVdtTt  ior;T  d'  iiSfi ;  01  if  b«  sfcil-  nt'^se  u>  »n- 
r"'^  tii^  irr.'rrr'-ZiV  t'.-^a  ir.iv,  »•  ij  bereia  nrqaire-i,  h«  -iaH  fcr- 
f-. ,:  HA  s^a  »rf  '.-f!^  h^-fiTrd  io.iar^.  A,"id  U  arv  of  '.lie  goco* 
Lai>'>  '/O  V'jTil  J3ib  ih  p  Of  Tf«iel,  ibill  be  of  f  TcUa  s^>wth 
«  Bi,-.  .fJ'-•.^re,  0*  o)  •^.■rrts  div-iildi  »-::h'.D  iLe  L'jiiied  sciits 
•o  etJ.  M':f>c  M-w,  u  t-av  te  fc^!.-!  od  bo^.-j  s-jih  sh  p  or 
*e?v  1,  vA  »L  ch  iLsi;  n-A  be  i.Ttlodtd  in  the  Di^cifrU  eiiobit- 
eil  by  toch  nia'^er.  iha:.  oe  furfei'-eJ. 

Sec.  19.  A,.dh'.  it  f.'i'rirrerocui.  TT.at  it  sbiU  3nd  msj- be 
l^nfu!  for  the  co'ilttwr  'jf  tte  diiirict  of  Pean^vlT^iio,  lo  gnni 
pciEuiU  f^w  the  tran*iJon3I;f<n  of  g'^oJ:!,  wares  or  merchandUe 
of  foreign  gnv.-iSi  or  mannticiore,  acrvM  the  Stale  of  Ntw-Jer- 
»y,  10  ihe  di-lricloi  Nevr-Vort,oracrtnilbe  Slaieof  Delaware, 
to  any  district  in  the  State  vf  Jlarjlaiid  or  Virginia;  and  fi>e 
the  collector  of  ilic  dbihci  of  Xew-Yotk,  to  grant  like  pernila 
for  ibc  transportatiuD  acrosii  the  Stale  of  New-Jersey  ;  and  for 
the  collector  of  any  district  of  Mafvlaud  or  Virgitiia,  to  gnat 
like  permits  for  the  tran' porta  lion  across  ibe  Stale  of  Delavare, 
to  the  district  of  Pennsylranla:  Prorided,  That  ererT  soci  per- 
mit thill  express  ihe  Dame  of  the  owner,  or  petsou  sending  uich 
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goois't  and  of  the  person  or  persons,  to  whom  auch  ^oods  shall 
be  consigned,  with  the  marks,  iiufnbers  and  description  of  the 
packages,  whether  bale,  box,  chext,  or  otherwise,  and  the  kind 
of  gooda  contained  therein,  and  the  date,  when  granted ;  and 
the  owner  or  person  sending  such  goods,  shall  swear  or  affinn, 
that  thuy  were  legally  imported,  and  the  dutiea  thereupon  pjud 
orsecurcd:  And  provided  aisa.  That  the  owner  or  consignee  of 
all  such  goods,  wares  and  merchandize,  shall,  within  twenty- 
four  hours  after  the  arrival  thereof,  at  the  place  to  which  thejr 
were  permitted  to  be  transported,  report  the  same,  to  the  col- 
lector of  the  district  where  they  shall  so  arrive,  and  shall  deK- 
ver  tip  the  pertnit  accompanying  the  same,  and  if  the  otvner  or 
eoniiigoee  ^foresaid,  shall  neglect  or  refuse  id  make  due  entry 
of  Bucbigooda  within  the  time,  and  in  the  manner  herein  directs 
edr  all  such  goods,  wares  and  merchandize  shall  be  subject  to 
forfeiture  ;  and  if  the  pennitgianted  shall  not  be  given  up,  with* 
in  the  time  limited  for  making  tbe  said  report,  the  person  or 
persons  to  whom  it  was  granted,  neglecting  or  refusing  to  deli- 
ver it  up,  shall  forfeit  tifiy  dollars  for  every  twenty-four  bonrs 
it  shall  be  withheld  afterwards:  Proeided,  That  where  the 
goods,  wares  and  merchandize,  to  be  transported  in  manner  a- 
fbresaid,  shall  be  of  less  value  than  eight  hundred  dollars,  the 
said  oath  and  permit  shall  not  be  deemed  necessary,  nor  shall 
the  owner  or  corisignee  be  obliged  to  make  reporL  to  the  col- 
lector of  the  district  where  the  said  goodi„  wares  and  merchan- 
dize shall  ^rive. 

■  Sec.  20.  And  be  it  fyrtier  enacted.  That  when  any  ship  or 
vessel  of  the  United  States,  registered  according  to  taw,  shall  b« 
employed  in  going  from  any  one  district  la  the  United  States, 
to  any  other  district,  such  ship  or  vessel,  and  the  master  « 
conuuander  thereof,  with  the  goods  bhe  may  have  on  board, 
previous  Ui  her  departure  from  the  district,  where  she  may  be, 
and  alwv  upon  herarrival  ittany otherdistrici,  shall  be  subject 
(except  as  to  the  payment  of  fees]  to  the  same  regulationtr  pro- 
visions, penalties  and  forfeitures,  and  the  like  duties  are  imposed 
on  like  officers,  as  ie  provided  by  the  sixteenth  and  seventeenth 
sectionsof  this  act,  for  ships,  or  vessels  licenced  for  carrying 
on  tho  coasting  trade  :  Provided  hpuxver,  that  nothing  herein 
contained,  Eball  be  construed  to  extend  to  registered  ships  ot 
vessels  of  the  United  States,  having  on  board  goods,  wares  and 
merchandize  of  foreign  growth  or  manufacture,  brought  into 
the  United  States  in  such  ship  or  vessel  from  a  foreign  port, 
and  on  which  the  duties  have  not  been  paid  or  secured,  accord- 
ing to  law. 

Sec,  21.   And  be  it  furOter  e:iacted,   That  when  any^hipor 
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vesge',  licenced  for  carrying  an  the  fishery,  sball  be  intended  to 
touch  and  trade  at  any  foreign  port  ur  placp,  it  shall  be  tfaedn- 
"ty  of  the  master,  conimaniier,  or  owner,  to  obtain  pertnission  foe 
that  porpoee,  from  the  collector  of  the  district  where  such  Hhip 
or  vessel  may  be,  previous  to  her  departarc,  and  the  master  or 
commander  of  every  such  ship  or  vessel,  shall  deliver  like  mu- 
ifests,  anil  make  like  entries,  both  of  the  ship  or  vessel,  md  «f 
'the  goods,  wares  or  merchandize  on  board,  within  the  same 
time,  and  under  the  same  penalty,  aa  by  the  laws  of  tlie  Uai- 
led  States,  are  provided  fur  shi|>9  or  vessels  of  the  United  States 
arriving  from  a  foreign  port.  And  if  any  ship  or  vessel,  licen- 
ced for  carrying  on  the  fisheries,  shall  be  found  within  tline 
leagues  of  the  coaM,  with  goods,  wares  or  merehandtze  of  Ar> 
cign  growth  or  manufacture,  exceeding  the  value  of  6re  faao- 
dred  dollars,  without  having  such  pertnission,  u  is  hereui  di-. 
reeled,  such  ship  or  vessel,  together  with  the  good^  wares  or 
merchandize  of  foreign  growth  or  manuractnre  imported  tfaoe- 
in,  shall  be  subject  to  oeizure  and  fbrt'eitnre. 

Sec.  22.  And  br  it  fiiHher  enacted.  That  the  master  or  com- 
mander  of  every  ship  or  vi*sel,  employed  id  the  transportstion 
of  goods  from  district  to  dislrict,  that  shall  put  iatn  a  port,  oth- 
er than  the  one  to  which  she  was  bound,  shall,  within  twenty- 

,  four  hours  of  his  arrival,  if  there  be  an  officer  residing  at  such 
port,  and  she  continue  there  so  long,  make  report  of  his  arrival, 
to  such  officer,  with  the  name  of  the  place  he  came  f>om,  and 
to  which  he  is  bound,  with  an'eccount  of  his  lading  ;  and  if  ilta 
imasier  of  such  ship  or  vessel  nhall  neglect  or  refiue  to  do  th« 
same,  be  shall  forfeit  twenty  dollars. 

Sec.  33.  And  be  U  further  enaefed.  That  if  the  master  or  C(Mn> 
mander  of  any  ship  or  vessel,  employed  in  the  tran-tportaiion  of 
goods  from  district  to  district,  having  on  board  ^oods,  wares,  or 
merchandize  of  foreign  growth  or  manufacture,  or  distilled  sfti- 
rits,  shall,  on  his  arrival  at  the  port  to  whick  he  was  destined, 
have  lost  or  mislaid  the  certified  manifest  of  the  same,  or  the 
permit  which  was  given  therefor,  by  the  collector  oc  surveyor 

'  of  the  district  from  whence  he  sailed,  the  collector  of  the  dis- 
trict where  he  shall  so  arrive,  shall  lake  bot>d  lor  the  payment 
of  the  duties  on  such  goods,  wares  and  merchandize  of  foreign 
f;rowth  or  manufHcture,  or  disliHed  s|)iNts,  witliia  six  montiis, 
in  the  same  manner,  as  though  ihey  were  imported  fron  a  for- 
eign country  :  Pr<midcd  limocvrr,  such  bond  Itial)  be  cancelled, 
if  ihe  said  master  shall  deliver,  or  cause  to  be  delivered  to  tke 
collector  taking  such  bond,  and  within  the  term  therein  limiicd 
(or  payment,  a  certificate  from  the  collector  or  Eurveyor  of  tba 
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dittrict,  from  whence  he  aailed,  that  tuck  gpois  vrera  legally 
expoited  in  aach  ship  of  veuel,  from  such  district. 

Sec.  24.  And  U  itJuMher  enacltd.  That  the  master  or  com-' 
suuidor  of  every  foreign  ship  or  feasel,  bornidifrota  a  district  in 
the  Uitited  States,  to  any  other  district  within  the  same,  ^hall,  in 
all  cases,  previous  to  her  departure  from  such  district,  deliver  to 
the  collector  of  such  diitriot,  duplicate  manifests  of  the  lading 
«a  board  sach  ship  or  vessel,  if  there  be  any,  or  if  there  ba 
none,  he  shall  declare  ihat  such  is  the  case,  and  to  the  truth  of 
such  m^ifeals  or  declaration,  he  shall  swear  or  afiinn,  and  also 
obtain  a  permit,  from  the  said  collector,  authorizing  him  to  pro- 

'  oud  to  the  placo  of  his  destination.  And  the  master  or  com- 
mander of  every  such  ship  or  vessel,  on  his  arrival  within  any 
district,  from  aay  <rther  district,  shall,  in  all  cases,  within  forty- 
eight  hours  af^er  hia  arrival,  and  previous  to  the  unlading  an^ 
goods  from  on  board  such  ship  or  vessel,  deliver  to  the  collector 
of  the  district  where  he  may  have  arrived,  a  manifest  of  the 
goods  laden  on  board  suofa  ship  or  vessel,  if  any  there  be,  or  if 
IB  baHaatisnly,  he  shall  so  declare,  and  to  the  truth  of .  which 
manifest  or  declaration,  he  shall  swear  or  affirm  ;  and  also,  that 
iDch  manifeat  contains  ao  account  of  all  the  goods,  wares,  and 
nerchaadise  which  were  on  board  sach  ship  or  vessel,  at  the 
time,  or  have  been,  since  her  departure  from  the  place,  front 
whence  the  dialt  be  reported  last  to  have  sailed  ;.  aad  be  shall 
also  deliver  to  such  collector  the  permit  which  was  given  him 
Jram  the  cellentor  of  the  district  frtun  whence  he  sailed.  And 
if  the  master  or  commander  of  any  such  ship  or  vessel,  shall  ne- 
glect or  refuse  complying  with  any  of  the  requirements  herein 
inade,  he  shall  fortlut  one  hundred  dollars  :  Praeided  aivioyt. 
That  nothing  herein  contained  shall  be  construed  as  a£fecuog 
the  payment  of  toDDage,  or  any  other  requirements  which  such 
ahips  or  vessels  are  now  sabject  to  fay  the  present  existisg  laws 
«f  the  United  States. 

Sec.  25.  And  be  UfiatKer  tuaeied.  That  in  every  case,  where 
the  collectm*  ii.  by  this  act,  directed  to  grant  any  enrolment, 
licence,  certificate,  permit,  or  other  document,  the  naval-oflicer 
Maiding  at  the  port  (if  there  be  one)  shall  sign  the  same,  and 
every  surveyor  who  shill  certify  a  manifest,  or  grant  a  permit, 
or  who  shall  receive  any  certified  manifest,  or  a  permit  as  is 
provided  for  in  this  act,  shall  make  monthly  returns  thereof,  or 
sooaer,  if  >l  can  conveniently  be  made,   to  the  cdleclor  of  the 

'  distriot  whore  sttch  surveyor  may  reside. 
-  Sec.  26.  jind  be  icfiirlker  enacted,  That  before  any  ship  or 
vessel,  of  tbe  burthen  of  five  tons,  and  less  than  twenty  toiu, 
ftball  be  licenced,  the  same  admeasurement  shall  be  made  of 
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mch  iMp  or  veuel,  and  Uie  same  proriatoaa  obKireJ  rclaiiv* 
thereto,  as  arc  to  be  otuerred  in  caae  of  admeuuring  ships  or 
TMseb  to  be  registered  or  cnroiled  ;  bnt  in  all  cases,  where 
t/ucti  ship  or  rend,  or  anj  other  licenced  afaip  vr  vessel,  sliall 
have  been  once  admeaanrecl,  it  shall  not  be  necessary  to  mea- 
liffe  such  ship  or  vetset  anew,  for  the  purposeof  obtaining  anoth- 
er enrolment  or  licence,  except  such  ship  or  ressel  ihall  hare 
undergone  lome  alteration  as  to  her  burthen,  subsequent  to  the 
tioM  of  her  former  licence. 

Sec.  S7.  And  be  it  further  macted.  That  it  shall  br  lawful  for 
any  ofiJcer  of  the  revenue,  to  go  on  board  of  any  ship  or  vessel, 
n^tlier  she  shell  he  within  or  without  his  district,  sod  thesame. 
to'inspect,  search  and  examine,  and  if  it  shall  appear,  ttnl  any 
breach  of  the  lam  of  the  United  States  has  been  committed,, 
whereby  such  tliip  or  vessel,  or  the  goods,  wares  and  meicban- 
tlize  on  board,  or  any  part  thereof,  is,  or  are  li^Ie  tofiuftiture^ 
to  make  seizure  of  the  same. 

S*Ci  28.  And  be  it  fttriher  eaaeted.  That  in  tyeTy  caia,  wfacr» 
a  forfefture  of  any  ship  or  vessel,  or  of  any  goods,,  wares  ot: 
werchandise,  shall  accrue,  it  shall  be  the  duty  of  tbe  collector,. 
i>r  other  proper  officer,  who  shall  give  notice  of  the  seitnre  of~ 
such  ship  or  vessel,  or  of  such  goods,  wares  or  merchandize,  to. 
insert  in  the  same  advertisement,  the  name  or  names,,  and  the 
place  or  places  of  residence,  of  the  person  or  persons,  to  whom, 
any  such  ship  i>r  vessel,  goods,  war^s  and  merchandize  belong- 
ed, or  were  consigned,  at  the  lime  of  aacb  seizure,  if  thp  um^ 
shall  be  known  to  hi^n. 

Sec.  29-  And  be  it' farther  enacted.  That  every  collector,  who 
shall  knowingly  make  any  record  of  enrolixient  or  licence  of 
any  ship  or  vessel,  and  every  other  oSicer,  or  person,  appointed 
by,  or  under  them,  who  shall  make  any  record,  or  grant  any  . 
certificBte,  or  other  document  whatever,  contrary  to  the  tme 
intent  and  meaning  of  this  act,  or  shall  take  any  other,  or  ^eat- 
er fees,  than  are,  by  this  act,  allowed,  or  shall  receive,  for  any 
service  performed,  puissant  to  this  act,  any  reward  or  ^tnity^ 
and  every  surveyor,  or  other  person  appointed  to  measure  ships 
or  vessels,  who  shall  wilfully  deliver  to  any  collector,  or  navaU 
ofUcer,  a  false  description  of  any  ship  or  vessel,  to  be  enrolled- 
or  licenced,  in  pursuance  of  this  act,  shall,  upon  conviction  of 
any  such  neglect  or  oHence,  forfeit  to  the  United  States  five 
hiijidred  dollars,  and  be  rendered  incapable  of  serving  in  tny 
<illice  of  trust  or  profit,  under  the  United  States.  And  if  any 
perwn,  authorized  and  ret^uired  by  thb  act,  in  respect  to  hbof- 
ficp,  to  perform  any  actor  thing  required  by  this  act,  shall  wil- 
fully neglect  or  refuse  to  do  and  perform  the  same,  according 
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to  tbt  true  intent  aitd  meuiing  of  tfau  act,  t 
Ing  duly  coDTicted  thereof,  if  not  hereby  eubJ 
and  disqualificatioiu  aforesaid,  (hall  forfeit  a( 

five  hundred  dollars  for  the  6rsL  oSence,  and  atiEe  stm  hw^— 

second  ofience,  and  shall  from  thence  forvard,  be  rendered  m-* 
capable  of  holding  any  office  of  trust  or  profit  undec  tht)  United 
States. 

Sec.  30.  And  be  itfitrther  auicted.  That  if  any  person  »r  per- 
sons, shall  swear  or  affirm  to  any  of  the  matters,  herein  requir- 
ed to  be  verified,  knowing  the  same  to  be  false,  such  person  or 
persons  shall  suffer  the  like  pains  and  penaJties  at  shall  be  in- 
curred by  persons  committing  wilful  and  corrapt  perjury.  And 
if  any  person  or  persons  shall  forge,  counterfeit,  erase,  alter  oc 
falsify  any  oirotment,  licence,  certificate,  permit,  or  other  doc- 
ument, mentioned  or  required  in  this  act,  to  be  granted  by  any 
officer  of  the  refenue,  fuch  person  or  persons,  lo  (feuding, 
shall  forfeit  fire  hundred  dollars. 

Sec.  31.  Jmd  he  ii  fitrthtr  enacted.  That  if  any  person  or  per- 
sons shall  assault,  resist,  obstruct,  or  hinder  any  officer  in  the 
execution  of  this  act,  or  of  any  other  act  or  law  of  the  United 
States,,  herein  mentioned,  or  of  any  of  the  powers  or  authorities 
Tested  in  bioi  by  this  act,  or  any  other  act  or  law,  as  aforesaid, 
&II  and  every  person  and  persona  go  ofiending,  shall,  for  evenr 
such  offence,  for  which  no  other  penalty  is  particularly  provi- 
ded, forfeit  five  hundred  dollars. 

Sec.  32.  And  ifc  itfitrHur  enacted.  That  if  any  licenced  ship  { 
W  vessel  shall  be  transferred  in  whole,  or  in  part,  to  any  per-  y^ 
son,  who  is  nst,  at  the  time  of  such  transfer,  a  citizen  of,  and. 
resident  within  the  United  States,  or  if  any  such  sbip  or  vessel, 
shall  be  employed  in  any  other  trade  than  that  for  which  she  is 
licenced,  or  shall  be  foand  with  a  forged  or  altered  licence,  or 
one  granted  for  any  other  ship  or  vessel,  every  such  ship  or 
ve!>ael,  with  her  tackle,  apparel  and  furniture,  and  the  cargo 
found  on  board  her,  shall  be  forfeited. 

Sec.  33.  Prtnoided  namhelas,  and  be  it  Jurther  enacted.  That 
in  all  cases  where  the  whole  or  any  part  of  the  lading,  or  cargo 
on  board,  any  ship  or  vessel,  shall  belong  bona  fide  to  any  per- 
son or  persons  other  than  the  master,  owner,  or  martntrs,  of 
such  ship  or  vessel,  and  upon  which  the  duUeq  shall  have  been 
previously  paid  or  secured,  according  to  law,  shall  be  exempted 
from  any  forfeiture  uniler  this  act,  any  thing  therein  contained 
to  the  contrary  notwithstanding. 

Sec.  34.  And  be  it  fiirther  enacted.  That  the  fees  and  allow- 
ances for  the  several  duties  and  services,  to  be  perfoimed,  in. 
T.irtue  of  this  act,  shall  be  as  follow  ;  that  is  to  say  : 
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Tot  admeasoriog  twry  ship  or  Twsel,  in  order  to  the  eoToI- 
■KQU  or  licencing  and  recording  the  same,  if  of  the  burthen  of 
&T€  tons,  and  less  than  twenty  tons,  fifty  cents ;  if  of  twenty 
tons,  and  not  exceeding  seventy  tons,  seventy-five  cents  ;  if 
above  seventy  tons,  and  not  exceeding  one  hundred  tons,  one 
hondred  cents  ;  if  above  one  hundred  tons,  one  huodred  and 
fifty  cents  ; 

For  every  crtliHcate  of  enrolment,  fifty  cents; 

Foe  every  endon«  nent  oa  a  certincate  of  enrolment,  twenty 

For  every  licence,  and  granting  the  same,  inctading  the 
bond,  if  not  exceeding  twenty  tons,  twenty-five  cents  j  if  above 
twenty,  and  not  more  than  one  hundred  tons,  fifty  cents  ;  and 
if  more  than  one  hundred  toiu,  one  hundred  cents: 

For  every  endorsement  on  a  licence,  twenty  cetrts : 

For  certilying  manifests,  and  granting  a  permit  for  a  licenced 
vessel,  to  proceed  from  district  lo  district,  tn^niy-five  cents,  if 
leas  than  fifty  tons,   and  if  above  fifty  tons,  fitly  crnti: 

For  receiving  a  certified  manifest,  and  granting  a  pfrmit,  on 
the  arrival  of  sucii  vessel,  twentV-five  cents,  if  le«  than  fifty 
lona,  and  if  above  fifty  tons,  fifty  cents  ; 

For  certifying  manifests,  and  granting  a  permit  far  a  regis- 
tered vessel,  to  proceed  from  district  to  district,  one  hondred 
and  fifty  cents : 

For  receiving  a  certified  manifest,  and  granting  a  permit,  on 
the  arrivifl  of  such  registered  vessel,  one  hundred  and  fifty 
cents  t  ^ 

For  graming  a  permit  for  »  vessel,  not  belonging  fo  «  citimH 
«r  citizens  of  the  United  States,  to  proceed  from  district  to  dis- 
trict, and  receiving  Itie  manifest,  two  hundred  cents: 

For  receiving  a  manifest,  aitd  granting  a  permit,  to  onload, 
for  such  last  mentioned  vessel,  on  her  arrival  in  one  district 
from  another  district,  two  hundred  cents : 

For  granting  a  permit  for  a  vessel  carrying  on  the  fishery,  t* 
trade  at  a  foreign  port,  twenty-five  cents,  and  for  the  report  and 
rotry  of  any  foreign  goods,  imported  in  such  vessel,  twenty-five 

And  where  a  surveyor  shall  certify  a  manifest,  or  grant  a 
permit,  or  receive  a  teriified  manitest,  and  grant  a  permit,  the 
fees  arising  therefrom,  shall  be  received  by  hitn  solely  for  his 
use.  And  all  other  fees  arising,  by  virtue  of  this  act,  ihall  be 
received,  and  accounted  for,  by  the  collector,  or,  at  his  eptioA 
by  the  naval  ofilcer,  where  there  is  one,  and  where  there  isa 
collector,  naval  ofljier,  and  surveyor,  shall  be  equally  divided, 
monthly,  bttn-een  the  said  officers^  and  where  there  is  no  oa- 
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*al-olSc<r,  two  thirds  to  the  collector,  and  tlie  other  third  to  tfa 
'  aurveyor;  _aad  where  there  is  ooly  &  collector,  he  shall  receii 
the  whole  amoont  thereof  ^  and  where  there  u  more  than  one  sui 
vayor  in  my  district,  each  of  them  ahall  receive  hia  proportioaabi 
part  of  inch  fees,  m  tkall  ariie  la  the  port,  for  which  he  is  a[ 
pointed:  T^wideda&vt^s,  That  in  all  caaes,  where  the  tonnage  i 
any  ship  or  veaael,  ahall  be  aacertnned,  by  any  perwHi  appointi 
for  that  purpote,  such  penon  shall  be  paid  a  reasonable  c<j|i 
pensation  therefor,  out  of  the  fees  aforesaid,  before  any  distr 
button  thereof,  as  aforesaid  ;  and  every  collector  and  naval-ofl 
eer,  and  every  surveyor,  who  shall  reside  at  a  port  where  the 
ia  no  collector,  ^all  cause  to  be  affixed,  and  constantly  kept, 
*  some  conspicuous  place  of  his  ofEce,  a  fair  table  of  the  rates  < 
fees,  demandable  by  this  act 

Sec,  35.  Jnd  be  ilfyrther  enaetedi  That  all  penalties  and  fo 
feitures,  which  shall  be  incurred  by  virtue  and  force  of  this  ai 
■ball  and  may  be  med  Atr.  prowcuted  and  recovered,  in  lil 
manner,  as  penalties  and  forfekure^  incvrred  by  virtue  of  tl 
act,  intitled  "  An  act  to  regulate  the  colleaion  of  the  duties  in 
posed  by  law  cm  goods,  wares  and  merchandize  imported  in 
the  United  States,  and  on  the  tonnage  of  ships  or  vessels,"  ma 
be  soed  for,  [wosecuted  and  recomed,  and  shall  be  appropriait 
In  like  manner  :  Provided  ^tioiyt.  That  if  any  olBoer,  entith 
to  a  part  or  share  of  any  such  penalty  or  forfeiturei  shall  be  ni 
cessary  as  a  witness  on  the  trial  &ir  socfa  penalty  or  ferfeitur 
tncb  officer  may  be  a  witness  upon  ibe  said  trial ;  but  in  sut 
case,  be  shall  not  receive,  or  be  entitled  to  ai^  part  or  share  ■ 
the  said  penalty  or  forfeiture,  and  the  part  or  share  to  which  k 
would  otherwise  hare  been  entitled,  shall  acoroe  to  the  Uniti 
State*. 

Sec  36.  Andjbe  itjvrlier  ataaed.  That  this  act  shall  con 
tnence  and  take  efiect,  from  and  after  the  last  day  of  May  nen 
and  thenceforth,  the  net  intitled,  "An  act  for  registering  ar 
clearing  vessels,  leguiating  the  coasting  trade^  and  for  othi 
pnrposfls,"  and  also,  the  act,  intitled,  "An  act  to  explain  ai 
amend  an  act,  intitled  "  An  act  for  registering  and  clearii 
vessels,  regulating  the  coasting  trade,  and  for  other  purposes 
shall  berepealed,  and  cease  tooperate,  except  astO'the  validii 
or  the  registers,  records,  enrolmeMs  and  licences,  with  the  cc 
^cates  and  documents,  which  shall  have  been  dme  or  gran 
ed,  in  punuance  of  those  act^i,  prior  to  the  first  <l&y  of  Jui 
next,  which  shall  continue  to  be  of  the  like  force  and  etibct,  : 
if  the  said  acts  were  not  repealed  ;  and  accept  also,  as ,  to  tl 
pmaecation,  recovery  and  distribution  of,  and  for  (iues,  penn 
ties  and  forfeitorcs,  which  may  have  been  incurred,  prior  Ui  il 
G  4. 
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fint  day  of  Jane  tiMct,  for  which  pvTpose  lilutwiw,  the  said  acti 
ehall  continue  in  force. 


Sec.  ST.  And  bt  itfiirtha-  awoed,  TbA  nothing  in  this  act, 
■hall  be  construed  to  extend  to  any  boat  or  lighter,  not  being 
inasiec),  or  if  masted,  and  not  decked,  amployed  in  the  haihor 
of  any  town  or  city. 

[Hit  act  passed  Pebniary  ei^tlttn,  1793.] 


jln  Jet  proDtding  Passports  for  the  Skips  and 
Vessels  of  the  Umted  Staies. 

■  IfE  it  enaeled  fiy  the  Senate  and  Houm  t^  Reprttenta- 
tivtmfihe  United  Stata  of  America,  in  Ccmgr-es  attemikJ,  Tliat 
it  ihall  be  tiie  duty  of  the  Secretary  of  State,  to  prepare  a  fbnn, 
which,  when  approved  hy  the  Pre^ildent,  shall  be  deemed  the 
form  of  a  passport  for  ships  and  ressels  of  the  Doited  States. 

Sec.  2.  Atid  be  itjitrthcr  enacted.  That  every  ship  and  «e«Ml 
of  the  United  States,  going  to  any  foreign  coontry,  shall,  belwe 
she  departs  from  the  United  States,  at  tlie  request  of  the  niastfir, 
be  furnished  by  the  cdleetor  iw  the  district,  where  socb  ship 
or  vessel  may  be,  with  a  passport  of  the  form  prescribed  and 
established,  pursuant  to  the  foregoiag  sectioo  ;  for  which  pass- 
port, the  master  of  such  ship  or  vessel,  shall  pay  to  the  said  col- 
lector, ten  dollars,  to  be  actxinnted  for  by  him ;  and  in  order 
to  be  endtled  to  such  passport,  the  master  of  every  sacb  ship  ot 
vessel  shall  be  bound  with  sufficient  sureties,  to  the  Tteasum 
of  the  United  States,  in  the  penalty  of  two  thousand  dollars,  con- 
ditioned, that  U)e  said  passport  shall  not  be  applied  to  the  ii» 
or  protection  of  any  other  ship  or  vessel,  than  the  one  described 
in  the  same  ;  and  that,  in.case  of  the  loss  or  sale  of  any  aiup  or 
vessel  having  snch  passport,  the  same  shall,  wi'.bin  three  mooths. 
be  delivered  up  to  the  collector  from  whom  it  was  receited,  tt 
the  loss  or  sale  take  place  within  the  United  Siateji ;  or  within 
■tx  months,  if  the  same  shall  happen  at  any  place  nearer  than 
the  Cape  of  Good  Hope  :  and  within  eighteea  months,  if  at  a 
more  distant  place. 

Sec.  3.  And  be  U  further  enacted.  That  there  shall  be  paid  an 
overy  ship  and  vessel  of  the  United  States  sailing  or  trading  to 
any  foreign  country,  other  than  some  port  or  place  in  America, 
for  each  and  every  voyage,  the  sum  of  four  doUaite,  tf>  be  re- 
ceived end  accounted  for,  hy  the  collector,  at  the  time  of  ckar- 
ing  outward,  if  such  vessel  be  bound  direct  to  such  AMtigii 
country,  front  any  port  of  the  United  States,  oc  at  the  lime  of 
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mtiy  in  the  United  Statei,  if  such  ahip  or  veaiel  shal]  hare  sail- 
ed to  such  (brei^  country,  froat  any  port  ar>  place  in  America  - 
otber  Itian  of  the  United  States. 

Sec.  4.  jhid  be  it  fitrlher  ataeud,  .Thftt  if  any  sbip  or  veuel 
of  the  United  SMes.  ihall  depart  therefrooi,  a&er  iIk  &jit  day 
«F  September  nen,  and  shtdl  be  bound  lo  any  ibreign  country, 
other  than  to  some  port  or  place  in  America,  without  such  pu>- 
port,  the  mnster  of  rach  ship  or  veanr,  shall  forfeit  and  pay  the 
sum  of  tm>  hundred  dollars  for  every  Kuch  offence. 
[Tha  act  paasedJme  first.  1796.] 

An  Act,  in  addition  to  an  act,  entitled,  "  an  act  con- 
cerning the  registering  and  recording  of  ships 
or  vessels"  and  to  an  act,  entitled  "  an  act  Jar 
enroUing  and  licensing  ships  or  vessels  employed  in 
.  the  coasting  trade  and  Jisheries,  and  J'or  regu- 
lating the  same." 


Be 


^  it  aiacted  bg  the  SauOe  tmd  Home  1^  Tt^reiaaaUiaet  ef  the 

United  Slates  q^  Atnerka,  iit  Gmgreu  ataemUed,  That  nhen- 
«ver  it  shall  appear,  by  tatiaftctory  proof,  to  the  Secretary  of 
the  IVeasary,  that  any  ship  or  veaiel  htth  been  Bold  and  trant' 
feried  by  process  of  law ;  and  Uiat  the  register,  certificate  of 
enrolment,  or  licenw,  ■«  ^e  case  may  be,  of  luchahip  or  vessel, 
is  retained  by  the  former  ownen,  it  shall  be  lawful  for  the  said 
Secretary,  to  order  and  direct  the  oollector  of  tha  district  to  which 
anch  ship  or  Tcasel  may  belong,  to  grant  a  new  register,  certiS- 
cate  of  enrolment,  or  license,  aa  the  case  may  be,  on  the  own- 
ers, under  such  nie,  complying  with  such  tenu  and  cmditions,  *. 
as  are,  by  law,  required  for  granting  of  such  papers ;  excepting 
only  the  delivering  up  of  the  former  certificate  of  re^try,  en- 
rolment or  license,  as  the  case  may  be  :  Provided  neoerihelen. 
That  nothing  in  this  act  cor'ained,  shall  be  constnied  to  remote 
the  liability  of  any  peraon  or  penons  to  any  penalty  for  not 
surrendering  up  the  papers,  belonging  to  any  ship  or  vessel,  on 
a  transfer  or  sate  of  the  same. 

[Hut  aet pated  Marth  itcimd,  17P7.] 

An  Act  in  addition  to  an  Act,  entitled  "  Art  Act 
concerning  the  registering  and  recording  of  Ships 
and  Vessels" 


Bb 


JE  it  enacted  by  the  Senate  and  Rome  q/"  Reprttenlativa  qf  lie 

Uaited  Siaiet  qfAiiurka,  in  Congren  tuKmblcd,  That  no  ship  or 
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Tesael  which  hw))een  w  ihall  ba  msgjtieni,  paamtA  to  wt, 

law  of  the  Uuiud  Sutes,  and  which  hcrwftar  nhall  be  seiiad, 
or  ciq)tiired  and  coDdemned,  under  the  authority  of  any  fbreigt 
power,  or  that  shall  by  ule  becMne  the  property  of  a  fereigner 
or  foreigners,  ihall,  after  the  puraig  vi  this  ^fh  be  e&tilM  U^ 
or  capable  of  receiviog  anew  register, notwittuUBdii^  wchiliip 
or  veawl  should  afterward!  become  AmericBs property;  bM 
that  all  audi  ships  and  vesseU  shall  be  taken  and  conaidered>  t» 
all  intents  a|id  purposes,  as  foreign  vesieis  ;  Piovidad,  tbU 
nothing  in  this  act  contained,  shall  extend  to,  .or  be  coostnied . 
to  aflect  the  person  or  persons  owning  any  ship  or  ressel,  at  the 
time  of  the  Beienie,  or  capture  of  the  same,  or  shall  preventsucb 
owner,  in  case  be  regain  a  property  in  such  ship  or  Tessel,  so 
condemned,  by  purchase  or  otherwise,  from  claiming  and  re- 
ceiving a  new  register  for  the  svat,  as  he  might  or  could  bare 
done,  if  this  act  bad  not  been  passed. 

[Tki*  act  fasted  Juut  Mxit^-teBOilk,  1797.] 


An  Act  supphmentary  to  the  act  entitled  "  An  act 
providing  passports  Jbr  the  ships  andvesteis  of  the 
United  States." 


Be 


jE  keiuKMd  by  the  Senale  and  Htnae  of  B^iresailativa  qfHie 

Viiiifd  States  qf  America,  in  Congrat  assembled,  TTrnt  e^wry  on- 
registered  ship  or  vessel  owned  by  a  citiaen  or  cilizeos  of  the 
United  Stales,  and  sailing  with  a  tea-letter,  going  to  any  foreign 
country,  shall,  belbre  ^e  depans  from  the  Unti«d  States,  atthe 
fivquest  of  the  master,  be  furnished  by  the  collector  of  the  dis- 
trict where  such  vessel  may  be,  with  a  passport  of  the  form  pre- 
scribed and  established  fay  the  act  to  which  this  is  a  supple- 
meat,  tor  which  the  master  shall  pay  to  the  collector  ten  dol- 
lars, and  be  subject  to  the  rules  and  conditiontpreMribediutbe 
said  act,  for  ships  and  vessels  of  the  United  Sintea. 

Sec.  2.  And  be  iljitrtier  enacted.  That  there  shall  be  paid  on 
every  such  unregistered  ship  ot'  vessel,  sailing  or  trading  to  any 
foreign  country,  other  than  some  port  or  place  in  America,  ftc 
each  and  every  voyage,  the  same  torn  at  the  time  of  cleating 
outwards,  to  be  received  and  accounted  for  in  the  same  nanner 
as  is  by  said  act  required  in  cases  of  ships  and  vesseU  of  ibe  U- 
nited  States. 

[Thu  act  jHuasd  Mardi  »tcond,  1803.) 
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^n  Act  m  aiHtion  M  the  act,  entitled  "  An  act  con- 
cerning the  TCgisterina-  and  recording  ofshipt  and . 
vessels  of  the  United  States,"  and  to  the  act,  enti- 
tled "  An  ast  to  reguiaie  the  coUeetion  of  duties 
on  tmporttiuid  tonnage." 

IflE  U  enacted  ht/  the  Senate  axdiloux  t^f  UepraaUativet tif  tht 
United  &ate*  qf  America,  in  Cmgreu  assembled,  Tdat  if  any  per- 
•on  shall  knowingly  make,  utter,  or  publish  any  fabe  sea  letter, 
Mediterranean  passport,  or  certificate  of  registry,  or  ihall  know- 
ingly avail  himself  of  any  mch  Mediterranean  passport,  sea 
letter,  or  certificate  of  rvgiitry,  he  shall  forfeit  and  pay  a  sum 
not  exceeding  fire  thousand  dollars,  to  be  recovered  by  action 
of  debt,  in  the  name  of  the  United  States,  in  any  court  of  com- 
petent jurisdiction  j  and  if  an  officer  of  the  United  States,  he 
^all  for  ever  thereafter  be  rendered  incapable  of  holding  any 
office  of  trost  or  profit,  under  the  authority  of  the  United  States. 

Sec.  2.  And  be  itfitrth&  enacted,  That  it  shall  be  the  duty  of 
the  comptroller  of  the  Treaiury,  to  cause  to  be  [vovided,  blank 
certificates  of  registry,  with  auch  water  and  other  secret  marks 
ai  he  may  direct,  which  marks  shall  be  made  known  tmly  to 
the  collectors  and  their  deputies,  and  to  the  consuls  or  com- 
mercial agents  of  the  United  States  ;  and  from  and  after  th« 
thirty-first  day  of  December  next,  no  certificate  of  i«gisfry  shall 
be  issued,  except  such  u  shall  have  been  provided  and  marked 
as  aforesaid ;  and  the  ships  or  vessels  of  the  United  States, 
.  nhich  ^sJl  have  been  duly  regist«red  as  aocb,  shall  be  entitled 
to  new  certificates  of  registry  (gratis)  in  exchange  for  their  old 
certificates  of  registry  :  And  it  shall  be  the  duty  of  the  respec-  ' 
live  collectors,  on  the  departure  of  any  such  ship  or  vessel,  after 
the  said  thirty-first  day  of  December,  from  the  district  to  which 
■oeh  ship  or  tcsmI  shall  belong,  to  issoe  a  new  certificate  ac- 
cordingly, and  to  retain  and  deface  the  former  certificate. 

Sec.  3.  And  he  it  Jwlher  enacted.  That  when  atiy  ship  or  ves- 
sel, wbidi  has  been,  or  which  shall  be  registered  pursuant  to 
any  law  o(  the  United  States,  shall  whilst  snch  ship  or  vessel  is 
without  the  limits  of  the  United  States,  be  sold  or  transferred  hi 
whole  or  in  part  to  a  citizen  or  citisens  of  ^e  United  States, 
such  ship  or  ressel  on  her  firai  arrival  in  the  United  States  there- 
after, shall  be  entitled  to  all  the  privileges  and  benefits  of  a  ship 
or  vessel  of  the  United  States :  Provided,  That  all  the  retiuisitea 
of  law,  in  order  to  the  registry  of  ships  orvesaels,  sliatl  be  com- 
plied with,  ziti  a  new  certificate  of  registry  obtained  tor  such 
ship  ot  ve*seU  within  three  days  from  th?  lime  at  which  the 
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naster  or  otber  penon  harin^  the  cbvge  or  command  o[  racfa 
ahip  or  Tend,  is  required  to  make  his  final  report  upon  her  iiA 
'  arriTal  afUrwards  ai  aforesaid,  agreeably  Ut  the  diirtteth  section 
of  the  act,  passed  on  the  second  day  of  March,  one  thousand 
■ereB  tiondred  and  ninety-nine,  entitled,  "  An  act  to  restate 
the  collection  of  duties  on  imports  and  tonnage."  And  it  shall 
be  lawful  to  pay  to  the  collector  of  the  district  within  which 
■uch  ship  or  vessel  may  arrive  as  atbresaid,  the  duties  impoKd 
by  law  on  the-  tonnage  of  soch  ship  or  vessel,  at  any  time  with- 
in three  days  from  the  time  at  which  the  master  or  other  per- 
son having  the  chaise  or  command  of  sach  ship  or  vessel,  is  re- 
quired to  make  his  final  report  as  aforesaid,  any  thing  to  thft 
contrary  in  any  former  taw  notwithstanding  :  Prooided  ahomp. 
That  nothing  herein  contained  shall  be  conatmed  to  repeal,  or 
in  any  wise  change  the  provisions,  restrictions  or  limitatiooi  of 
any  former  act  or  acts,  REcq>ting  so  br  as  the  same  Efaall  be 
repugnBRt  to  the  provisions  of  this  act. 

Sec.  4.  Jnd  be  itjiirther  enacted.  That  the  powet  vested  in  the 
secretary  of  the  treasury,  to  remove  disabilities  incntred  undkr 
Uie  act  to  which  this  is  a  supplement,  and  under  the  act,  enti- 
tled, "  An  act  for  enrolling  and  licensing  ships  or  vessels,  to  be 
ei^ployed  in  the  coasting  trade  and  fiBherie<i,  and  for  regulating 
(he  same,"  shall  extend  to  the  remission  of  any  foreign  duties 
which  shall  have  been  or  ehall  be  incurred  by  reason  of  rach 
disabilities. 

[Thii  act  paaed  Marck  iecrmd,   1803.] 


An  act  to  amend  the  act,  entitled  "  An  act  comem- 
htg  the  registering  and  recording  of  skips  and 
vessels. " 


Bb 


ii  enacted  bg  the  Senate  and  Houte  tf  Rtpraentativa  nfthe 

United  Slatet  (^America,,  in  Qmgresi  assemhkd,  That  no  ship  or 
vessel  shall  be  entitled  to  be  registered  as  aship  or  vessel  of  the 
United  Slates,  or  if  registered,  to  the  benefits  thereof,  if  owned 
in  wliole  or  in  part  by  any  periwn  naturalized  in  the  United 
Staten,  and  residing  for  more  than  one  year  in  the  country  from 
which  he  originated,  or  for  more  than  two  years  in  any  forei^ 
country,  unless  such  person  be  in  the  capacity  of  a  ctmsul  or 
other  public  agent  of  the  United  States ;  I'Tovidei,  That  nothing 
herein  contained  shall  be  construed  to  prevent  the  registering 
anew  of  any  ship  or  vessel  betbre  registered,  in  ca%  of  a  bontt 
fide  saiu  thereof  to  any  citizen  or  citizens  residei^  in  the  United 
titatea :  And  provided  also,  That  satisfactory  proo^ofthe  cittzi-n- 
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^ip  of  tbe  petsoo  on  whose  account  a  veisel  may  be  purdiased, 
shall  be  first  exhibited  to  the  collector,  before  a  new  register 
tball  be  granted  for  such  veasel. 

Sec.  2.  And  be  itjvrther  eaacted,  That  the  pioviso  in  the  act. 
entitled  "  An  act  in  addition  to  an  act,  entitled  "An  act  C(Mi~ 
ceming  the  registering  and  recording  of  ships  and  vessels," 
passed  the  twenty-seventh  of  June,  one  thousand  seven  hundred 
and  ninety- seven,  shall  be  taken  and  deemed  to  extend  to  tbe 
Executors  or  administrators  of  tbe  owner  or  owners  of  vesseU. 
ia  the  said  proviso  described. 

IThis  act  passed  March  twaUy-KOm,  1 804.] 


An  Act  for  the  Government  and  Regulation  of  Sea- 
men m  the  Merchants'  Service. 

llaE  it  enacted  bjf  the  Setiaic  mid  House  of  RepresetUa' 
lives  qflhe  United  State)  nf  Ainerica,  in  Ccngresa  aasembted.  That 
from  and  after  the  first  day  of  December  next,  every  master  or 
Commander  of  any  ship  or  vessel  bound  from  a  port  in  the  Uni- 
ted States  to  any  foreign  port,  or  of  any  ship  or  vessel  of  the 
burthen  of  fifty  tons  or  upwards,  bound  from  a  port  in  one  State 
to  a  port  in  any  other  than  an  adjoining  State,  sliall,  before  be 
proceed  on  such  voyage,  make  an  agreement  in  writing  or  in 
print,  with  every  seaman  or  mariner  on  board  such  ship  or  ves- 
sel (except  such  as  shall  be  apprentice  or  servant  to  himself  m^ 
owners)  declaring  the  voyage  or  voyages,  term  or  terms  of  time, 
for  which  sach  seaman  or  mariner  shall  be  shipped.  And  if 
any  master  or  commander  of  such  ship  or  vessel  shall  carry  otu 
any  seaman  or  mariner  (except  apprentices  or  servants  as  afore- 
said] without  such  contract  or  agreement  being  fir^t  made  and 
signed  by  the  seamen  and  mariners,  such  master  or  coniniander 
shall  pay  to  every  such  seaman  or  mariner  the  highest  price  or 
wages  which  shall  have  been  given  at  the  port  or  place  where 
such  seaman  or  mariner  shall  have  been  shipped,  for  a  similar 
voyage,  within  three  months  next  before  the  lime  of  such  ship- 
ping ;  Provided  such  seaman  or  mariner  rfiall  perform  such 
voyage;  or  if  not,  then  for  such  lime  as  he  shall  continue  to  do 
duty  on  board  such  ship  or  vessel  ;  and  shall  moreover  forfeit 
twenty  dollars  for  every  such  seaman  or  mariner,  one  half  to 
tbe  use  of  the  person  prosecuting  for  the  same,  the  other  half 
tQ  the  use  of  the  United  States  :  and  such  seaman  or  mariner. 


ji-vGoogle 


fiOO  APPENDIX.    No.  Xn.  '' 

bM  kwmf  KgB«i  Mcb  ccfl'nct,  ihall  bk  be  boand  b;  Ibe  i»- 
grUaiMM^  Bar  tabject  to  (be  peiultka  and  EtvfeJtares  cootaiacd 

Sec.  2.  yl«^  be  it  eiux^ed.  That  at  the  fcot  of  CTery  sech  cmi- 
Oact,  tfam  sluil  be  a  mf  momidBm  ia  wriiiug,  of  ibe  (by  awl 
the  bo^  on  wbicb  sach  seaman  or  tnaiiccr,  tt  ha  ihall  so  sfaip  axaA 
subacribe,  tball  Tcnkc  thcmicLTes  <m  board,  to  begin  the  voyage 
agreed  vpon.  And  if  any  aach  seamaa  W  mariner  iball  neglect 
to  reader  humclf  ob  board  tbe  ihip  or  Tcael.  for  wbich  be  has 
thi[:-ped.  at  tbe  time  nKntioned  in  «ucb  memoraiidaia,  aod  if 
the  mafter,  comHiaBdeT,  or  othrr  officer  of  tbe  ship  or  vessel, 
•hall  on  tbe  day  on  wliicli  sucb  neglect  faappeoed,  makt  an  en- 
try in  tbe  log.bo-ik  or«iKh  ship  or  tessel,  of  tbeBKne^of  fodl 
seaman  or  mariner,  and  shall  ia  Lke  manner  note  the  ume  iliat 
be  so  neglected  to  render  himself  (after  tbe  time  appoiniedj  ; 
CTcry  *ucb  traaan  or  manner  shaJI  I'orfeit  (or  etcry  boaiwiucb 
be  shall  so  neglect  to  render  hiimetf,  one-  day's  par,  according 
to  tbe  rate  of  wages  agreed  opoa,  to  be  dtducted  cut  of  his  wa- 
ges. And  if  any  such  seaman  or  mariner  shall  wholly  neglect 
lo  render  himself  on  boaid  of  such  ship  or  res^cl,  or  hating  ren- 
dered hintself  on  board,  shall  afterwards  desert  and  exape,  to 
that  the  ship  or  vessel  proceed  lo  sea  with(>at  him,  erery  aidl 
seaman  or  mariner  shall  forfeit  and  pay  to  the  naner,  owner  or 
consignee  of  the  said  ship  or  vessel,  a  sum  equal  to  ibai  which 
shall  hare  been  paid  to  him  by  advance  at  the  bme  of  sigsing 
The  contract,  over  and  besides  the  sum  m  advanced,  both  wkuch 
Sams  shall  be  recoverable  in  anv  court,  or  before  any  justice  vt 
pstices  of  any  State,  ciiy,  town  or  county  within  the  UnitMl 
Elates,  which,  by  the  laws  thereof,  have  cognizance  of  debts  of 
e(]uat  value,  against  sucb  seaman  or  mariner,  or  his  surely  or 
suretico,  in  case  be  ^balJ  have  given  sorely  to  proceed  the 
voyape. 

Sec.  3.  And  be  it  enacted.  That  if  the  male  or  first  olhcer  un- 
der the  master,  and  3  majority  of  ihe  crew  of  any  ehip  or  vts- 
bel,  bound  on  a  voyage  to  any  foreign  port,  sliall,  after  tlic 
voyage  is  begun  (and  before  the  ship  or  vessel  shall  have  Itft 
the  land)  discover  that  the  said  ship  or  vessel  is  loo  leaky,  or  is 
otherwise  unfit  in  her  crew,  body,  tackle,  apparel,  furiiiiure, 
pron si uns  or  stores,  to  proceed  on  ihe  intended  voyage,  auii 
shall  retjuire  such  uiiGincss  to  be  inijuired  inlo,  the  master  or 
coiiimaiider  shall  upon  the  retjuest  of  said  mate  (orother  officer) 
and  sach  majority,  fortbwiib  proceed  lo  or  stop  at  the  nearest 
or  most  convenient  port  or  place  where  such  enquiry  can  be 
made,  and  shall  there  apply  lo  the  judge  of  the  dislrkt  court, 
if  he  shall  there  reside,  or  if  not,  to  some  justice  of  tbe  peicc  of 
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the  ci^y>  town  oc  jAwce,  talcing  with  him  two  or  more  of  the 
■aid  Crew  who  shall  bare  made  such  request ;  and  thereapon 
such  judge  or  justice  is  hereby  authorized  and  required  to  issue 
bis  precept  directed  to  three  persons  in  the  neighborhood,  the 
inost  Bkilful  in  maritime  affairs  that  can  be  procured,  requiring 
them  to  repair  on  board  such  ship  or  vessel,  and  to  examine  the 
same  in  respect  to  the  defects  and  insuflicieiicies  complained  of, 
and  to  make  report  to  him  the  said  judge  or  justice,  in  writing  un- 
der tlieir  bands,  or  the  hands  of  two  of  them,  whether  in  any,  or  in 
what  respect  the  said  ship  or  vessel  is  unfit  to  proceed  on  the  in- 
^nded  voyage,  and  what  addition  of  men,  provisions  or  stores. 
Or  what  repairs  or  alterations  in  the  body,  tackle  or  apparel  will 
he  necessary ;  and  upon  such  report  the  said  judge  or  justice 
shall  adjudge  and  determine,  and  shall  endorse  on  the  said  re- 
port his  judgment,  whether  the  said  ship  or  vessel  is  fit  to  pro- 
ceed on  tlie  intended  voyage  ;  and  if  not,  whether  such  repairs 
can  bo  made  or  deficiencies  supplied  where  the  ship  or  vessel 
then  lays,  or  whether  it  be  neceiisary  for  the  said  ship  or  vessel 
to  return  to  the  port  from  whence  she  first  sailed,  to  be  there 
refitted ;  aad  the  master  and  crew  shall  in  all  things  conform  to 
the  said  judgment ;  and  the  master  or  commander  shall,  in  the 
first  instance,  pay  all  the  costs  of  such  view,  report  and  judg- 
ment, to  be  taxed  and  allowed  on  a  fair  copy  thereof,  certified 
tiy  the  said  judge  or  justice.  But  if  the  complaint  of  the  said 
crew  shall  appear  upon  the  said  report  and  judgment,  to  have 
been  without  foundation,  then  the  said  roaster,  or  the  owner  or 
consignee  of  such  ship  or  ve&sel,  shall  deduct  the  amount  there- 
.of,  and  of  reasonable  damages  for  the  detention  (to  be  ascer- 
tained by  the  said  judge  or  joalice)  out  of  the  wages  growing 
due  to  the  complaining  seamen  or  mariners.  And  if  after  such 
judgment,  such  ship  or  vessel  is  fit  to  proceed  on  her  intended 
voyage,  or  afler  procuring  sach  men,  provisions,  ^tiMes,  repairs 
or  alterations  as  may  be  directed,  the  said  seamen  or  mariners, 
or  either  of  them,  shall  refuse  to  proceed  on  the  voyage,  it  shall 
and  may  be  lawf&l  for  any  jutitlce  of  the  peace,  to  commit  by 
warrant  under  his  hand  and  seal,  every  such  seaman  or  mariner 
(who  shall  so  refuse)  to  the  common  gaol  of  the  county,  there 
to  remain  without  bail  or  mainprise,  until  he  shall  have  paid 
doable  the  sum  advanced  to  him  at  the  time  of  subscribing  the 
contract  for  the  voyage,  togetlier  with  such  reasonable  costs  aa 
shall  be  allowed  by  the  said  j'ustice,  and  inserted  in  the  said  war- 
nmt,  and  the  surety  or  sureties  of  such  seaman  or  mariner  [in 
case  he  or  they  shall  have  given  any)  shall  remain  liable  for 
such  paytuent ;  nor  shall  any  such  seaman  or  marinei  be  dis- 
charged upon  any  writ  of  habeas  corpus  or  otherwise,  nnttl  such 
■        ■     ■    H  * 
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MM  be  paid  b;f  hkfa  or  Ata,  «t  bb  ot  tfaeit  feOKiy  «r  MAHm, 
fbr  wuit  <^  uiy  forai  of  Gommitment,  oi;  other  previoitt  proceed^ 
itigs.  i^on'iia^  TbatufiicieDL  natter  shall  be  madetoi^ipeWy 
Vpon  the  return  of  fiuch  habens  corpus,  and  ao  examioxiioa  then 
te  be  h>d,  to  detun  him  for  the  cnuseB  herein  before  usigoed. 

Sec'.  4.  Jjtd  be  it  enacted.  That  if  xay  person  shall  harboi  or 
Mcrete  aay  seamaa  or  mariner,  belonging  to  any  ship  or  venel, 
knowiHg  them  lo  belong  thereto,  every  such  persoo,  on  coovic*- 
toll  thereof,  before  any  court  in  the  city,  town  or  county,  whers 
he,  (he  or  they  may  reBide>  shall  forfeit  and  pay  tea  dollara  for 
•very  dSy  *rbicb  he,  she  or  they  shall  continue  to  la  harixitet 
tecrete  sucb  seaman  or  mariner,  one  half  to  the  use  of  tbe  per- 
■on  pnwecuting  for  tbe  BaWe,  the  other  half  to  the  use  of  the 
United  States ;  and  no  sum  exceeding  one  dollar,  shall  be  n- 
coverable  from  any  seaman  or  mariner,  by  any  one  pcnoiv  fat 
Any  debt  contracted  during  the  time  such  seaman  or  mariner 
shall  actually  belong  to  any  ship  or  reesel,  until  tbe  voyage  for 
which  such  seaman  or  mariner  engaged  shall  t)e  en^ed. 

Sec.  5.  And  be  it  enacted.  That  if  any  seaman  or  mariner, 
who  shall  have  subscribed  such  contract,  as  is  herein  before  de- 
scribed, ^all  absent  bimself  from  on  board  the  ship  or  vcnel  in 
which  he  shall  so  have  shipped,  nithout  leave  of  tbe  master  or 
Aflicer  commanding  on  board ;  and  the  mate,  or  otlier  officer 
having  charge  of  the  log-book,  shall  make  an  entry  ^rein  of 
tbe  name  of  such  seaman  or  mariner,  on  the  day  on  Vfhich  be 
ehall  so  absent  himself,  and  if  such  seaman  or  mariner  shall  re- 
turn to  his  duty  within  forty-eight  hours,  such  seaman  k  nnuri-  ' 
tier  shall  forfeit  three  days  pay  for  every  day  which  he  shall  m 
^sent  himself,  to  be  deducted  out  of  his  wages :  but  if  any 
seaman  or  mariner  shall  absent  himself  for  more  than  forty- 
eight  hours  at  one  time,  be  shall  forfeit  all  the  wages  diw  ta 
tiim,  and  all  bis  goods  and  cbatleb  which  were  on  board  tbe  said 
■hip  or  vessel,  or  in  any  store  where  they  may  have  been  lodged 
at  the  time  of  his  desertion,  to  the  use  of  the  owners  of  the  ship 
or  vessel,  and  moreover  shall  be  liable  to  pay  to  bim  or  ttfCm 
'all  damages  which  he  or  they  may  sustain,  by  bekig  obliged  to 
Jhire  other  seamen  or  mariners  in  ttis  or  their  place,  and  sucb 
damages  shall  be  recovered  with  cosis,  in  any  court  or  before 
any  justice  or  justices  having  jurisdiction  of  die  recovery  of 
debts  to  the  valua  of  ten  dollars  or  upwards. 

Sec.  6.  And  be  it  enacted.  That  every  seaman  or  manner  shaH 
be  entitled  to  demand  and  receive  fram  the  master  or  cnnmamd- 
cr  of  the  ship  or  vessel  to  which  they  belong,  one  third  pan  of 
the  wages  which  shall  be  doe  to  him  at  every  port  when  such 
'ship  V  vesael  riwli  onladi  fod  delivet  bei  cargo,  Ivfore  the 
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the  nattaet  1  and  u  pbmb  u  tbe  Toyage  »  ended,  mad  the  cw- 
^  (K  bsllast  be  fiilly  dwcharg^  at  the  lost  pmt  ofdelifeitf^ 
«TMy  teamaa  «r  mamer  shall  be  entitled  to  the  wagei  whifh 
ihall  be  then  due  according  to  his  contrftct :  and  if  luch  wage* 
iktJI  not  be  paid  within  ten  days  after  SDch  dischai^,  or  if  any 
Caputs  shall  arise  between  the  nastet  and  geamen  or  marinen, 
toachi^  the  said  vngei,  it  shall  be  lawfinl  far  the  jodge  ot 
tike  Asteiot  when  the  said  ship  or  vessel  ihall  b«>  or  in  casct 
Us  »«deac«  be  sure  iban  three  miles  from  the  fdace,  or  of  U4 
abience  £com  the  place  of  his  residence,  then,  for  any  jiidge  of 
jtstice  of  the  peace,  to  smamon  the  ma^r  of  such  ship  or  ves- 
wl  ta  appear  before  him,  to  shew  cause  why  firoceia  should  not 
issue  against  snch  ship  or  vessel,  her  tackle,  fnmitare  and  t^ 
parel,  according  to  ihe  course  of  admiralty-conrts,  to  answer 
fcr  the  B^d  wages  :  and  if  the  ma^r  shall  neglect  to  appnr. 
M-  appearing,  shall  noi  shew  that  the  wages  are  paid,  or  other-> 
wise  satisfied  or  forfeited,  and  if  the  matter  in  dispute  shall  not 
be  forthwith  settled,  in  sacH  case  the  judge  or  justice  shall' cer-i 
tify  to  the  cter^  of  the  court  of  the  district,  that  there  is  so^ 
fleieat  canse  of  con^ilaint,  whereon  to  fettnd  admiralty  process, 
■od  theseupou  the  clerk  of  such  coort  shall  iuue  process  against 
tbe  and  ship  or  vessel,  and  the  suit  shall  be  procnded  on  in  the 
sud  eonr^  and  final  judgment  be  given  according  to  the  coursa 
«f  adi^raliy  coorta  in  such  cases  uaed ;  and  in  such  suit  all  ths 
■coBeB  or  mariners  {fasving  cause  of  complaint  of  the  like  kmd, 
'  agaittolthesaKM  ship  or  vessel)  shall  be  joined  as  complainants  { 
and  it  shaH  be  incumbent  on  the  master  or  commander,  to  pro* 
doce  tbe  contract  and  )og-bo<^,  if  required,  to  ascertain  anjs 
ualten  in  dispute ;  otherwise  tbe  complainants  shall  be  per- 
mitted to  Mate  the  contents  thereof,  and  the  proof  of  the  contra^ 
ly  thai)  lie  An  the  master  or  commander  ;  but  nothing  herein 
contained  shaH  prevent  any  seaman  or  mariner  from  having  or 
maintaimng  any  action  at  commcm  law,  for  the  recovery  of  fail 
wages,  or  from  Immediate  process  out  of  any  cotut  having  ad>^ 
.  niralty  juriadiclion,  wherever  any  ship  or  vessel  may  be  found, 
in  case  she  sh^l  htne  left  the  porfof  delivery  where  her  voyagb 
ended,  before  payment  of  the  wages,  or  in  case  she  shall  be  a- 
bout  to  proceed  to  seft  before  the  end  of  the  ten  days  next  after 
■•  the  delivery  of  her  cargo  at  ballast. 

Sec.  7.  And  bt  U  enacted,  Hiai  if  any  seaman  or  mariner, 
who  shMI  have  signed  a  eontract  to  perform  a  voyage,  shall  at 
way  port  or  ptacej  desert,  or  shall  absent  himself  from  such  ship 
•r  vesael,  without  leave  of  the  master,  or  officer  commanding  in 
the  abeeiice- of  the  master,  it  ah^  be  lawful  for  any  jastice  of 
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peace,  within  the  Unhed  States  (npon  the  complaint  ot  die> 
master)  to  issue  his  narrant  to  apprehend  such  dewrter,  aaA 
Bring  him  before  such  justice ;  and  if  it  tia\l  then  appear  by 
due  proof,  that  he  has  signed  a  contract  within  the  intent  aid 
ineani;ig  of  this  act,  and  that  the  Toyage  agreed  for  is  not  fin- 
ished, altered,  or  the  contract  oihertvise  dissolved,  and  that  soch 
aeatnau  or  mariner  has  deserted  the  ship  onessel,  or  absented  him- 
self without  leave,  the  said  justice  shall  commit  him  to  die  honse 
of  correction  or  comnmn  gaol  of  the  city,  town  or  place,  there  to 
remain  until  the  said  ship  orvessel  shall  be  ready  to  proceed  on 
her  voyage,  or  tilt  the  msEter  shall  require  bis  discbarge,  and 
then  to  be  delivered  to  the  said  master,  he  paying  all  tbe  cost 
of  such  commitment,  and  deducting  tbe  same  out  of  the  wages 
due  to  such  seaman  or  mariner. 

Sec.  8.  And  be  it  enacted,  That  every  slup  or  vessel  belong- 
ing  to  »  citizen  or  citizens  of  the  United  States,  of  the  b'nrthra 
of  one  hundred  and  fifty  tons  or  upwards,  navigated  by  tea  oc 
more  persons  in  the  wliolc,  and  bound  on  a  voyage  vrithoot  thtt 
limits  of  the  United  States,  shall  be  provided  with  a  chest  oF  me- 
dicines, put  up  by  some  apothecary  of  known  repntatioo,  aol 
accompanied  by  directions  for  adminiiitering  the  same;  aiyl  tha 
said  medicines  shall  be  examined  by  ttit  same  or  some  other 
apothecary,  once  at  least  in  every  year,  and  sapplied  with  fresh 
medicines  in  the  place  of  such  as  shall  have  beien  used  or  spoil- 
ed ;  and  in  default  of  having  such  medicine -chest  so  provided, 
and  kept  tit  for  use,  the  niaster  or  commander  of  such  ship  or 
vessel  shall  provide  and  pay  for  all  sucli  advice,  mediciite,  or  A- 
tendance  of  physicians,  as  any  of  the  crew  shall  stand  in  need 
of  in  case  of  sickness,  at  every  port  or  place  where  the  ship  or 
vessel- may  touch  or  trade  at  during  the  voyage,  withoot  any 
deduction  from  the  wages  of  such  sick  seaman  or  nariner. 

Sec.  S.  And  be  it  enacted.  That  every  ship  or  vessel,  belong- 
ing as  aforesaid,  bound  on  a  voyage  across  the  Atlantic  ocean^ 
■hall,  at  the  time  of  leaving  the  last  pott  franx  whence  ahe  sails^ 
have  on  board,  well  secured  under  deck,  at  least  siidy  gallons 
of  water,  one  hundred  pounds  of  salted  flesh  meat,  and  one  hun- 
dred pounds  of  wholesome  ship  breadi  for  every  person  onboard 
Kuch  ship  or  vessel,  over  and  besides  such  other  pcovisiav, 
stores  and  live  stock  as  shall,  by  the  master  or  passengers  be 
put  on  board,  and  in  like  proportion  for  shorter  or  toager 
voyages ;  and  in  case  the  crew  of  any  ship  or  vessel,  which  shall 
not  have  been  so  provided,  shall  be  put  upon  short  alloiraiKe 
in  watCT,  flesh  or  bread,  during  the  voyage,  tbe  master  or  own- 
ci- of  such  ship  or  vessel,  shall  pay  to  each  of  the  crew,  <»•  day's 
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wages beynnd  ths  wagH  tgrsed  <n, ferevcrj^  itif- tfaey  sH^ be 
a*  pai4o  ^oft  ^Lowkucs,  to  be  recofered  in  the  same  manner 
aathftiT  atipdated  wages. 

{Tlu  act  patted  Juiy  tuatktk,  ITOa] 


An  Act  to  amend  the  act,  entitled  "An  act  for , 
the  government  aad  regulation  of  seamen  in  the 
wiercJiants'  service." 

ME  il  enacted  fry  the  Senate  and  Haute  t^  Repreienialivet  qfihe 
■d  Staia  qf  America,  in  Congress  oMembled,  That  all  the  pro- ' 
Tisiona,  regulations,  and  penalties  which  are  contained  \a  the 
eighth  section  of  the  act,  entitled  "An  act  for  the  government' 
and  regulation  of  seamen  in  the  merchants'  service,"  so  for  as 
relates  to  a  cheat  of  medirinpji  to  be  provided  for  vessels  of  oM 
hondred  and  fifty  tons  burthen,  and  upwards,  shall  be  extended 
to  all  merchant  vessels  of  the  burthen  of  seventy  five  tons,  or 
upwards,  navigated  with  sis  peniun^  or  more,  in  the  wholei 
and  bound  from  the  United  States  to  any  port  or  ports  in  the 
West  Indies. 

IJTiis  aa  patted  March  seamd,  1805.] 


'  An  Act  concerning  certain  Ihhcries  of  the  United 
States,  and  for  the  Regtilation  and  Govermneni 
of  the  Fisher»ien  emplm/ed  therein. 

Sec.  1.  J^j,  ^  f„g,^gg  iy^i^  Seium  aad  Haiae  qf  Repnten- 
taHvei<ifthe  Vkited  Suttt  iff  Auieriea,  iu  Cmgrest  aueuiblei,  Thafc 
the  allowance  nofv  made  upon  the  expoitation  t^  dried  fish  o£ 
the  fisheries  of  the  United  State*,  in  lies  of  a  drawback  of  the 
duties  paid  on  the  wit  used  in  preservini;  the  same,  shall  cum. 
en  all  dried  fish  e^mrted  after  the  tenth  day  of  Jnoanex^  and 
as  a  commutation  and  eqoiralent  ^terefor,  tb«e  shall  be  after -^ 
wards  paid  on  the  last  day  of  December  annody,  to  the  owner 
of  every  vessel  or  hi«  ageot,  by  the  coUeokw  of  Ae  diatriet 
where  such  vessel  nay  belong,  that  shdl  be  qealiAadegreeaUy 
to  law,  for  carrying  on  the  bank  and  other  cod  fisberiea,  jt»i 
that  shall  aetnally  have  been  emph^ed  ibeaein  at  sea  for  the 
term  of  fonr  monUia  at  the  least,  of  the  fishing  scaaoor  next,  pre- 
ceding Tibich  lesson  is  acconatcd  to  be  from  the  latt  day  of  . 
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■  ifcra»>^  V  a  pan  ttera^  «  tbe  cas  Kay- 


Me    ^«HKTT  of  fc^   Oic^  a 

i  iirw^  tmrkwaaeaz  I-r-^ided.  Ttax  me  i^Mmrncv 
^  )*T  ox  nasEl,  facoac  Kane^  iMta  not  excwd 

^■■aef  lOMiH.  V.  ^  anrcs^  tbcrc  ^aH  >a«  he  pud  id  th^ 

^(■U  «f  «>«IT  feMfZ    boo*   M-  vmd    at    MMC   ^JS    &TC  uo^ 


KIT  Biiwg,  uc  mm  gl  aae  doiisr  n 

tdiatm  pvt  W  ta«  ^nnob  »i  the  bns  of  sau4  ant  v  nsel, 
aad  jttU  acrorciac'-r  be  Ki  (kntM  aBMng  all  [iiiii^  ■Korat- 
M  UKnn :  Prvnatd  tfwtr.  Taoft  uut  auesawx  a>U  be 
■Mie  •«.¥  t»  tack  b»Uf  or  n«ek  u  ibxU  bare  acnaiiv  bMK 
oapbrti  ^  na  «  tk  rod  feJKiy  far  Ike  tarn  of  fa«  MUte 
M  Uk  kasi  of  t^  pnocdoi;  aemum :  j&W  franded  mtta,  TbM 
iBca  bMi  v  Tcnrl  ikali  bare  hooal  B  ihe  cavne  <rf  m4  pi«- 
ccMoic  aeaa^t,  a  poaanitT  of  fi^  not  le»  liaa  tach*  qwok 
brcitrr  ua  «f  hrr  adBcasBrMBcat;  the  sud  qaaBtkv  of  &di 
to  be  ^Keftaincri  wbia  ikied  m^  c^^  fit  far  cxponnjca^  and 
an^tdmg  u  tbe  ««ebt  tfacnf<  si  the  ^mc  ibalt  wcisb  K  tfae 
liBc  trf  acbTeTy  wftea  actaallr  nid ;  wbicb  "——-i  M  the 
wetffat,  wkk  t^  eriaiaal  ■ijiiiiMini  aiMl  seulnscM  oi  tW  fan 
w  ^res  ■■mi  tbe  oBners  and  btbcmen,  tociciber  wiik  a  wM- 
lc«  arcawH  of  ibe  feaztb,  bicadib  aid  dcptb  vi  sid  b«ai  or 
ve^(,  and  tbe  tune  she  bas  actuiiy  been  cnaptoyn)  ■■  ibe  lisb- 
«tT  in  tbe  prccediDZ  vasoo.  iball  k  all  casts  be  pruducnl  and 
mora  or  ail;f  rd  to,  bcfafc  (be  said  collector  ot'  tbe  d^TJtict,  ■ 
order  U  CDiHle  tbe  wner,  his  agciu  or  hwlol  repiearQtainv.  b> 
iec*ii«  the  allovaace  afonnid.  And  if  at  anv  tune  wiibiD  oar 
«ear  afttr  parnnit  «  mcb  aitovance.  it  dull  appear  tktf  aer 
fraud  or  deceh  has  been  practi^d  in  obtainine  Ibe  nmf.  tae 
boat  or  >«ss«l  apoa  whkh  neb  aUowancc  shall  bats  tMapudi 
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wise  Hk  offoer  or  owoen  faBving  pttctiwd  Meh  fnod  or  dscei^ 
■hall  forfeit  and  )iay  one  hoMdred  ilolUra  ;  W  be  ined  <or,  n- 
cevered  wmI  ■ppnpriated  in  Uce  BMrner  M  £ufeitiiKa«nd  pen- 
«hiei  are  en  tw  <i)ed  fw-,  recorerad  and  aypmjtiiMed  ftw  aojr 
bnach  of  an  act,  entitied,  "  Afl  aot  to  pmide  neve  <4ect«aU^ 
^  Um  coHeoiao  of  Uie  duties  inpMcd  by  Itvr  oa  gwMK  wans 
aad  BaccchaHdiBe  imported  into  the  Unitkd  StMeat  add  «■  A* 
tumage  of  ehipft  or  TOHela." 

Sec  3.  Jitdbeitji0tlierthaeled,  n&t  t&c  otnter  or  omeM 
^  ewrf  fitbiag  vessel  of  twenty  ton*  and  ufnrardi,  Ua  or  tbcir 
agent  oi  lawfiil  repieMotatire,  shall  pievteos  to  treccivng'  iIm 
dtowsAce  vtk\A  is  provided  for  in  this  act,  prodncc  to  the  col- 
kcUH-  who  h  aathoriEed  to  pay  the  same,  the  original  agree- 
ijtfent  or  agreements  which  may  have  been  made  with  the  lish- 
waaeak  i»tplay<id  ob  board  inch  veEsel,  as  is  herein  before  re- 
Mired,  and  «ln  a  certiflcuc  to  be  by  him  or  them  Mibscrihe^ 
iWein  ntenUoniag  tike  particular  daye  on  wfajch  such  vessel 
sailed  and  returned  mi  tho  Mvetal  voyages  or  fares,  die  nay 
have  made  is  the  preceding  fishing  seasta,  to  the  truth  of  which 
they  shall  swett  or  affina  before  tite  collector  aforesaid. 

Sec  4.  Atut  be  41  UJimker  enacted,  That  no  ship  or  Tcwel  of 
twraty  hHis  er  npwards,  employed  as  aforesaid, shall  beenlitM 
to  the  ailowBKee  granted  by  this  act,  nnksstheiUpper  ormai>. 
tec  dtereef  shall,  before  he  proceeds  on  any  fishing  voyage; 
make  an  agi^soait  in  wnting  or  in  print,  with  every  fiihertnaa 
employed  tiierein*  excepting  only  any  apprentice  or  servant  of 
himself  or  uwHei  ;  ami  in  addition  to  snch  tMms  of  sfaipmeat 
as  may  be  agreed  on,  shad  in  sudi  agreement  express  wbetbtr 
iJm  same  is  to  continne  for  one  voyage  or  fertile  fishing  season, 
and  ^all  atw  express  that  tjw  fish  or  the  pro^eds  of  sach  fish- 
ing voyage  or  voyages  wUeh  may  appertun  to  tlie  fishennen, 
shall  bo  divided  among  thssn  in  {wapoiiion  to  the  quantities  or 
namber  of  said  fish  th»p  nay  resjpectively  hai^  caught,;  which 
agftement  shall  be  endorsed  or  oonntenigned  by  the  owner  of- 
SHcfa  fishing  vessel,  or  bis  agent :  And  if  any  Mtermssi  having 
.  ODgaged  himself  tor  a  voyage  or  for  die  fishing  seaatn,  in  aw 
Ibhing  vessel,  and  signed  an  agreement  therefor  as  aforesaid, 
shall  thereafter  sad  while  soch  agreement  remtHit  in  force  and 
to  be  performed,  desert  or  abeenthimHelftirom  such  vessel,  witb- 
oat  leave  of  the  master  or  slclpper  thereof,  or  of  the  owner  «r 
his  agent,  sach  deserter  shall  be  liable  to  thesaaMpeEaltiesas 
deserting  seamen  or  marinen  are  subject  to  in  the  merfhsntn*' 
•ertice,  and  nay  in  the  tike  manner,  and  «pon  the  likocom- 
phiMtaudpro^  be  apprehend^  anddeUiaed  j  mdaUcosia 
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of  proem  tnd'CMumltiiKnt  if  paid  by  the  ntMcr  or  vmht, 
■1»U  be  deducted  oat  of  the  shat«  of  fish,  or  proceeds  of  aay- 
fidring  Toya|p>  to  ivhicfa  auch  dcKiter  bad  or  iball  becoma  en- 
titled. And  my  fiibeiman,  having  engaged  himielf  as  afore- 
said, who  shall  during  such  fishing  voyage^  reAise  or  neglect 
bis  proper  du^  on  board  ibe  fishing  vessel,  being  thereto  or- 
dered or  required  by  the  master  or  skipper  thereof,  or  shall 
odwrwiMTetiit  his  just  coaitiuiidii,  to  the  hindrance  or  detri^ 
ment  of  such  voyage,  be^de  being  answerable  for  aU  duDage* 
arising  thereby,  shall  forfeit  to  the  use  of  the  owner  <d  such 
vessel,  his  share  of  the  allowance,  which  shall  be  paid  upon 
■nch  voyage  as  is  herein  granted. 

Sec.  S.  And  be  itfurtlier  enacted,  TiM  where  an  agreencBt 
or  contract  shall  be  so  made  and  signed,  fbr  «  6shbg  voyage  or 
iat  tlie  fishing  seasou,  and  any  fish  which  may  have  been  csoght 
on  board  such  vessel  during  the  same,  shall  be  delJrrred  to  the 
owner  or  to  his  agent,  for  cure,  and  shall  be  scM  by  said  owner 
or  agent,  such  vessel  shall  for  the  term  of  sik  moiAhs  after  auck 
sale,  be  liable  and  answerable  for  the  skipper's  and  every' oiher 
fisherman's  share  of  such  fish,  and  may  be  proceeded  against  in 
the  same  ftH-m,  and  to  the  same  eSect  as  any  other  vessel  is  by 
law  liable,  and  may  be  proceeded  against  for  the  wages  of  tea.' 
men  or  mariners  in  the  merchants^  service.    And  upon  such 
process  for  tbe  value  of  a  share  or  riiares  of  the  proceeds  of  Ssb 
delivered  and  sold  as  aforesaid,  it  shall  be  incnmboit  on  tfaa 
owper  or  his  agent,  to  produce  a  just  account  of  the  sales  and 
division  of  such  fish  according  to  such  agreement  or  coatrsct. 
otherwise  the  said  vessel  shall  be  answerable  upon  soch  process 
for  what  may  be  the  highest  value  of  the  share  or  shares  de- 
manded.    Bat  in  all  cases,  the  owner  of  such  vessel  or  his  a< 
gent,  appearing  to  answer  to  such  process,  may  ofier  thereupoo 
his  account  of  general  supplies  made  for  such  fishing  voyage 
and  of  other  supplies  therefor  made, 
ants,  and  shall  be  allowed  to  produt 
■wer  to  their  demands  respective); 
rendered  upon  such  process,  for  the 
upon  such  an  enquiry  shall  appea 
when  process  shall  be  issued  agaias' 
said,  if  thf  owner  thereof  or  his  age 
fisherman  in  whose  favour  such  pro< 
sufficient  security,  tu  the  satisfaction 
one  of  whom  shall  be  named  by  su< 
other  by  the  fisherman  or  fishermen 
if  either  party  simll  refuse,  then  tbe 
nane  his  associate,  with  condition  ti 
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g«)n  duJl  ba  ncoaered  by  lum  or  then  oo  neh  pmceH,  dHro  ^ 
ghail  bs  an  immediale  discharge  of  such  vefsel :  Praoided,  Thai 
Dotbing  herein  aoptained  shall  prermt  any  fi^enuan  from  har* 
ing  hia  action  It  common  Ian,  fot  big  share  <it  ihaies  of  fish,  oc 
the  proceed^  thereof  ag  aforesaid. 

Sec.  6.  Aaui  be  itjvrther  enacted.  That  the  drawback  hereto- 
fore allowed  on  the  exportatipn  of  foreign  dried  and  pickled 
&ih,  and  other  foreign  salted  proviuons,  be,  Aod  the  same  is  beie- 
hy  repealed. 

Sec.  7.  .4ju{  ^  it  ./tirtia-MacKnf,  That  the  nwnies  which  ibalL 
remain  in  CDueaoence  of  the  abolition  of  the  allowance  on  thn 
exportation  of  tiM  dried  fish  of  the  United  States,  and  of  th» 
drawback  on  foieign  dried  aod.jpickled  fish,  and  other  foreign 
salted  provisions,  he,  and  the  same  are  hereby  appropriated  to 
the  payment  of  the  allowances  granted  by  this  act,  and  in  case 
the  monies  so  appropriated  shall  be  inadequate,  the  deficiency 
shall  be  supplied  out  of  any  monies  which  from  time  to  tima 
■ball  be  in  the  treasury  of  the  United  States,  and  not  otherwise 
appropriated. 

.     Sec.  8.   And  be  itjwtber  enatAed,  That  any  persui  Who  diall 
declare  falsely  in  any  oath  or  affirmation  required  by  this  ac^ 
being  duly  convicted  thereof  in  any  court  of  the  United  ^tes, 
having  jm'isdiction  of  such  offence,  shall  safTer  the  same  penal- 
ties as  are  provided  for  false  swearing  or  affirming,  by  the  act 
Ikefore  muitioned,  and  to  be  in  like  manner  sued  fiir,  recovered 
and  appropriated. 
,      Sec.  9.  And  be  itfitrther  enacted.  That  this  act  shall  continue 
'  «nd  be  in  force  Ibr  the  term  of  seven  yearR,  and  from  thence  to 
the  end  oi  the  next  session  of  Congcess,  and  no  longer. 
lT\u  iKt paned  Pebruaiy  Hxteeaih,   1793.] 


An  Jet  concerning  Consuls  and  Vtce-Consuls. 

B*  OR  carrying  into  full  effect  the  convention  between  the 
King  of  the  French,  and  the  United  States  of  Americu,  snteied 
into  for  the  purpose  of  defining  uid  establishing  the  functions 
nnd  privileges  of  their  respective  Consuls  and  V ice- Consols  i 

Sec  I.  BE  it  enacted  by  the  Senate  and  Hoaae  <^  Bepntof^ 
twet  qftig  United  Slata  (if  America,  in  iJoiigreu  aiuenibUd,  TbK  , 
where,  in  Uie  seventh  article  of  the  said  convention,  it  is  agreed, 
that  when  there  shall  be  do  consul  or  vice-consul  of  the  King  of 
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Aaii  tepfoi.  to^ncBDoa  taerm^  h  k^  >katt]r  be;  »  the 
m4  joOfc,  and  la  ud  «ad  aK«  turn  t«  pcHocm  i^  tkncs  boe- 
bv  ^taiZMii  n  kiH.  TW  dutria  jod^  e<  tfe  Liuied  Stuca 
iilul  u«>,  WiUua  tfa»  mfxcare  dmncts,  be  tW  coHtpcteot 
JKtxe^krttepivpMCseTpmMd  in  the  niaJi  ankic  of  dieaid 
cmtcanoB,  aiMl  k  unll  be  iimiDbeat  on  ibev  te  ssne  aid  to 
the  oogwitt  aod  Tke-c«DMk  at  tbe  King  o^  tk  F/mcb,  id  ar- 
■vainK  MKt  fecoruif  dcscrw  n  from  vesick  ti  ite  ricodi  natiCMj 
mcoirtlina^  to  lOe  Uacir  s/  the  ^d  article. 

A>>d  mbar,  by  any  uticle  of  ttw  uid  anMntMn,  the  na- 
waU  aad  vice-CQoHiU  of  the  King  of  the  f  teach,  arc  entitled  to 
ifae  aid  of  the  ciHDpcteot  executive  ofiiccn  of  lim  coontiy,  in 
ibe  fawiKioa  of  any  precept,  the  marsbais  of  the  L'niied  StaUf, 
aad  their  dep«itie«,  shall,  witbin  ihcir  lespectncdiOricb^  be  tlic 
CoinpetMit  odken,  and  abaJl  gu«  their  aid  atrtariing  W  the  tifm 
«f  the  stipolatioaft. 

Atjd  whenever  conunitmeiits  to  the  jails  of  the  coooliy  shall 
beoocBC  neceiMry,  in  puruunce  of  any  uipulation  of  the  said 
convention,  they  shall  be  to  such  jaib  withia  the  respective  dis- 
tricts, as  other  coauaitoieats  under  tbe  authority  of  the  United 
fitatci  are  by  law  nude. 

And  for  the  direction  of  tbe  cookuU  and  «ice-c<iaMls  of  the 
United  States  in  certain  cases. 

Hec  2.  Be  it  enacted  bg  Utt  aalhority  ifforeiaid,  7^  i^"!/ 
ahall  have  right  in  the  pons  or  places  to  which,  ihey  we  or 
Bay  be  aeverally  appointed,  uf  receiving  the  pioiests  or  decU- 
nlioiu,  which  such  captains,  masters,  crews,  paaseugen  aad 
nercbaats,  as  are  citizens  of  the  United  States,  naay  respective- 
ly chuse  to  make  there  ;  and  &Ibo  such  as  any  fcreigBCr  taxf 
cbuse  lo  make  before  them,  relative  to  the  personal  iaierest  of 
any  citizens  of  the  United  States ;  and  tbe  copies  of  the  mi 
ai:u,  duly  autbeaticated  by  the  said  consuls  or  vice-consul^  oa- 
der  the  seal  of  their  consulates  respectively,  shall  receive  fiith 
in  taw,  <;i]ually  as  their  originals  would  in  alt  courts  ia  tbe 
United  Sutea.    It  shall  be  their  duty,  where  tbe  lam  of  th« 
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cAbBtry  fxsrmit.  to  ukc  pOHesaitti  oV  the  petwnat  utMe, '  bft 
hjr  any  cHiMfk  or  the  United  Sutes,  other  t&oa  ■Hmen  beUag« 
ing  t»  ftny  dkip  w  Tessel,  who  shall  die  within  ttwir  coDmlaMi 
leaving  there  no  legal  represeotative,  fxirttter  in  tntdcor  trutc^ 

-by  him  a^pomted  to  take  care  of  his  cffbdt,  tb^  riuii  inven- 
tory the  tame,  with  the  amistsaoe  of  two  meichaota  of  th* 
United  States,  or  for  want  of  then,  of  any  oUtera  at  their  choice  ) 
■ball  «aHect  the  debtt  due  te  the  deceased,  in  the  country  when 
lie  died,  and  pay  the  debts  due  from  hia  estate  whidi  be  aball 
Iteve  there  contracted ;  riiatl  wtl  at  auction,  afWr  reaMaabU 
pnbllc  notice,  raeh  park  of  the  estate  aa  shall  be  of  a  perishabU 
nature,  and  aocfa  furtber  part,  if  any,  as  shall  be  necesaary  fiw 
the  payment  of  his  debta,  and  at  the  expiraticMt  of  one  year 
ironi  his  decease,  the  tesidae,  and  the  balanoa  of  the  estatn 
they  flfaall  tnuumit  to  the  treaiary  of  tbe  Uoiied  States,  to  bs 

'  holdeo  in  troat  fcr  the  l^^t  olaimantf.  Bat  if  at  any  time  bo> 
fere  anch  trammiiston,  the  legal  repreaentatiTe  of  the  deceaaed 
riiall  appear  anld  deiMnd  his  ^fectt  in  their,  handa,  tl^y  shall 
deliver  them  ap,  being  paid  their  foee,  aad  shall  oaaaa  thaw 

■proceedings. 

For  the  ilif<«matioo  of  Ae  repreeentalive  of  the  deceased,  4t 
■ball  be  the  duty  of  the  consul  or  vice-Gonsal,  authorised  (a 
pVoceed  aa  aforewiid  in  Ute  aettleraent  of  bt*  estate,  immediate^ 

<to  notify  his  death  in  one  of  the  gazettes  published  in  the  oa«- 

snlate,  and  also  to  the  Secretary  ^  State,  that  the  eame  may  be 

notiiied  in  the  State  to  which  the  deceaud  shall  belong  j  and  Jm 

*  4iall  also,  tt  soon  as  may  be,  traosmit  to  the  Secretary  of  States 

■an  iin«ntory  of  the  eSects  of  the  deceased,  taken  aa  beiWe  A- 
MCted.  ' 

Sec.  3.  And  be  it  fi^Hter  enaeud.  That  the  laMl  comiils  uid 
▼ice-consuls,  in  cases  where  ships  or  Tetsola  of  the  United  States 
shall  be  stranded  on  the  coasts  of  their  coasnlatce  respectively, 
ahall,  ag  for  as  the  laws  of  the  cooatry  will  permit,  take  proper 
.lueesDres,  as  well  for  the  parpoae  of  saving  the  said  shipa  or  yes* 
mIb,  their  car|;oei  and  eftpurteaances,  as  for  storing  aod  secur- 
ing the  ef&ets  and  merchandiae  saved,  and  for  taking  an  inven- 
tory or  inventories  thereof;  and  the  merchandize  and  eflacts 
saved,  with  the  inventory  or  inrentories  thereof  lakaa  as  afore- 
naid,  shall,  after  deducting  therefrom  the  expense,  be  delivered 
lo  the  owner  or  owners.  Pnmided,  That  no  conaol  er  vice-ooo- 
sul  nhall  have  authority  to  take  possession  of  any  sock  goods, 
wares,  merchandize  or  other  property,  when  (be  gtaMcr,  awaer 
■  or  consignee  thereof  is  present  oc  capable  of  taking  p 
of  the  aamc. 
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6ec  ♦.  And  he  it  Junhrr  enacted.  That  it  ihall  Hid  may  be 
lawful  for  every  conaal  and  vice-consul  of  the  United  StaUs,  to 
take  and  receive  the  following  fees  of  office  for  the  eernccs 
which  he  shall  have  performed. 

For  authenticaiing  under  the  coiwilar  sea),  every  profest, 
declar^ioD,  deposition,  or  other  act,  which  locfa  ca^rtajos,  uas- 
ters,  mariners,  teamen,  pauengers,  merchamt  or  others  ac  are 
citizens  of  the  United  Statei  maj'  respectively  chtiae  to  maia, 
the  sum  of  two  dollan.    ' 

For  the  taking  into  possession,  inventorying,  aelliBg  md  6- 
nally  settling  and  paying,  or  transmitting  as  vtbrenid,  the  Inl- 
koce  due  OB  the  perrmnal  estate  left  by  nay  citizta  of  the 
United  States,  who  shall  die  within  the  Kmils  of  his  consulale, 
live  per  centum  on  the  gross  amount  of  aach  estate. 

For  taking  into  possession,  find  otherwise  ptnceeding  on  any 
such  estate,  which  shall  be  delivered  over  to  the  legnJ  represen- 
tative before  a  final  settlement  of  the  sanw,  at  a  berein  before 
directed,  tvro  and  an  half  per  centum  tm  soch  part  deliveied 
over  as  shall  not  be  in  mMiey,  and  five  per  cenbmi  od  the  grosj 
amonot  of  the  reaidue. ' 

-  And  it  shall  be  the  duty  of  the  consuls  and  vice-connils  of 
'  the  United  States,  to  give  receipts  for  alt  fees  which  they  abatl 
receive  by  virtue  of  this  act,  exjirefising  the  particular  lerviees 
for  which  they  are  paid. 

See.  5.  And  be  U  Juriher  enacted.  That  in  case  it  be  (oand 
necessary  for  the  interest  of  the  United  States,  that  a  consul  or 
consuls  be  appointed  to  reside  on  the  coast  of  Barbary,  the  Pre- 
sident be  authorized  to  allow  an  annoal  salary,  dm  exceeding 
■  two  thousand  dcilars  to  each  person  so  to  be  appointed  :  pro- 
vided. That  such  salary  be  not  allowed  to  more  than  one  consul 
for  any  one  of  the  stales  on  the  said  coast. 

Sec.  6.  An4  he  iijiirther  enacted.  That  every  consul  and  vice- 
comul  shall,-  before  they  enter  on  the  execution  of  Uiejr  tmsts, 
or  if  already  in  the  execution  of  the  same,  within  one  year  ftron 
the  passing  of  this  act,  or  if  resideat  in  Asia,  within  two  years, 
give  bond  with  such  sureties  as  ^all  be  a^^oved  hy  the  Sccie- 
tary  of  State,  in  a  sum  of  not  less  than  two  thousand  nor  more 
than  ten  thousand  dollars,  conditioi>ed  for  the  tme  and  lailhful 
discharge  of  the  duties  of  his  oflice,  according  1o  law,  aitd  also 
for  truly  accounting  for  all  monies,  goods  and  eHects  which  nay 
come  into  his  pos.scs'^ion  by  virtue  of  this  act :  and  the  said 
bond  shall  be  lodged  in  the  office  of  the  Secretary  of  the  IVea- 
Bury. 

Sec.  7.  And  be  it  further  enacted.  That  to  prevent  the  mari- 
ners and  aeaincnj  employed  in  vessels  belonging  to  citisent  of 
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die  Unitod  States,  in  caaes  of  ihipirreck,  ritkbess  or  captivitjr, 
from  nififeiing  in  foreign  ports,  it  shall  be  the  duty  of  the  god- 
nla  aad  Yice-cons>ia  respectively,  froai  time  to  time,  to  provide 
for  them  in  the  mott  reaaonable  mumer,  at  the  expense  of  the 
Uaited  States,  sufaject'  to  sDch  initnictioDS  as  the  SecreUry  of 
SiMe  (halt  ^ve.  and  not  exceeding  an  allowance  of  twcWe  cents 
to  a  mm  per  diem  j  and  all  mwten  and  oommandera  of  Tsssdi 
bekeging  to  citiaens  i^lfce  United  States,  and  boaiid  to  soae 
port  of  the  same,  are  hereby  required  and  enjoined  to  take  socli 

'  maiinera  or  seamni  on  board  of  their  ships  or  Tcssela,  at  the  re- 
^aettofHba  said  consnla  or  vice-consuls  re^>ecti*ety,  and  to 
transport  them  to  the  port,  in  the  United  States  to  nbich  soch 
•lupa  or  vesids  nay  be  bound,  free  of  costs  or  charge ;  but  that 
the  said  maiinMs  or.seamen  shall,  if  able,  be  bound  to*  do  doty 
on  board  soch  ships  or  ressets,  according  to  their  serial  abili- 
ties ;  Pranded,  Thatno  maater  or  captain  of  any  ship  or  vessel, 
■haJl  be  obliged  to  take  a  greater  number  than  two  mea  to  eveiy 
one  hundred  tnos  burthen  of  the  said  shqi  or  vessel,  on  any  one 
voyage:  and  if  any  such  captain  or  master,  shall  r^se  the 
same,  on  the  request  or  order  of  the  consul  or  vice-consul,  such 
captain  or  masteo'  shall  forfeit  and  pay  the  snm  of  thirty  dollars 
for  each  manner  or  seaman  so  refused,  to  be  reeofered  for  die 
lien^t  of  the  United  States,  by  the  said  consul  or  vice-conaal, 
in  his  own  name,  in  any  court  of  competent  jarisdictiasi. 

Sec.  S.  Jjid  be  itficilher  enacted.  That  wherea  ship  or  vessel 
belonging  to  citiaens  of  the  UnitedStates,  is  sold  in  a  foreign  port 
or  place,  the  matter,  unless  the  trew  aae  hable  by  theircontnct, 
«r  do  consent  to  b«  discharged  there,  shall  send  thesu  teck'to 
the  state  where  they  entered  on  boarJ,  or  furnish  them  with 
means  suSitnant  for  their  reuim,  to  be  ascertained  by  the  con- 
sul or  vice-consul  of  the  United  Stales,  having  jotudiction  of 
the  port  or  place.  '  And  in  case. of  the  masier's  refusal,  tbe  said 
consul  or  vioe-consnl  may  (if  the  hiws  of  the  laixl  permit «t) 
cause  his  ship,  goods  ukI  peraoa  to  be  arrested  and  held  until 
he  shall  comply  with  his  doty  hetein. 

Sec.9.  Aad ieitfirikerauKitd,  lliatthespectficattonof  certain 
powers  and  duties,  in  this  act,  to  be  exercised  or  performed  by 
the  consuls  and  rice-conaali  of  the  United  States,  shall  not-be 
construed  to  the    exclusion  of  others,  resulting  from  the  na- 

. '  tare  of  their  appointments,  at  any  treaty  or  conveolion  under 
•which  dXy  may  act. 

[This  act  patted  April  fmtrlixrjh,  1792.] 
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;  Ki4  iBRnder 
fT,  fn«a 

Sic  2.  Aid  tr  k/v:^r  awcx<    ToM  H  m  Aoaki  be  expe- 

l*r«<dftM  akac  be,  and  am  by  ii,  i 

Sec  3.  .rb^  tv  it  firtier  emma^  1 
l.'iKed  Sums  tw.  aad  he  b  Vreb-f 
a^lT,  e«  •)<'  tte  TrEasny  of  tke  Ca 
txtrii^  tr^K*  ikfjmand  doiUr^  not 
he  aiJfiiKwI  bT  blm.  ia  «ich  propcn 
Uw  pavtarat  of  Um  COfBpematioa  of 
iPTTicea,  asd  th*  incidetiU)  expensa 
of  the  door*  hnpoied  mi  thrai  by  (hi 

Sec.  4.  ^a^f  i«  tt  fyjlier  tnacted. 
cry  dncnct  iMI  keep  a  book  or  boot 
of  any  Kamw,  betns  a  citizen  of  t 
ca,  and  pfwJocin:;  prorjf  of  bis  citizen 
cianoer  bfrrein  after  direcUiJ,  kc  sfa: 
Kaman.  and  shall  delWer  lo  hiLn  a  n 
form,  that  it  to  tat  :  "  I,  A.  B.  collei 
hereby  cenify,  Tl'iat  E-  T.  an  Aineric 
years  or  thereaboat?,  of  the  hei^bl  o 
[dtHTibing  the  said  sEaman  a«  pai 
tiiisdny,  pro(.'D'-e>l  lo  lue  proof  in  l< 
act,  entitled,  "An  act  ff.r  tbe  relief  a 
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■•miaai  f*  tai,  pwawnl  to  the  Hid  kcC  1  io  lM>«by  cntUT^ 
•bak  ttw  atU  E.  F.  u  a  citHdn  of  the  VkiMd  3Mn.of  AMerics: 
la  witiMM  wbireot  J  have  hueaMo  Mt  my  hand  and  ual  of 
•ffice,  tbia  day<^  ."    Aod  it  ahali  he.4e<hity  of 

the  coUecton  afomud,  to  file  and  |»«Km  tba  pxM^  of  ci^ 
cenehip  produced,  as  a&resaid  :  And  for  ca<^  certiBcata  datii'* 
•red,  as  aforesaid,  the  said  conectori  aballbe«tUitledt»F«G«iv(v 
bom  the  Maman  applyinj^  for  Aa  tamt,  the  suib  d  tweaqr-fiva 
cents. 

Sec.  5.  And.  io  order  ^t  liiH  and  »pM<)y  iafbraiBtion  mty 
be  obtained  of  the  leizure  or  deteatiooj  by  apy  foreigi]  power, 
pf  any  Mamen  amployed  on  board  any  aliip  or  veMel  of  ibe  V- 
pited  Slatea,  Be  it  further  enacted.  That  it  ihalk  utd  hereby  ta 
declared  to  b«  ibe  duty  of  tbe  master  of  every  alup  or.veiael  of 
the  United  Sutes,  any  of  the  crew  whereof  shall  have  beeoin* 
pressed  or  detained  by  any  foreign  power,  al  the  £rsl  pwt  ai 
which  such  (hip  or  vessel  shall  wrive,  if  such  ivpreMaient  or 
detention  happened  on  the  high  sea%  or  if  t^  taxae  happened 
within  aay  foreign  port,  then  in  the  port  in  which  the  same 
happened,  immediately  to  make  a  protest,  stating  the  manner 
of  Buch  impFestment  or  iMaation,  by  whom  made,  toother 
with  tde  name  and  place  of  residence  of  the  person  impressed 
or  delaioed  ;  distinguishing  also,  whether  he  was  an  American 
citizen  ;  and  if  not,  to  what  nalion  he  belonged.  And  it  shall 
be  the  duty  of  such  master,  to  transmit  by  post,  or  otherwise^ 
every  such  protest  made  in  a  foreign  country,,  to  tbe  nearest 
consul  or  agent,  or  to  the  minister  oS  the  United  State}  resident 
in  sucfa  country,  if  any  sbch  there  be  ;  preserving  a  duplicate 
of  such  protest,  to  be  by  him  sent  immediateljF  afWr  his  arrival 
withi»  tbe  United  States,  to  the  Secretary  oF  Sute.  together 
with  infonnatioQ  to  whom  tKe  original  protest  was  tr^nsoiitted : 
And  incase  such  protest  shall  be  made  within  the  UnitedSlaies^ 
or  in  any  fbreiga  country,  in  which  do  Consul,  Agent  or  Min- 
ister of  the  United  States  resideB,  the  sapie  shall,  as  soon  there-, 
after  as  practicable,  be  traoiimitted  by  such  master,  by  post  or 
otherwise,  to  the  Secretary  of  State. 

Sec.  6.  And  be  it  farther  eaacltd.  That  a  copy  of  this  law  be 
transmitted  by  the  Secretary  of  Stale,  to  each  <^  tbe  minister* 
and  consuls  of  the  United  Stateii,  resident  in  foreign  counliie^  ' 
and  by  the  Secretary  of  the  Treasury,  to  tbe  several  collectow 
of  the  districts  of  tlie  United  StateN,  whose  duty  it.is  hereby  de- 
clared to  be,  Irom  time  to  time,  to  make  known  the  prorisioM 
of  this  law,  Io  all  masters  of  ships  and  vessels  of  the  United 
-  States  entering,  or  clearing  at  their  several  offices.  And  the 
'ma^r  ^f  every  such  ship  or  vessel  ttafl,.  before  he  is  admitted 
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t^atf  tf'^-4  L-iucC^x-UM  7  .ilAfii^i*  Catgrcu  ■<■■■■<.  That 
(!':«  XKi  idu*  iuc  Utt  tUT  <rf  a«p:eata«r  aest.  ue  imut  or 
varKi  «>f  cirnj  i<i.^««  vuirl  ot  ta£  Loiud  fiatc:^  vrmne  fraa 
»  fim ^  K^  "^^  "'J  P^^  of  lite  Loi^  buiea,  ^uit,  t>ci<«c 
VKh  i:.-f>  er  ariMt  >h:ji  be  admitud  to  an  «itry,  reader  to  Uk 
t'ltiti-Vit  a  trocaccouDtoiue  naiatier  ot  wamcn,  titatihali  bare 
bva^a  «r.|<i»>e(l  m>  k<>ard  fucb  vcfiel,  udc«  the  was  last  cniettil 
at  aujr  port  in  tiic  L'Diual  S'aiet,  atMl  slull  p»v  la  the  aaMl  col*  - 
Itaur,  at  the  r^ic  of  tveniv  cenu  per  month  for  eceiy  Kantaa 
K»  «iii{>l{>yixl ;  at;ich  xun  IM:  u  beiebf  auiLoiizetl  ta  r^tatn  out 
of  lUe  Hag*'  (rf  MLb  inatiiai. 

i»ec2.JW^tf/i(r)A/rauu(cii, That rrpmandaflerlbefint day  - 
of  bf'ptciubtr  Dext,  oo  collector  shall  grant  to  any  ship  or  tu- 
Krl,  wluMC  enrolnwnt  or  Ikiuce  for  i-arrving  on  the  coanio^ 
trade  ha»  expirtrd,  ■  neM'  eniolnieot  or  iKence,  before  tito  Bax- 
ter of  (uch  kliip  or  veuel  shall  lir»  tender  a  tnic  accouDt  tn  the 
c'olltc'tor,  of  lliu  number  of  teamen,  and  the  time  liiey  have  ae- 
Tcraliy  been  employed  oo  board  sach  ibip  or  vesseJ,  .during  dis 
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Cttotinmnce  of  die  f  cence  which  hu  so  expired,  and  pay  to  nich 
collector  twenty  cents  per  month  For  sTary  month  such  seanaert 
have  been  severally  emptoyed,  a»  aforesaid  j  which  sum  the  Mud 
master  is  hereby  authorized  to  retain  out  of  the  wages  of  such 
■eunen.  And  if  any  such  tnaater  shall  render  a  fahe  account  of 
the  number  of  men,  and  the  Ungth  of  time  they  have  several 
ly  been  employed,  as  is  berei^  required,  be  shall  forfeit  and 
pay  one  hundred  dollars. 

Sec.  3.  jtad  be  it  further  eaacled.  That  it  shall  be  the  duty  of 
tile  several  collectors,  to  make  a  quarterly  retam  of  the  sonu 
C<rilecled  by  them,  respectively,  by  virtue  of  this  act,  to  the  Se- 
cretary of  the  Treasury  ;  and  the  President  of  the  Oaited  States 
ii  hereby  authorized,  oufvf  the  same,  to  provide  for  the  tem- 
porary r«Iief  and  maintenance  of  sick  or  ■Ji'^ibled  seamen,  id 
the  hospitals  or  other  proper  institutions  noiv  establi-b^l  lit  the 
several  ports  of  the  United  States,  or,  in  ports  where  n<i  such  in- 
stitutions exist,  then  in  sueh  other  maimer.as  be  shall  dii'ert; 
Prooidcd,  That  the  menie*  collected  in  any  one  district,  ahall 
be  expertded  within  the  same. 

Sec.  4.  /Jitcf  6«  i<.A(r«Acr(n(iMe^,  Thatif  any  surplus  shallra- 
main  of  the  monies  to  be  collected  by  virtue  of  this  act,  after 
defraying  the  expense  of  such  temporary  relief  and  support,  that 
ibe  same,  together  with  such  private  donations  as  may  be  made 
for  that  purpose  (which  the  President  is  hereby  authorised  to 
receive)  shall  be  invested  in  the  stock  of  the  United  States, 
ouder  the  direction  of  the  President ;  and  when,  in  bis  opinion, 
a  sufficient  fiind  sball  be  accomulated,  he  is  hereby  auUioriaed 
to  purchase  or  receive  cessions  or  donations  of  ground  or  build- 
ings, in  the  name  of  the  United  States,  and  to  cause  buildings, 
when  necoMary,  to  be  erected  a»  hospitals  for  the  accommodlk- 
tion  of  sick  and  disabled  seamen. 

Sec.  5.  And  be  it  fiirlker  enacted,  That  the  Prasident  of  the 
United  States  be,  and  he  is. hereby  authorized  to  nominate  and 
appoint,  in  euch  porta  of  the  United  States,  as  he  may  think 
proper,  one  or  more  persons,  to  be  called  directors  of  tbe  ma-  , 
rine  hoapital  of  the  United  States,  whoae  duty  it  shall  be  to  di- 
rect dw  expenditure  of  tbe  fund  assigned  for  their  respective 
porta,  according  to  the  third  section  of  this  act ;  to  provide  for 
the  accommodation  of  sick  and  disablad  seamen,  under  such  ge- 
neral instructions  as  shall  be  given  by  the  President  of  the 
United  States,  for  that  purpose,  and  also  subject  to  the  like  ge- 
neral instructiong,  to  direct  and  govern  such  tiospiials,  as  the 
President  may  direct  to  be  built  in  the  respective  ports :  smd 
that  the  said  directors  shalthotdlheir  offices  during  the  pleasure 
of  the  PreaideDl,  who  is  aothoriaed  to  till  up  all  vacancies  that 
K  4 


vGoogIc 


my  be  occftMooed  by  tbe  death  or  relnova.'of  sny  of  ibe'pnr- 
ion»  so  (0  b«  appointed.  And  the  said  divectDra  diall  lend^  ip 
accokuit'of  the  moniei  received  and  expended  by  thein,  Oace  b 
every  qotrter  of  a  year,  to  the  Secretary  of  the  Treasoiy,  or 
sach  other  person  aa  the  President  shall  direct  j  but  no  otlm 
allowance  or  compensHtion  shall  be  tn&de  to  the  tnid  directon, 
except  the  payment  of  such  expenses  as  th^  ndyidcnr  in  tLe 
itctual  ducharge  of  the  duties  requhed  by  this  kct. 

[Tfiia  act  patted  July  tatterui,  1798:] 


'^An  Act  in  addition  to  "  An  act  for  the  relief  ef  aide 

-,  and  disabled  seamen^ 

''  OE&CTwfAi^  the  Smote  find  It>MX  ^ Repntenta^ 
tiaei  qf  ike  Uniud  Slata  qf  America,  in  CongKU  BMcmUed,  'Hiu 
the  President  of  the  United  States  shall  be,  nnd  he  hereby  b 
authorized  to  direct  tba  Wtpaadituie  of  any  nonies  which  have 
been  or  shilll  be  collected  by  virtue  of  an  act,  eatitlad,  "  Aa 
act  for  the  relief  of  sick  attd  dinbled  iimaini,"  to  be  nade 
'  widiin  lAe  state  wherein  the  same  shall  have  bwn  collected,  «r 
within  the  state  next  adjoining  thereto,  excepting  what  may  be 
collected  in  the  states  of  New-Hampehire,  Musachosetis,  Bhode- 
lalaqd,  and  Comacticut ;  any  thing  in  the  said  act  eoataioad  to 

-  the  contrary  thereof  notwithstanding. 

Sec.  2.  And  be  it  Jurtker  enacted.  That  the  Secretary  of  .the 
'Jia*y  shall  be,  and  he  hereby  is  aathonaed  and  directed  (o  de- 
duct, SLher  the  first  day  of  September  next,  fn»n  the  pay  there- 
after to  become  due,  of  the  officers,  seamen  and  marine  of  the 
navy  of  the  United  States,  at  the  rate  of  twenty  cents  per 
.  tOontb,  ibr  every  such  <^ceT,  seaman  and  marine,  and  to  {»y 
'  the  saoM  quarter-annually  to  the  Secretary  of  the  IVeasory,  to 
'  be  applied  to  the  same  purposes,  as  the  money  collected  by 
Ttrtae  of  the  above-mentioned  act  is  appropriated. 

Sec.  3.  And  be  it  fitrther  enacted.  That  the  officers,  seamen 

-  md  mannea  of  the  navy  of  the  United  States,  sball  be  entitled 
to  moeive  the  same  benefits  and  advantages,  as  by  the  actabove 

■  taeotioned,  are  provided  for  the  relief  of  the  xick  and  disabled 
Bcameo  of  the  merchant  vessels  of  the  United  States. 

iThit aa paued MarckOao,  \199.1 
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A»AcH9r«»M»amdc<m1nnu^inJhrcf,  cdrtamparts, 
of  the  "  Act  for  the  rek^  md  fireieotim  of  A-r 
.  vierican  ae(frmn"  and  to  amend  the  same. 

Sec    1   ¥iJ 

'■ffyE  it  aiacuiiy  the  SenMe  and  Hou^e  t^Rtpntemu' 
tm»<tftlie  United  Si<^a<if  America,  m  Congress  assmibled,  Thit 
the  first  Kcoud  and  third  sections  ot'  the  act,  entitled,  "  An  act 
for  ike  relief  aitti  protpctioo  pf  A^erioan  seamept"  shall  be  and 
hereby  are  revived  and  conUnued  in  force  for  one  year. 

Sec.  2.  Ajtd  be  it  jfcrtAn-  enaotd.  That  the  Secretary  of  State 
■hall  be,  itnd  hereby  is  required  to  lay  before  Congress,  vithin 
tea  day>  aft«  the  concvwceo^nt  of  each  ufdinafy  s^or,  aa 
'  annual  itatementj  cooiaining  an  abstract  of  all  the  returns  mad^ 
to  htm,  by  the  collectfirt  of  the  diflerent  ports,  purxuant  to  the 
said  act,  and  of  U)e  commuoicatfons  received  by  him,  frooi  thp 
agents  etnployed  by  virtue  of  the  same,  in  foreign  cou^riea.  . 
{Hit  act  paued  March  two,  17090 


An  Act  to  amend  an  act,  entitled  "  An  Act  for  the 
relief  of  ~  siek  and  disabled  seamen"  mtdfbr  other 
purpose*. 

tijlE  it  maOei  iy  the  Senate  and  Houie  ef  JtqirtKnUUiBa  qft^ 
■  United  Slatet  <^  Jmerica,  ut  Coagrei*  aueinbled,  Tlat  the  monies 
heretofore  collected  in  .pursuance  of  the  several  acts  "  for  tlje 
relief  of  sick  and  disabled  seamen,"  and  at  present  imexpendet), 
Utgethor  with  (he  monies  hereafler  to  be  collected  by  authority 
«f  the  befuK  jnentioned  acts,  shall  coiutitate  a  general  finul, 
which  the  president  of  the  United  States  shall  use  and  em^Joy. 
as  circumstances  shall  require  for  (he  benefit  and  conTCnience 
,  of  sick  wtd  disabled  American  seamen  :  Pnmdcd,  that  the  tuin 
of  fifteen  thousand  doilats  be,  and  the  same  is  hereby  ^iprp* 
pnated  fpr  th^  erectloa  qf  an  hospital  in  the  district  of  Maasfi- 
cbuseiUi. 

3ec.  '2.  Atd  be  itfiitiher  enacted,  Tii»t  h  sbfiU  be  lawfiri  fpr 
the  President  of  the  United  Slates  to  cause  snch  measures  to  be 
taken  as,  ju  hn  optnioiv  may  be  expedient  for  providing  eon- 
vmient  accommodattonsi  medical  assistance,  necessary  atttod- 
Buce,  and  'Supplies  for  tlie  relief  of  sick  or  disabled  seamen  of 
the  United  States,  who  may  be  at  or  near  the  port  of  New  Or- 
leans,  in  case  the  mwe  can  be  done  with  the  aiseat  of  tlw  ggv- 
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ernment,  having jurisdicliotiDTertlie  port;  rad fix* titts ipvrpotr,- 
to  establish  such  regulatiom,  and  to  aufhorrM'the  OUployimM 
oF  such  persona  as  he  may  judge  proper ;  and  tint'for  defraying 
the  expense  thereof,  a  sum  noi  exn ed in g  three  tbotuwd  iMIara 
be  paid  out  of  any  monies  arising  from  the  uid  fimd  not  o^er>: 
wise  appropriated. 

Sec.  3.  And  be  itjiirther  enacud.  That  frnn  and  *ftn-  the 
thirtieth  day  of  June  next,  the  master  of  every  boat,  rsft  or  Halt, 
belonging  to  any  citizen  of  the  United  Statei,  which  shall  gft 
down  the  Mississippi  with  intention  to  proceed  to' New  Orleans, 
Ehalt,  on  his  arrival  at  fort  Adams,  render  to  the  coHector  «r 
naval  officer  thereof,  a  true  account  of  the  nrnnber  of  persoBH 
employed  on  board  such  boat,  raft  or  flat,  and  the  tinetfax 
each  person  has  been  u>  employed,  and  sfaall'pffy  tothe  saidM)^ 
lectur  or  oaTal  officer  at  the  rate  of  twenty  cents  pCTmonth,  for 
every  person  so  employed,  which  sum,  he  is  hereby  mtbotned 
to  retain  out  of  the  wages  of  such  person :  and  the  said  cc^leo- 
tor  or  naval  c^icer  shall  not  give  a  clearance  for  nchtanU,  Ttft 
or  flat,  ti)  proceed  on  her  voyage  to  New  Orleans,  vntil  a&  ac- 
count be  rendered  to  him  of  the  number  of  penuw  employed 
OD  board  such  boat,  raA  or  flat,  and  the  money  paid  to  bim  hj 
the  master  or  owner  thereof :  and  if  any  euch  master  shall  ren- 
der a  false  account  of  the  nwnber  of  person*,  and  the  length  of 
time  tUey  have  severally  been  employed,  as  is  herein  rei^uired,' 
he  shall  forfeit  and  pay  fifty  dollars,  whic^  ahsll^  applied  to. 
and  shall  make  a  pan  of,  tbe  said  generaJ  fond,  for  tiie  puipoKS 
of  this  act:  Provided,  that  all  persons  employed  in  navigating 
any  such  boat,  raft  ur  flat,  shall  be  considered  as  eeomen  of  the 
United  States,  and  entitled  to  the  relief  extended  by  law  tb  «ck 
and  disabled  teamen.  '         ■    . 

Sec.  4.  And  be  UJvriher  enacted.  That  the  7reiident  of  tbe 
United  Stales  be,  and  he  is,  hereby  authorized  to  nominate  and 
appoint  for  the  port  of  New  Orleans,  a  fit  person  to  be  directoc 
'  nf  the  marine  hospital  of  the  United  States,  whose  duties  shaJl 
be  in  all  instances  the  same  as  the  directora  of  the  muine  ba»- 
pital  of  the  United  States,  as  directed  and  required  by  the-aix, 
entitled  "  an  act  for  the  relief  of  sick  and  disabled -seamen.'' 

Sec.  5.  And  be  UJurlher  enacted.  That  each  and  every  dtrec- 
'  tor  of  the  marine  hospitals  within  the  Unittd  States,  shall,  if  it 
can  with  convenience  be  done,  admit  into  the  hospital  ofw^idk 
he  is  director,  sick  foreign  seamen,  on  the  applioation  of 'tbe 
master  or  commander  af  any  foreign  vessel  tn  wbich'sAch  lAA 
'  seamen  may  belong  ;  and  each  seaman  so  admitted,  shall  be 
subject  to  a  charge  of  seventy-five  cents  per  day  foreactiday 
he  may  remain  in  th«  hospital,  the  ptfymnit  of  wbich  tte  Ms- 
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Mr  or  aimmmin^  of  tscb.  fonigD  Tuael  dnll  maJn  te  the  cot' 
iHtfor  of  tba  dittrkt  in  which  luch  hospital  is  sita'atcd  :  and  the 
coUwtN'sfaatl  a»t  grant  a  cl«anuice  to  aqy  foreign  vesMl,  until 
tbe  tBOoey  do*  from  such  maat^  or  comioander,  in  manner  and 
form  aforewd,  (hall  be  paid;  and  the  director  of  each  hospital 
i(  hereby  directed  under  the  penalty  of  tidy  doUars  to  make 
•■t  the  acocMat«a§^Rtt  each  foreigrfsaamao  that  may  be  placed 
JQlbe  heapital,  under  hii  direttion,  and  render  the  same  to  the 
«olleGlar.      '  .  , 

Seci  6.-Jmiieiifiiiiieremaied,  That  the  collectors  shall  pap 
tbe  money  collected,  by  virtare  of  this. and  the  act  U>  which  thti 
is  an  amendme^  into  tke  treasury  of  the  United  States,  and  be 
•OOoaMable  therefor,  and  receive  the  same  commission  thereon, 
4s  for  other  joaaey  by  them  collected. 

Se&7.  A»d  b4  ilfigrtier  enacted.  That  each,  and  every  direct 
Mr  of  die  maniw  hospitals  shall  he  accoootahle  at  the  treasury 
of  the  Umted  States  fbr  the  money  by  them  received  in  the 
••me  manner  aa  ether  receivers  of  public  money,  and  for  the  ' 
same  by  them  espeoded  shall  be  alloned  a  commission  til  the 
nte  of  one  ps^r  ceaL 

[TUt  aa  patKd  ilfiry  thrte.  1803.] 


An  Aet  tupfknimtar^  to  the  "  Act  comxming  Con- 
suls and  Vkt-CtmsulSy  and  for  the  Jvrther  pro- 
tection of  American  Seamen." 

llaE  it  atacud  by  the  Senate  and  Hotue  qf  RepretetUaliven^  ike 
.UailtdSlalet  if  Amenta,  im  Coagrri*  otiembled.  That  before  a 
oleaiaoo^  be  granted  tp  any  veqtel  bound,  on  a  foreign  voyage, 
the  matfct  themof.shall  deliver  to  the  collector  of  the  customi, 
a.  list,  containiag  the  namest  places  of  birth  and  renidence,  and 
adeioriptioa  of  the, persons  who  compose  his  ship's  company,  lo 
•which  list  the  oath  oc  affirjaatioD  of  the  captain  shall  b^  annex- 
ed, .that  (ha  said  Ust  contains  the  nam^g  of  his  crew,  together 
with  the  places  of  their  birth  and  residence,  as  far  as  he  can  as- 
'  oertain  them,  and  the  said  collector  shall  deliver  him  a  certified 
.ioopy  thereof  for  which  the  collector  ^hall  be  entitl^ed  to  receive 
tha  sum  of  twenty-^ve  c^ts  ;  and  the  said  master  shall  more- 
■  oven  QDter  into  bond  with  sufficient  security,  in  the  sum  of  four 
.  faandred  doLbjiS,  that  he  shall  exhibit  the  aforesaid  certified  co- 
py of  the  list  to  tbc  first  boarding  ofiicei;,  at  the  firet  port  in  the 
XJailpd  Stale*,' at:  Kbiiil)  he  shsU  arrife  fln  hi"  >^ct?fi>  tiier^. 
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Mhf  thrift  Aid  tliert  abo'pRNhice  tfaa'p^mns  nnfiird'  i 
the  said  boarding  officer,  whose  doty  it  ahslt  b*  to  exuniiw  the 
Aien  with  inch  list,  and  to  report  the  same  to  th«  eoHacWr,  an! 
it  shati  be  the  duty  of  the  callector  M  the  nid-part  of  artivat 
^here  the  name  is  diftercnt  fhxs  the  port  from  wbtich  ttae  ves^ 
«el  origihally  sailed]  to  tranBmit  a  copy  df  the  litt  to  reported'l* 
him,  to  the  collectorof  the  port  frdni  which  said  vewe!  ori^ottyji 
isileii  :  PrttBtdrd.  That  the  said  bond  ihiH  not  be  fcrfeited  o« 
account  of  the  said  roaster  not  producing  to  the  first  baaitHi^ 
flfficef ,  as  aforesaid,  any  of  the  persons  contained  in  the  «id  lis^ 
trhoniay  be  discharged  in  a  fbreign  countty  witbtheceaseMof 
the  consol,  vice-consol,  commercixl  agetit,  or  Tice-comn)eK»«l 
tfgent  there  residing,  xignifted  in  writing,  mder  his  hand  aad 
ulTicial  seal,  to  be  produced  to  the  co(lecti>r  with  the  other  per- 
Mns  composing  the  crew  as  aloresaid  ;  not'  ttt  accoirat  of  uj 
SMh  person  dyiitg  or  absconding,  <M-  being  forcibly  inpfeoed 
intn  other  service,  of 'which  satisfactory  proof  shall  be  thea  alM 
exhibited  t»  the  rollector. 

'  Ste.  S.  And  be  it  enacted,  ThaCit  shaU  be  tfac  duty  of  eviay 
master  or  commander  of  a  ship  or  vessel,  belongmg  t»  dtiseaa 
of  the  United  Stares  who  shall  sail  from  any  port  of  the  [Toited 
States,  after  the  first  day  of  May  next,  on  his  arriral  at  a  fof 
eign  port,  to  deposit  hia  register,  aea'tetter,  and  Mediterraneaq. 
passport  with  tlie  consul,  vice-consul,  commercial  agent,  or  vice- 
cemmercial  agem,  (if  atiy  there  be  at  such  port ;]  that  in  caM!  of 
refiisal  or  neglect  of  the  said  mastor  or  cominander,  to  deposit 
the  Atid  papwrs  as  aforesaid,  he  shall  forfeit  and  pay  fire  hoodred 
dollars,  to  be  recovered  by  the  said  consul,  vice  consul,  com- 
mercial agent,  or  vice-commercial  agent,  in  his  own  nantG.  lor 
ttje  benefit  of  the  United  States,  in  any  cobrt  orcompctent  joris-' 
diction  ;  and  it  shall  be  the  duty  uf  such  c<»iml,  nee-eotmi, 
comtnertial  agent,  or  vice-cdmmerCial  agent,  on  snch  master  or 
i-ommander  producing  to  him  a  clearance  fr6m  the  pnqwr  oS- 
icer  ef  the  port,  where  bis  ship  or  vessel  may  be,  to  deliver  lo 
the  said  master  or  commander  all  of  his  said  papers  :  nvintlei, 
such  master  or  commander  shall  have  complied  with  Ak  ptro- 
vbioiis  contained  in  this  act,  and  those  of  ihe  act  to  which  this 
is  a  supplement. 

Sec.  3.  And  be  it  fiiTther enactfd.  That  whenevermaMp  orv««- 
set  belonging  to  a  citizen  of  the  United  Stales,  ^all  beaohlina 
foreign  country,  and  her  company  dischat^^,  or  When  a  sea- 
Tnan  or  mariner,  a  citizen  of  tlie  United  Slates,  shall,  wiA  his 
on-n  consent,  be  discharged  in  a  foreign  country,  it  shall  be  the 
duty  of  the  master  or  commander  to  p[-oJace  to  the  CdoboI,  vice- 
consul,  commercial  agent,  tw  vice- coin merciat  agmt,  Ihe  list  of 
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-csnsul,  vice-QOHMl,  oonmercial  sgoptoc'vice'CstDswrcial  »geat, 
tax  every  aeunaQ  or  mariner  lo  duchargedi  being  tfaiiiywttd-aft 
'Buch  Ust  wa  citixen  of  Uk  Uailed  StsiM, -ttuee  moiahs  pay, 
flver  -and  ^mvc  Um  -wago*  wliicb  vay  thea  be  dut:  ta«iich  nur- 
riner  or  KMoaa,  two  thir;l»  thereof  to  be  (Mid  by  luch  conen], 
'«r  conmercal  agent,  to  «acb  waman  or  marioer  «»  ^i^ohaiged, 
'WMifaiS'eag^einent  onboard  of  any  veisel  tawturato  theiJ- 
Oited  Sutfis  and  tile  other  remaining  third  ta  be  retained  ior 
■Uu  putpoK'Of  jcreatingaiuad  for  the-pay^ient  of  the  paKagan 
of  leamea  or  mariiHrs,  citizens  of  the  United  Sl4faei,.whuma|jr 
■be  desirous  of  returning  to  tbe  United  Statds,  and  lor  ihe  oiain- 
-tenaucc'of  American  aaaman  who  may  be  (les(itme,  and  may 
be  insHchfatcign  port,  and  theaeyenl  sgnts  rets  i  nod  for^ucit 
fnad  rii^l  be  vcconnted  for.  with-  the  tivuury' every  tix  youths 
'by  .the  peraotts  feceiviqg  the  «anie. 

Sec.  4.  Ami  be  itfiiriha-  tniiettd,  .That  it  ihall  -be  the  Anty  of 
the  consula,  vice-consuls,  .oommeFcial  agents,  v4Ce-conNn«rciaf 
-sgfenuof  the  United  States,  from  time  to  time  topFavide  fur 
,the  marinarsand  aeanien  of  the  United  States,  ivbo  may  be 
'found  destitute  within  tbeir  diiU'iet»  respeciivety,  suSittieat  sqb' 
siatence  and  pasaages  v>  Mme  port  in  the  United  State*,  in  the 
■tnoat  reasonable  manner,  at  the.  expanse  of  tbe  United  Slate*, 
■ubject  to  such  inrtractitHis  aa  the  Secretary  of  Siaieahallgiva; 
'and  that  all  masters  and  commanders  of.vaseeli  belonging  to  cit- 
izens of-the  United  Stales,  and  bound  to  some  port  of  the  same, 
'  are  hereby  required  and  enjoined  to  take  such  mariners  or  «ea- 
'  men  on  board  of  tbeir  ships  or  vessels,  at  the  request  of  tha  aaid 
•  consuls,  vice-consuls,  commercial  agents  or  vice'CDn)men::iaL 
agent*  respecttvdy,  and  to  transport  tbem  to  the  port  in  the  U- 
'  nited  States  to  which  inch  ^ips  or  vesseb  may  be  bound,  on 
aiich  terms  not  exceeding-  ten  dollar*  for  each  person,  as  may  be 
agreed  butweenthe  said  masljeranci«onsul,prcomraQicial  agent. 
,  Apd  the  said  mariners  or  seamen  shall,  if  able,  be  bound  lo  do  . 

duty  on  board  such  ships  or  vessels  according  to  their  srveial 
..^litits  ;  .Prmidei,  That.no  master  or  captain  of  any-ahip  or 
.  vessel  stuU  be  obliged  to  take  a  greater  number  than  t»o  mtn 
to  every  one  hundred  tons  bunhen  of  the  said  ship  or  vessel,  on 
.  any  (>ne  voyage  ;  and  if  anysuchcaptain  or  master  shall  refute 
tba  same  on  the  request  or  order  of  the  consul,  vice-consul, 
■commercial  agent  or  vice-comnierdal  agent,  such  captaiii  or 
master  shall  forfeit  and  pay  tbe  sura  of  one  hundred  dollars  for 
eacb  mariner  or  seaman  so  refused,  to  be  recovered  for  the  ben- 
etit  of  tlie  United  States  in  any  couft  of  corapatent  jurisdictiw). 
And  ibe  ctnifiiiMe  of  any  sucb  censol  or  «om(Ben;ial  ^gani. 
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RiTea  wofitx  hit  hand  and  officiml  afcal,  >hall  be  prima  fiuu  cti- 
dence  of  such  refusal  in  eay  court  of  law  having  juriBdi'ction  foe 
the  rECovery  of  th«  penalty  aforesaid. 

Sec.  5.  And  be  it  further  enacted.  That  the  seventh  and  eighUi 
MCtion  of  the  act,  entitled,  "  An  act  concerning  coosuts  and  vice- 
coDiuls,"  be  and  the  same  ue  hereby  repealed  ;  and  that  the 
Secretary  of  State  be  authorized  to  reimburae  Uie  consuls,  vice- 
coDuili,  commercial  agents  or  vice^commercial  agents,  suchica- 
aonable  sums  as  tbey  may  heretofore  have  advanced  for  the  re- 
lief of  seaniea,  though  the  same  should  exceed  the  rate  of  twelve 
cents  a  man  per  diem. 

Sec.  6.  Jnd  be  itfitrther  eaacUd,  That  it  sUI  and  may  be 
lawful  for  every  consul,  vice-consul,  commercial  agentand  vice- 
commercial  agent  of  the  United  St^es,  to  take  and  teceive  tor 
every  certificate  of  discharge  of  any  seaman  or  mariner  in  a  for- 
eign port  &fty  cents  ;  and  for  commission  on  paying  and  re- 
ceiving  the  amount  of  wages  payable  on  the  disciiarge  of  sea- 
men in  foreign  porU,  two  and  a  half  per.  centam. 

Sec.  7.  And  be  it  further  enacted.  That  if  any  consttl,  vice- 
consul,  cxHUmercial  agent,  or  vice-commercial  agent,  shall  false- 
ly and  knowingly  certify,  that  property  belmgiog  to  foreignen 
is  property  belonging  to  citiaens  of  the  United  States,  he  siull 
m  Gonviction  thereof,  in  any  court  of  competent  j a risdictioo, 
forfeit  and  pay  a  fine  not  exceeding  ten  thousand  dollars,  at  tbe 
diacretion  of  the  couil,  and  he  imprisoned  for  any  term  oat  ex* 
ceeding  three  yean. 

Sec.  8.  And  be  itfurtlter  enacted,  ^at  if  any  consnl,  vice- 
consul,  commercial  agent  or  vice -commercial  agent,  shall  gtant 
K  passport  or  other  paper  ceriirying  that  any  alien,  koowii^ 
him  or  ber  to  be  such,  is  a  ciiizen  of  the  United  States,  he  shall 
on  conviction  ihtreof,  in  any  court  of  competent  jurisdictioOt 
Ib^it  and  pay  a  line  not  exceeding  one  thousand  dollars 
[Thia  acipaaaed  February  Ovenly-eight,  1S03.] 


^an  Act  concerning  Consuls  and  Vice-Con- 
■;  and  for  the  furtlier  protection  of  American 


Part 

sals, 
seamen. 

Jt3^  "  f^tcd  bj/  the  Senate  and  Houae  t^  Btpraemiativa  ef 
$ke  United  Slates  tif^meriai,  in  Ctmgrea  auembled.  That  all  |>aw- 
ers  of  atlorney  fur  the  transfer  of  any  stock  of  tlie  United 
States,  or  for  the  receipt  of  Interest  thereon,  executed  in  a  fo- 
leign  couQtiy,  since  the  tUirt^th  day  of  iaoit,  one  thousiad 
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tight  hundred  XOi  three,  according  to  the  forms  in  use,  at  the 
treasary  of  the  .United  States,  prior  to  the  said  thirtieth  day  of 
June,  one  thousand  eight  hundred  and  three,  shall  b^  valid  to  all 
intents  and  purposes ;  any  provision  in  the  aforesaid  section, 
hereby  repealed,  to  the  contrary  aotwithstandiug. 

[TIU act  ptuxd  March  ivxrUy-KTvath,  1804.] 


An  Att  providing  fo)"  salvage  m  doses  of  recapture.   _ 

'  JtJE  it  enactad  by  the  Smate  attd  House  qf  Reprarnta- 
tiea  qflhe  tTntted  Stata  qf  Ameriea,  in  Congresa  tuaembUd,  That 
when  any  vessel,  other  than  a  vessel  of  war  or  privateer,  or 
when  any  goods  which  shall  hertafter  be  taken  as  prize  by  any 
vessel,  acting  under  authority  from  the  government  of  the 
Unit^  States,  shall  appear  to  have  betbre  bi^longed  to  any  per- 
son or  persons>  resident  within,  or  under  the  protection  of,  ths 
United  States,  and  to  Iiave  been  taken  by  an  enemy  of  the 
United  States,  or  under  authority,  or  pretence  of  authority, 
ftoni  any  prince,  government  or  state,  against  which  the  United 
States  have  authorized,  or  shall  authorize  defence  or  reprisals, 
mch  vessel  or  goods  not  having  been  condemned  as  prize  b;^ 
competent  authority,  before  the  recapture  thereof,  the  .«ame 
sitall  be  restored  to  the  former  owner  or  owners  thereof,  he  or 
^inj  paying  for  and  in  lieu  of  salvage,  if  retaken  by  a  pubHc 
vessel  of  the  United  States,  one  eighth  pfirt,  and  if  retaken  by  % 
private  vessel  of  the  United  States,  one  sistb  part,  of  the  tru6 
vattte  of  the  vessel  or  goods  so  to  be  re9t(»^,  allowing  and  es- 
cepting  all  imposts  and  public  duties  to  which  the  same  may 
be  liable.  And  if  the  vessel  so  retaken  shall  appear  to  have 
been  set  forth  and  armed  aa  a  vessel  of  war,  before  such  cap- 
ture or  af^rwards,  and  before  the  retaking  thereof  as  aforesaid, 
the  former  owner  or  owners,  on  the  restoration  thereof,  thsU.be 
ailjudged  to  pay  for  and  in  lieu  of  salvage,  one  moiety  of  the 
true  valae  of  such  vessel  of  war,  or  privateer. 

Sec.  2.  And  be  it  Jurthcr  enacted.  That  when  any  vessel  tft 
goods  which  shall  hereafter  be  taken  as  prise,  by  any  vesAl 
acting  under  authority  fmm  the  government  of  the  United 
States,  Khali  appear  to  have  before  belonged  to  the  UniteJ 
States;  and  to  have  been  taken  by  an  enemy  of  the  United 
States,  or  under  authority,  or  pretence  of  authority  from  any 
prince,  goveriunent  or  state,  against  wbicli  the  United  States 
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hare  authorized,  or  ih>U  autherisc  defease  W  itfHiala,  sac& 
public  vessel  not  having  been  condemned  as  priz*,  by  coia|>e< 
tern  authority,  before  the  recapture  theTeo^  the  suae  ahkll  be 
restored  to  the  United  States.  And  for  and  in  lieu  of  Blrsge, 
there  shall  be  paid  from  tbe  Treasury  of  the  Uqited  States  par- 
suant  to  the  final  decree  which  shall  be  made  in  sqch  case  by 
any  coart  of  the  United  States,  having  competent  jurisdiction 
thereof,  to  the  parties  who  shall  be  thereby  entitled  to  receive 
tbe  same,  for  the  recapture  as  aforesaid,  of  an  nnarmed  vesiel, 
or  any  goods  therein,  one  sixth  part  of  the  trae  valne  thereof,  . 
when  made  by  a  private  vessel  of  the  United  States,  and  one 
twelfth  paA  of  such  value  wh«n  the  recaptmo  shall  be  made  by 
a  public  armed  vessel  of  the  United  Stales ;  and  for  tbe  recap- 
tore  as  aforesaid  of  a  public  armed  vessH,  or  any  goods  there- 
in, one  moiety  of  the  true  value  thereof,  when  made  by  a  pri- 
TBte  vessel  of  the  United  States,  and  one  fourth  part  ofsach 
vftlue,  when  such  recaptare  shall  be  mxde  by  a  public  armed. 
wsscl  of  tbe  United  S[atc». 

Sec.  3.  And  be  it  funhct  atacud.  That,  wbenany  vessel  or 
goods,  which  shall  be  taken  as- prize,  as  al<H«said,  shall  appear 
t*  have  before  belonged  to  any  person  or  persons,  pennitnefltly 
resident  within  the  territory,  awl  iwder  the  protection  of  any 
fcreign  prince,  government  or  state,  in  amity  with  the  United 
States,  and  to  have  been  taken  by  an  enemy  of  the  United 
Stales,  or  by  authority,  or  pretence  of  authority  from  any 
prince,  government  or  state,  against  which  the  United  Stat^ 
have  authorized,  or  shall  authorize,  defence  or  reprisals,  tbcB 
»och  vessel  or  goods  shall  be  adjudged  to  be  restored  to  tfac  for- 
mer owner,  or  owners  thereof,  he  or  they  paying  for  and  in 
Uea  of  salvage,  such  proportion  of  the  true  value  of  the  Testiel 
«r  goods  so  to  be  restored,  as  by  the  law  or  usage  ofsDch 
|iriace,  government  or  st3te,wii:)iin  whose  territory  soch  former 
0wner  oc  owners  shall  be  ho  resident,  sba]l  be  required,  on  tbe 
restoration  of  any  ^vessel  or  goods  of  a  citrzerr  of  the  Uaited 
States,  ander  like  circumstances  of  recapture,  made  bv  the  an- 
Uiority  of  such  foreign  prince,  government  or  state;  and  where 
no  such  law  or  usage  shall  be  known,  the  same  salvage  shall  ba 
allowed  as  is  provided  by  the  first  section  of  this  act :  Proridtd, 
That  no  such  vessel  or  goods  shall  be  adjudged  to  be  restored  to 
such  former  owner  or  owners,  in  any  case  where  the  same  shall' 
have  been,  before  the  recapture  thereof,  condemned  as  prize  by 
competent  authority,  nor  in  any  case  where  by  the  law  of 
usagu  of  the  prince,  government,  or  slate,  wilhin  whose  terriio- 
ly  such  former  owner  or  owners  shall  be  resident  as  aforciaiilr 
the  vessel  or  goods  of  a  citizen  of  the  United  9t3tes,  under  Kks 
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-tiltUiBgtelteei  of  recapttirfe,  vould  not  be  restoT^  to  wdt  ad- 
zen  of  the  United  btatea :  Pmvided  aiso,  that  nothhig  hereia 
shall  be  coiutraed  to  contravene  or  alter  the  terms  of  reslon- 
tion  in  cases  of  recapture,  which  are  or  shall  ba  agreed  on  hi 
any  treaty  between  the  United  States  and  any  foreign  prince, 
gOTcmmeiit  or  state. 

Sec.  4,  Aiid  he  it  fitrther  tnaeud.  That  all  snnu  of  Eooney 
which  may  be  paid  for  salvage,  as  aforesaid,  when  accnring  to 
my  ptiblic  armed  vessel,  shall  be  divided  to  and  among  the 
commanders,  oSicers  and  crew  thereof,  in  such  proportions  U 
are  or  may  be  provided  b^  law,  respecting  the  aistribntion  of 
prize  money  :  And  when  accruing  to  any  private  armed  vessel, 
shall  be  distribaied  to  and  among  the  ovnifera  and  company 
concerned  in  Such  recapture  according  to  their  agreements,  if 
any  sach  there  be  ;  and  in  case  there  be  no  «uch  agreenwntf 
then  to  and  among  suvh  persons,  and  in  such  proportions,  as 
the  coott  having  jurisdiction  thereof  shsJl  appoint. 

Sec.  5.  And  be  it  farther  enacted.  That  suc^  parts  of  any  acta 
of  Congress  of  the  United  State^  as  respect  the  salvage  to  be 
allowed  in  cases  of  recapture,  snail  be,  and  are  hereby  repeal- 
ed, except  as  to  cases  of  rec^ture  made  before  the  panisg  of 
this  act. 

[Tfat  act ptmed  March  third,  laCKL] 


An  Act  to  preoent  ike  issuing  of  Sea-Letters,  fip- 
cept  to  certain  vessels. 

ffjE  it  auKted  by  the  Senate  and  H<Mt»e  qf  RcprtKntathet  qff 
the  United  Slate*  qf  America,  in  Congress  tutembled.  That  from 
and  afler  the  thirtieth  day  of  June  next,  no  sea-letter  or  other 
document,  certifying  or  proving  any  ship  or  vessel,  to  be  the 
property  of  a  citizen  of  the  United  States,  shall  be  issued,  ex- 
cept to  ships  or  vesselsduly  registered,  or  enrolled,  and  licenced, 
as  ships  or  vessels  of  the  United  States  or  to  vessels  which  at 
that  time  shall  be  wholly  owned  by  the  citizeoa  of  the  United 
Stales,  and  furnished  wid),  or  entitled  to  sea-letter»  or  «ther 
custom-house  documents,  any  laW  or  laws,  heretofore  passed  to 
the  contrary  notwithstanding :  Provided  nevertieleu,  that  no 
sea-letter  shall  be  issued  to  any  vessel,  which  shall  not  at  this 
time  be  furnished  or  entitled  to  a  sea-letter,  unless  sach  vessel 
■hall  return  to  some  port  or  place  in  the  United  States,  or  ter- 
ritories thereof,  on  or  before  the  md  thirtieth  day  of  June 
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Itfxt:  ProDidtd  meotrtMat,  that  bo  •n-lettcr  or  otber  don. 
ment,  ceitirying  or  proving  any  ahip  or  vesiel  to  be  the  pm. 
perty  o(  a  citixen  or  citizein  of  the  United  Sutea,  dnll  be  ia- 
eued  lo  any  vessel  no<*  abraal.  nUcll  shall  not  at  Ihii  time  be 
furnished  or  entitled  to  a  sea-letter,  uqless  such  veaaet  shall  ar- 
rive at  aome  pwt  or  place  in  the  United  States,  at  teriiiane* 
tbereor,  on  or  before  tbe  said  tbiilieth  day  of  June  next :  Aid 
^yrmided,  that  nothing  herein  caDtaioed,  shall  be  t^xtstmed  to 
operate  against  any  inch  vei^i  or  vttmia  that  now  are,  cr 
piay  be,  prior  lo  the  thirtieth  day  of  June,  detained  abroad  by 
the  authority  of  any  foreign  power. 

[TTiit  act  pasted  IHan:k  tioentif-tuA,  ISia] 
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REGISTRY, 
fonnof 

how  obtained  %% 

at  what  place 
oath  required  for 

when  ihip  owned  by  a  coqioracion 
bond  required  for 


vGoogIc 


CERTinCATE  OF  REOISTRT, 

namiaKtioa  aad  admrasurettieat  1)efbt«  grantingtbeTet^    34 

isdonMueot   tlteicoo,   upon  cbaoge  of  master  Sd 

chmge of  propert)! 44, 47,  aO,6I,  63,73,71 

upon  conUscC  for  alienacion   47,  note. 

must  be  m  mu  exisliiig  certificate    6$ 

CERTinCATE  OF  REGISTRY, 

to  be  uambered  progressively  St 

production  thereof  b;  muter  at  every  port  38 

withholdii^  thereof  by  innsler  from  the  ownen  33 

recital  thereof  on  transfrr  of  property  43,  57,  58 

.   on  ngreement  for  tranifer  43,  TO 

mistakes  in  such  teciial  59 

to  be  delivered  up  to  officers  of  nutoms  36 

to  be  produced  in  the  Court  of  Admirkltf  7t 


to  be  pro 

)0S9of 


oath  in  respect  of  such  loss  Ut. 

bond  in  case  of  such  loss  ib. 
new  certificate                                                   38,  56, 63,  65 

directions  for  gmBting  tbereof  63 

eifect  tberaof  6S,  65 

CERTTFICATE, 

of  the  condeTBKBtion  of  prizes  '          4C 

of  the  necessity  of  employing  Ibreign  seainea  109 

service  of  foreign  hcamen  aOS 
dischai|;e  of  seHDien  in  the  West-tndiea 


CHANCERY   COURT,  its  power  with  reganl  to 

efect 

[ve  trwu- 

km  of  ships 
CHARTER  PARTY, 

75 

definition  of 

Hi,  185 

etymology  of 

184 

by  whom  to  be  executed 

186 

fonn  of 

187 

usual  contents  of 

18<»,  &c. 

made  by  master,  how  biudisg  on  the  o«iien 

lie,  186 

commencement  of  the  Operation  of 

IW 

construction  of 

303 

,  &c-  SIS 

as  to  paymeDt  of  freight 

316 

319, 393 

dissolution  of 

40*,&c- 

CLEARANCES,  to  be  taken  out  bj  master 

aso 

COASTING  TllADE, 

ships  employed  in,  by  whom  to  be  navigated 

lOS 

hirjng  of  seamen  employed  ia 

416 

CONDEMNATION. 

of  ships  unfit  for  service  4- 

of  captured  ships  14 
of  prizes,  certihcate  thereof  to  be  produced  at  ttie  time 

of  recistry  43 
CONTRABAND  GOODS, 

must  not  be  talen  in   by  master  238 

nor  shipped  by   merchant  SffT 

li-eight  not  pnyable  to  a  neutfnl  Tesfct  in  respect  of           379 


ji-vGooglc 


CONTRACT.    See  Aoiebmeiit. 

by  •cbnrler-^nittf ,  when  it  maj  be  broken,  off  184 

consetjuences  of  doing  »o         ...         S69,  370 
<X)NTRreUTION.      See  Averace  Genep.al. 
CONVOY, 

meaning  of  *  S32 

general  average  in  respect  of  "  930 

,  when  neceuary  331,  niXit, 

punisbmenC   of  master   for  sailing  iiichout  '    ib. 

warrani;  to  sail  with  331 

KheD  complied  with  tf3i  338 

wben  not  S35 

owners  answerable  fbr  tbe  bMBch  of    333 

COUNTERMAND.    3ee  SrorPACB  in  Tbanbitv. 

ofdelivei?  353,  &C. 

COURT   OF  CHANCERY,  itt  power,  with  regard  to  defective 

transfers  of  ship  .  75 

CUSTOMS,  Oficen  of,  their  authority  vrith  tepef-ta  shipe  in 

distress  368,  di}9,  399 

their  KmunenUion  for  tbe  preservation  of  ships  in  disCrtss  390 

D. 

DAY,  definition  of.  as  to  demurrnge  196 

DEATH  OF  SEAUEN,  cAect  thereof  as  to  wagn  436,  &c 

DEDUCTIONS, 

from  ship's  pay,  in  what  case  it  nia;  be  made  .  191 

teamen's  wages  .for  absence  43$ 

leaving  ship   before  discharged  455 

for  salvage  445 

damage  to  cargo  4ST 

enbenleinent  ib, 

DEEDS, 

by  whom  to  be  executed  lai 

mini  what  time  they  take  effect  195 

DELAY  in  commencement  of  voyage  303 

unloading  tbip,  itt  eibct  on  demmrage  SOX 

DEMURRAGE,    - 

definition  of  199 

computation  of  190 

constroctkin  of  as  to  waiting  for  coBVoy  1S6,  314 

for  caf^o  109 

for  delivery  of  cai)^  S02 

payment  of  by  East-tndia  Comuany  307,311 

DESERTION  OF  SEAMEN, 

Einishment  far  16S  . 

rUuitc  of  wages  by  101,  451,  450 

eotenng  into  the  king's  Mrrice  is  not  desertion  163 

DESTBOVING  a  ship,  tww   punished  f  167,  168, 6iC. 

where  ofiiniden  may  he  tried        169,  170 
where  accessaries  ma?  be  tried  171 

DEVIATION  '  33» 

DIAMONDS,  &c.  quality  atid  Taint  of,  to  be  expressed  in  bill  of 
iodiu  859 

M4 
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DISSOLtJTION  OF  CONTRACTS, 

fur  cnrriage  SI  goods  bj  act  of  tbe  parties  .       '    4o4 

by  «sr  406 

pmhibitlon  (a  export  407 

aubarga  410 

J)UNNAtfi  2£T 

£. 
EAST-TNDIA  COMPANY, 

Uieir  clinrtei<-piirties                                  *  SOT 

khips  cbirttFred  lor  trade  and  war&re,  etnplojed  in  nbsena- 

vntiuns  i6B 

detained  by  tbem  in  India  till  aniit  for  seirice         '    ib. 

onlh  to  be  taken  on  tbe  r^istr;  of  ships  onned  by  tbem  31 

EMBARGO, 

general  avemge  in  respect  of  338 
when  it  does  not  put  an  end    to  contracts  fur  oirnage  of 

goods  408  . 

nhen  it  doesputfUl  end  toit  410 

effect  thereof  as  to  wages  495,  447 
EMBEZZLEMENT, 
^         of  goods  by  a             ■             ' 


cliHi^es  master  and  owner*  2-43 

owners  not  chargeable  fur,  beyond  the  value  of  ship 

and  freij;[it  263 

of  cari^  or  stores  bj  mariners,    effea   tbereef  upoa   tbeir 

WBEes  457 

EQUTTY  COURT,  its  power  as  to  defective  transfers  of  ship         75 

EXCISE,  orticen  of,    their  authority  with  regard  to  ships  in  distress 

388,389 

EXERCITOR  NAVIS  114,  note  (g) 

F. 
FACTOR  cannot  pledge  n  bill  of  lading  374 

FIRE  on  ship  hoard,  owners  not  aiiswernble  for  2JB 

FISHERY,  ships  emploved  in  by  whom  to  be  navigated  V>6 

K)REir.N-BUILT  ships  owned  by  British  subjects  5S 

FOREIGNERS  not  to  be  interested  in  British  ships  SI,  493 

FOREIGN  SEAMEN,  employment  of  104, 107, 106 

proclamation  relating  to  tlO 

FORFEITURE, 

of  ship  for  lenving  port  williout  rejiistry  or  certificate        31,54 

if  navisnted  by  periuins  unqualified  109 

pro  pert  V  of  owners  thereby  divested  ib.  tiolii. 

oFsenraen's  wanes  451,&c. 

FRAUDULENT  sale  of  a  ship  in  the  West  Indies  S 

.  FREIUUT, 

ellect  of  assipninent  thereof  in  bill  of  sale  of  ship  V         79,  80 
when  goods  are  specitically  IJhble  for  ii  193 

■alvH^e  on  •'  384,  44j.  nurii 

for  receiving  goods  on  board  in  order  to  be  carried  973 

detniiierof  goods  tor  345,  916 

of  living  animals  272 

•fgoods,  amount  thereof  bow  settled  and  computett  S74 

nbcn  payable  although  oogoodsladeu  ib. 
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JfflDEiC     ■  635 

FREIOHT,  ■-  *"'" 

who  liable  for  UTJ 

thrown  overbOBid  ,  ib. 

■old  STB 

brought  back  to  ladii^  port  '  ib. 

captured  and  rnnsoniea  396 

re-captured  a73,29e 

oraneneis]' taken  ma  neutral  vesaelfWheD  to  be  paid  by 

the  captors,  and  when  not  279 

of  a  neutral  taken  tn  an  enemji's  vessel,  when  to  be 

paid  to  the  cajitors,  and  when  not  ■      S8t 

restored  afler  Capture  SOS 

restored  after  capture,  but  not  till  after  the  restitution 

of  ship  '280 

spoiled  on  the  voyage  981,  &c, 

abandoned  after  capture  or  shipwreck  391,  393 

when  Bhip  wrangftillj  seiied  on  the  voyage  3Sa 

nf  goods,  carried  outivard  when  ship  tost  oil  Jt3ietuni,ODnhHt 

contract  payable  315 

not  payable  319,  &c. 

pro  rati,  if  part  of  the  goods  are  lost  993 

taken  by  pirates  313 

if  the  ship  is  prevented  from  pcrlorming  the 

whole  voyage  by  sbipwreclc     394,  S9T,  &c, 

if  ship  is  prevented  from  performiog  the  whale 

voyage  by  capture  300 

and  recapture  SOS 

special  extracts  for  316,  319,  323 

bon  to  sue  for  .    308 

cannot  be  claiiDed  Doiest  ship  tias  broke  ground  .  314 

bypotbecation  of  by  tbe  master  144, 159 

effect  thereof  on  future  voyages  ISO 

G. 

GENERAL  SHIP, 

what  so  called  113 

contract  for  carriage  of  goods  in  S15 

notice  of  destination  of.  316 

GOD,  acts  of  3*8,  &0. 

GUODS  saved  from  shipwreck  to  pay  ouMon  538 

stolentr  takenfromebipsin  diatreas  to  be  restored  639 

H. 
HIRING  OF  SEAMEN.     Sft  Seamen,  AcaEEHBiTT,  Waoes. 
HOSPITAL  formercbantseaineu  diutbled  176 

HULIDAVS  reci.oned  in  tbi^  ten  d  ays  alio  wed  fur  iudorsemeot         61 
HYPOTtraCATION, 

of  fthipa,  by  law  of  France  11 

.  for  repairs,  &c.  no  tacit  bypotbecadan  by  law  of-Eng- 

lond  for  repairs  at  home  135 

>  for  repaits,&c.  by  master  nbroHl  15S 

may  be  madeiu  Ireland  151 

form  il^reof  153,47%  473,  475,  477 

mature  tfaereoT  144 
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HYPOTHECATION, 

of  [ibipi,  Iflst  lo  br  preferred  156 

docs  not  tran-ifer  tl>e  property  150 

CBiinut  be  mndu  by  roaster  M  bonte  151 

for  bu>  oira  debt         155, 156 

gc  faolt      156 

by  the  owners  IM 

nf  the  c.Ai^ii  bj  Che  inaster  157 

of  goods  by  the  mercliant  '149 

ol'tTL-ightbj  the  master  14^  159 

effect  thereof  on  fuCare  rojage*  159 

r.  &  J. 

JETTISON.     S«A\t;raos  5i8,311 

of  good^  stoKffd  oD  dect  944 

JEWELS  contribute  to  general  average  ib. 

INDORSEMENT, 

on  ctrtificBle  of  re^stry.     Sr<  CtrnTiPiCATi  cw  Recistst. 

want  of,    Hbethtf  Co  be  aided   in 
equity  TS 

of  bill  of  Iodine  S58,  365,  375,  37$ 

INSURANCE  of  H  siiip  by  one  part-owoer  for  Othen  M 

INTEKPLEADER,  bill  of  3B1 

IRTSll  SHIPS,  registering  thereof  54 

JUSTICES  OF  THE  Peace, 

thtii  autborily  for  ihe  presemitioD  ofahipt  in  distren  388,389 

Bhip wrecked  good*  S69 

as  to  adjustment  of  salvage  391,  392 

to   commit   persona  lor  ciimeS  coannitted  U 

sen  16S 

L. 

LADING.       Set  BlLI,  OF  LADtNO. 

ofeoot'iB.riiHStvr'siIuijin  respect  of                             i  336 

LASC Alts,  cnipioyuient  of  ua  siiilors  108 

LEAR  IN  SHIM                                                                       -  241 
LICKN'CE  to  give  more  than  doable  montUj  wAges  in  the  We« 
rnilies                                                                                        418,431 
,  LIEN, 

on  ships  <loes  not  enisl  for  repairs,  &c.  at  home,  by  the  law 

of  England  1S5 

otliiTwise  by  tlie  cjvit  law,  &c.  ib. 

may  be  created  by  master  for  repairs  abroad  ISS 

for  rc|iairs  at  Jcriey  151 

for  aeamen's  wages                                               >  458 

OD  goods  for  Ireight  S45 

for  salvage  333 

by  !t  rtsfiijndentia  bond  149 

by  ca:T(tts  for  caniage                              ^  3J9 

of  nnepnvt-nwiieron  the  share  of  another  91,95 

LIGHTKHS.   ■                                                                      .  , 

uatchini;  ofinriwrTliann.-s  SAT 

contribution  far  ^nds  lost  in  331 

liability  of  owners  thereof  for  dania™e  to  goods  in  S33 
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XliUTATION  OF  ACTIONS, 

for  aeamea'a  wages  ia  ttie  CauitofAihiiinlty  470 

Count  of  CoinuMD  Law  471 

IjOSS  of  certificate  of  r^itti;  38 

«ath  in  respect  of  38 

direction    for  regutering  shipi   de  novo 

after  sucb  Ion  38 

M.    . 

MAJORITY  of  pailxiwiiers,  tbetr  autbontj  84,  ST 

UASTER, 

ofBntiah  ship,  who  my  be  104,  lOS 

hia  qunlilicBtian  107 

change  of  3fi 

freih  bond  required  on  change  of  30 

when  to  pmduce  certificate  of  registry         38 
hi*  punishment   for  withbolding  it  irom  own- 
en  38 
mode  of  proceeding  agiunst  him  for  luck  with- 
holding 38 
ioelavetrodeiwhomajbe                                108 
of  ihip,  his  diUT  with  r^ant  to  ships  in  diatreu                  388 
authoriP^  as  to  emploj'meat  of  sliip             119,  &'c. 
of  (hip,  his  authoritj  as  to  repairs  and  necesaaries        134,  &c. 
sue  of  [lie  abip  i 


men  -    laS.  165 

the  dischai^i«g  of  seunai   ld5,  IQS 
*      repelling  persons  presaing  into  ihips 
in  distress  38    , 

dedacting   penalties   (ma  seamen'a 
wages  454 

aiiswerable  to  the  persons  with  wham  he  contracts  as 
Ut  the  emplajmeiit  of  [he  ship  113 

-     answerable  to  the  owners  161 

remedy  of  for  wnges  460,  461 

pimialunent  of,  far  destroyiji^  ship  168 

taming  pirate  17!i 

running  awa^  with  ship  ib. 

voluntarily  yielding  to  pintte        ib. 
not  resisting  pirates  173, 339 

not  assisting  ships  in  distress       388 
withholding  certificate  of  re^try  38 
going  to  sea  without  agreeing  with 
■  mariners  for  wages  414, 415 

leaving  wamen  abroad  180 

hiring  senmen   wlto  have   deserted 
from  other  sl]i|i9  in  the  Weat  In- 
dies 41T 
hiring  seaman  at  more  than  douUe 
wages  in  the  West  Indies        418 
UATEoFBBip,  ^oods  rfetiTcred  to  faim  at  tbe4*iiarf  dischatgeidw 
ifcpoDubilitj  of  d>e;irharfiuger  Mfi 
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MAYORS,  tic.  their  authority  witb  regard  to  ihip;  in  distrcu  388,  S8» 
MDKTUAtiE  op  ships  9, 10 

MOKTUAliEE, 

of  alitp  when  entitled  to  &ej;ht  16 

HrbeD  liable  for  repairs  '  19 

N. 
NAV*X  OFFICERS, 

(licir  (lutv  witli  regard  lo  ships  in  dtctre»        ■  3S& 

KAMEOF&llIP, 

DM  U)  be  changed  3t 

(o  be  punted  on  registered  iliipa  39 

penally  ibr  erasing  it,  &c.  ib. 

NF.OU(.>£ii,  employment  uf  as  sailors  in  America  108 

NEWFOUNDLAND, 

registry  ofbUips  there,  and  in  parts  adjacent  98,34 

wbni  aliips  may  be  employed   in    tiie   lisfaerj  tbei«af  widKJut 
beijig  registered  tb. 

NOTICE, 

of  transfer  of  property  in  British  ahips,  nh^i  tobegnen  4T,4& 
H-ant  or,  its  effect         64,  65 
byonDerB  to  discbarge  tbeir  liability,  edect  thereof  ~    3S4 

O. 
OATH, 

to  betaken  on  registering  of  ships  33,  SS 

prlie  sblps  3S 

of  ships  owned  by  corporate  hadies      34 

in  fjewtaundland,  &c  34 

on  loss  of  certificate  of  registry   ■  38 

of  amount  of  repairs  of  Bnusb  ship*  abroad   30 

OFFICERSOF  REVENUE, 

their  duty  and  authority  In  r^ard  tosbips  indtatreE  388, 

389,  393 

their  remuneration  for  the  preservation  of  ships  in  distress  390 

Iheir  punislunent  tbr  abusing  tlieir  trust  in  regaid  to  stupa  in 

distress  388 

may  repel  by  force  persons  pressing  into  ships  In  (^stress  389,539 

OrTfONAL,  cliarter-pariv  «H 

UWiNEIt  OF  SHIPS.      &>e  PnHT-OWREES. 

•aim  is  to  be  deemed  owner  of  n  ship  chartered  ta  one  person 

with  res])ei:t  to  another   who  has  put  goods  on   baaril  b; 

authority  of  ibe  tharteret  91 

'»f  Uritlsb  ships,  who  niny  be  99 

,  hon  (o  transfer  his  property  therein  if  he  >• 

abroad  •  .  50 

«f  ships  ansTveralile  for  tlie  contract  of  the  mastefj  as  to  the 

employment  of  the  ship  lU,  lee' 

of  a  chartered  ship  ti7 

of  a  iieneral  ship  '  -  118 

as  to  repairs  and  necessaries  1S4,  tte. 

if  made  abrotM     t'2J,fiC. 

not  anawernlile  beyond  liie  valiLC  of  the  ship  and  frereHit 

for  the  faults  of  the  mailer.  Or  raariuers  SOS,  \c. 
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OWNER  V  BBIPS. 

apr  for  robber;  B65,  SM 

linble  on  specitd  engagement  190 

one  (laft-owner  may  file  a  bili  in  equitj  for  dlscoveiy  of  the 

amoant  of  losses,  and  for  equal  distribution  8ti4,  206 

butnuscmakeaflidavit  that  there  is  no  collusion         464 

their  iuterest  joint  with  respect  to  a  baukrupc  luuter  iM 

lien  ol'one  on  the  share  at  anathec  94,  95 

regiitered,  how  far  liable  at  such  71,31 


PAPERS,  ship's  papers 
PART-OWNEHS  op  *  si 

their  interest  with  i 

respect  to 

each  other 

with 

respect  It 

ISlMDgBtS 

repaira  of  )hiu  b^,  in  caae  of  diBa^jeement  83 

employment  ol  ship,  in  case  or-disngreement,  where  there  b  a 

in^oritj'  on  me  side  84, 87 

where  equally  divided  00 

secarit;  to  be  given  for  safe  retani  ot  ship  9S 

form  thereof  ib.  . 

aatborit7of  Courtof  AdmirBlC^  to  take  such  tecnrity  8T 

bow  discharged  by  general  nobce  993 

power  ef  one  part-awuer  to  compel  another  to  tell  the  ship  90,94 

to  make  another  answerable  for  repaire  99,  95 

for  insurance  92 

banlcniptc;  of  ooe  does  not  divest  his  interest  ib. 

lien  of  line  on  tlie  share  of  another  M,  9S 

when  resident  in  a.  foreign  country,  regulations  for  aansrerr- 

ingproperCy  in  ships  4'!,  50 

seitlemenc  of  accoimia  by  Duyority  of  OT 

action  by  for  the  wroim  or  neglect  of  a  stmngM  ib. 

should  he  brouj^ht  in  their  joint  nnues  M 

for  freight  90 

■eaiosC  part'Ownera  99 

PA^ENGER, 

taking  charge  of  ship  in  distress,  eotilled  to  seinuQeratio&   30S 

goods  of,  contribute  to  ceneral  average  344 
PAYMENT.    See  AvEBiOE.FBEtoHi.SiLViOB,  Wages. 
PERaS  of  theses 

what  are  3«,  955,  &c. 

what  not  941,  95S 

how  questions  relatiag  to  them  are  to  be  decided  959 
PILOTS. 

description  of  180 

wbeo  they  must  be  employed  1S2,  29S 

when  not  ISS 

cannot  sue  in  Court  of  Admiralty  183 

wbetbf  r  uatitGr  must  consult  theni  tSO 
PnUTE.S, 

cMtupe  by  IS 

ouence  of  becomin;;  such                -^  171 

combinii^  with  Chen  ik. 
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PIRATES, 

ToInitUriljF  yieMing  to  then  174 

not  misting  ihetn  173,  939 

cootribntion  far  goods  deliveml  to  331 

Atrii-an  stitt«s  not  now  bo  cuastdered  IS 

PLANTATIONS,  ships  etnplojied  in  tradii^to  189,3,4,5 

PLATE, 

quality  and  value  oT,  to  be  expressed  in  bill  of  btdiug  959 

coDtributes  to  geneial  «vem^  344 

PLEA  In  abnlcDieM  by  part-owners  100 

PORT-tHARCKSto  be  paid  by  master  330 

POSSESSION, 

wbeo   necessary  on  snie  or  morCgaee  of  ibips  9 

of  ship,  presumjitive  evtdence  of  title  73 

PRIMAGE,  meanlKg  of  370 

PRIZE.    SeeCAPTtiKK. 
PRIZE  SHIPS, 

registry  thereof  33 

PROCLAMATION  for  the  mpbyment  of  foreign  BeaiBen  llO 

PROHIBmON, 

Co  Court  oTAdmimlty,  in  suits  by  one  part-owner  to  picfeBt 

ollwcs  from  sending  the  sliip  abroad  not  to  be  granted       88 

,  in  suits  for  repwrs  in  Knglaod  nill  be  granted     US,  ISO 

but  not  for  repairs,  &c.  upon  bypotbecatioo  by  master 

abroad  151 

in  suits  tor  wages  wbeo  granted  463 

■    '  nhen  not  461  to469 

at  nbat  time  it  must  be  uiplied  for       463, 464 

PROPERTY  in  ship,  divested  by  seizure  for  a  foifeiure  .      lOB  notix. 

how  jiroved  73 

Q. 

ftUALIPICATIONS, 

.     of  master  and  mariners,  Ste.  101,  &c. 

in  British  shipv  ICM 

inlrishships  Hill 

in  the  dave  trttde  102 

QUARANTINE, package  and  care  of  goods  during  S4C 

R. 
RANSOM  331 

Rats,  damaee  to  catp>  by    ■  441 

BECAPTUUE,  salvage  thereon  384, 398, 409 

pavment  of  frciiiht  tbereon  972, 996 

REGISTRY  OF  SKIPS.     See  CEnriEiCATE  or  RiGreTBV. 


orwiiat  ships 
particular  of 

ascertainment  of  laonagc  for  ,     .  . 

place  of  registry  -i 

of  pri/e  ships 

certificate  thereof,  nnd  how  to  be  obtained       . 
to  be  numbeiod  progressively 
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BEQISTRt  OF  SHIPS, ' 

examinaiion    and    adinetsurement    before 

gntnciu^  iht-'reof  3S 

oath  required  for  33^  33 

bond  36 

pruduction  tberoof  by  the  master  38 

iDdonenienc  upaDchaugeof  luaetf  r  36 

property  44,47, 

59,  eOf  63,  78, 75 

«4ien  evideuoe  of  title  10 , 

louof  -30' 

recital  of  ID  traDifen  of  proper^  .  ST 

tegitter  de  tiovo,  when  ship  nltered  io  form  or  burthen  37 

when  certificate  lost  or  mislaid  SS 

nroogrnUy  withheld        .     40 

on  tnuisRn' of  property  in  skidc  port  4T 

to  another  potc  63,65 

in  part  to  a  fbreigqei  53 

ODaltenitionof  fbnnorburtlit.'n  ol  sbjp.        3T 

production  of  jj^U  of  sale  at  the  time  of  soch 

registi;  3S,  43,  30 

efEect  thereof  63,  6S 

resLstered  aliips  by  whom  to  be  navigated  105 

oflriih  ships  A4 

omissions,  whedier  lobe  ralieved  in  equity  "75 

BEGISTEftlNG-OFFICEHS,  omissions  by  6T 

REPAIRS  OF  SHIP.    SmLiem. 

if  part-onners  disagret!  83 

lien  of  one  part-owner  on  the  share  of  anotlter  for  95 

ordered  by  mastec  how  a  chaise  upon  the  owners  73,  lS4,&c. 

'•  if  made  abroad,      *  137,  See. 

not  unless  they  can  be  proved  to  hav^  been' 

necessary  ]  J6,  133 

when  a  subjaet  of  genornl  average  '  335 

registered  Jhragn  when  liable  for  71,  J2 

abiotul  beyond  a  certain  sum,  privileges  as  n  British  ship  lost 

thereby    .  30 

amount  to  be  certiGed  on  return  of  ship  30 

BESPCBIDENTIA  .    1M,14« 

EEVENtJE  OFFICERS, 

their  antbori^  and  duty  nitb  respect  to  ships  in  distress  388,&c. 
remuneration  for  ibe  preservation  of  ships  in  distress    390 
may  repel  by  force  persons  pressine  into  sbps  in  distress    389 
ROBBERV, 

iliaster  aod  owurs  answerable  for  if  committed  in  a  port  or 

river  387 

- .  not  if  committed  by  pirates  at  sen  254 

OivnerS'  not   answentble  fiv  b^ond  the   value  of  ship  and 

freight  861,  &e, 

SAILING  INSTRUCTIONS  835 

in  f  ronce  33B,  note  (») 

N4    • 
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deuitioo  of 

abicDce  by 

TcfuMtl  to  proceed  on  voyage 

fleserdon  of  in  the  West  India  trade 

cotuting  trade 
oorrcctioD  of  by  maater 
pimistuneDt  of  fat  great  criiiie9 
in  tfte  alave  tmde 
>  discbaige  of  ia  the  slave  trade 
rewards  of 

healtn|  of 

pravisioii  for  if  ciiat  awny  in  foreign  pi 
SEA-WORTHINESS, 
what  is 

matter  and  onnen  annverable  for  the 
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